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IlOCTAHOBJIEHHE 


I1rreHyMa BepxoBHoro Cy.n;a PoccRiicKoii <l>e.n;epaQRR R 


IlneHyMa BbiCIIIero Ap6RTpa)l<Horo Cy.n;a PoccRiicKoii <l>e.n;epaQRR 


NQ 5 ;29 

MocKBa 26 MapTa 2009 r. 

0 HEKOTOPhiX BOllPOCAX, B03HHKIIIHX B CB513H 

C BBE,l];EHHEM B ,l];EHCTBHE qACTH qETBEPTOH 


rPAJK)];AHCKOrO KO,l];EKCA POCCHHCKOH «<lE)];EPAQHH 


B CB~3R c BBe.n;eHReM B .n;eiicTBRe ~acTR ~eTBepToii fpmK,n;aHcKoro Ko.n;eK

ca PoccRikKOll <l>e.n;epaiJ.RR (.n;anee - rK P<l>, Ko.n;eKC) B cy.n;e6HOH rrpaKTRKe 

B03HRK p5I.n; BonpocoB. B u.en~x o6ecrre~eHR~ e,n;RHoo6pa3HbiX rro.n;xo.n;oB K RX 

pa3peiiieHRIO IlneHyM BepxoBHoro Cy.n;a PoccRiicKoii <l>e.n;epaU.RR R IlneHyM 

BbiCIIIero Ap61npmKHoro Cy.n;a PoccRiicKoii <l>e.n;epau.RR rrocTaHOBJI~IOT .n;aTh 

cy.n;aM cne.n;yiOlll,Re pa3'b~CHeHR~. 

1. Onpe.n;en~~ rro.n;Be,n;oMCTBeHHOCTb .n;en, CB~3aHHbiX c rrpRMeHeHReM rro

JIO)I(eHRH ~acTR ~eTBepToii fK P<l>, cy.n;aM Ha.nne)I(RT Rcxo.n;RTb R3 cne.n;yiOlll,e

ro. 

Crropbi o TOM, KTO ~BJI~eTc~ aBTopoM pe3yJibTaTa RHTeJIJieKTYaJibHOH .n;e~

TeJibHOCTH, IIO)l;Be,ll;OMCTBeHHbl cy,n;aM 06IIJ,eHIOpRC)l;HKIJ,Iflf KaK He CB~3aHHbie C 

ocymecTBJieHHeM npe.n;rrpHHRMaTeJibCKoii R RHOH 3KOHOMR~ecKoii .n;e~TeJihHO-

CTH. 

Ilo,n;Be)l;OMCTBeHHOCTb CIIOpOB 0 HapyiiieHH~X RHTeJIJieKTYaJibHbiX npaB Ha 

pe3yJihTaTbl RHTeJIJieKTYaJibHOH ,n;e~TeJibHOCTR H rrpRpaBHeHHbie K HHM cpe,n;CT

Ba HH)l;lfBH)l;yaJIR3aU.Rif IOpR,ll;R~eCKRX JIRIJ,, TOBapoB, pa60T, ycnyr H npe,n;rrpR

~Tifll, o6 ycTaHOBJieHHR naTeHToo6na.n;aTen~, o rrpaBe rrpe)l(.n;erroJib30BaHH~ H 

http:l>e.n;epau.RR
http:l>e.n;epaU.RR
http:l>e.n;epaiJ.RR
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rrocnerronb30BaHMJI, a TaK)I(e crropos, BbiTeKaiOrn;Hx H3 ,IJ;orosopos o6 OTl.J:Y)I(,IJ;e-

HHM HCKniOl.J:HTenbHOrO rrpaBa H nHI.J,eH3HOHHbiX ,[(OrOBOpOB, orrpe,IJ;emieTC~ HC

XO,lJ.~ H3 cy6neKTHOrO COCTaBa yqaCTHHKOB crropa, ecnH TaKOll CIIOp CB~3aH C 

ocylll,eCTBneHHeM rrpe,IJ;rrpHHHMaTenbcKoii H HHOii :JKOHOMHl.J:ecKoii ,IJ;e~TeJibHO-

CTM. 

Bonpocht npuMenenuH <l>e)J.epaJihnoro 3aKona «0 BBe)J.enuu B )J.eiicTBHe 
qacTH qeTBepTOH rpa~aucKoro KO)J,eKca PoccuiicKOH <l>e)J.epau.uu» 

2. qaCTb "'IeTBepTa~ rK P<l> BBe,[(eHa B ,n.eiiCTBHe c 01.01.2008. B CHny CTa

TbM 5 <l>e,IJ;epanbHoro 3aKoHa oT 18.12.2006 N~ 231-<1>3 «0 BBe,IJ;eHHH B ,IJ;eiicT

BHe qacTH "'IeTBepTOll rpa)l(,[(aHCKOrO KO,[(eKca PocCHHCKOll <l>e,IJ;epau,HH» 

(,IJ;anee - BBO,[(HbiH 3aKOH) oHa rrpHMeH~eTc~ K rrpasooTHOIIIeHH~M, B03HHKIIIHM 

rrocne BBe,IJ;eHH~ ee B ,IJ;eiicTBHe. ITo rrpasooTHOIIIeHH~M, B03HHKIIIHM ,[(O 

01.01.2008, OHa rrpHMeH~eTC~ K TeM rrpaBaM H o6~3aHHOCT~M, KOTOpbie B03

HHKnH rrocne 31.12.2007. 

YKa3aHHOe 03HaqaeT, B qacTHOCTH, cne,IJ;yiOrn;ee. 

2.1. ITpH paccMoTpeHHH ,IJ;en o HapyiiieHH~X rrpaB Ha pe3ynhTaTbi HHTen

neKTyanhHOii ,[(e~TenbHOCTH, ,[(Orryrn;eHHbiX ,lJ.O 01.01.2008, cy,n.aM cne,n.yeT py

KOBO,[(CTBOBaTbC~ 3aKOHO,[(aTenbCTBOM, ,[(eHCTBOBaBIIIHM ,[(0 BBe,[(eHH~ B ,[(eHCT-

BHe qacTH qeTBepTOll rK P<l>. 

TaK, ecnH nHI.J,OM ,IJ;orryrn;eHo He3aKOHHoe socrrpoH3Be,IJ;eHHe rrpoH3Be,n.eHH~ 

,[(O 01.01.2008, a pacrrpocTpaHeHHe ero KOHTpa<PaKTHoro 3K3eMrrn~pa ocyrn;e

CTBneHo rrocne 31.12.2007, ,IJ;eno B qacTH HapyiiieHH~ npasa Ha socrrpoH3Be,IJ;e

HHe ,[(On)I(HO paccMaTpHBaTbC~ B COOTBeTCTBHH C 3aKOHOM PoCCHHCKOll <f>e,[(e

paU,HH OT 09.07.1993 N~ 53 51-1 «06 aBTopcKoM rrpaBe H cMe)I(HbiX rrpasax» 

(,IJ;anee - 3aKoH o6 aBTopcKoM rrpase ), B -qacTH HapyiiieHH~ rrpasa Ha pacrrpo

crpaHeHHe- B COOTBeTCTBHH c rrono)l(eHH~MH -qacTH l.J:eTBepTOll rK P<l>. 

2.2. ITpH paccMoTpeHHH ,IJ;en o rrpH3HaHHH HHTenneKTyanbHbiX rrpaB (rrpH 

rrpHMeHHMOM pOCCHHCKOM rrpaBe) rro,n.ne)I(HT rrpHMeHeHHIO poCCHHCKOe 3aKO

http:l>e)J.epau.uu
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HO)l,aTeJibCTBO, )l,eHCTBOBaBIIIee Ha MOMeHT B03HMKHOBeHM.H COOTBeTCTBYIOI.l(ero 

npaBa. TaK, aBTop npoH3Be)l,eHM.H onpe)l,err.HeTC.H Ha ocHoBe 3aKOHO)l.aTeJihCTBa, 

)l.eHCTBOBaBIIlero Ha MOMeHT ero C03)l.aHM.H; aBTOp M306peTeHM.H, TIOJJe3HOH MO

)l,eJIM MJIM npOMbiiiiJieHHOrO o6pa3U,a - Ha OCHOBe 3aKOHO)l,aTeJJbCTBa, )l,eHCTBO

BaBillero Ha )l.aTy IIO)l,aqM 3a5IBKM Ha Bbi)l,aqy ITaTeHTa Ha 3TO M306peTeHHe, IIO

Jie3HYIO MO)l,eJih MJIH rrpOMbiiiiJieHHbiH o6pa3eU,. 

2.3. llpM ocnapMBaHMM pellleHMH <l>e)l.epaJJbHOH CJiy)l(6bi ITO MHTeJIJieKTy

aJJbHOH co6cTBeHHOCTM, rraTeHTaM M TOBapHbiM 3HaKaM (.ll.anee - PocrraTeHT) 

CY.ll.hi )l.OJI)I(Hhi yqHTbiBaTh: 3a.HBKM Ha Bhi)l.aqy rraTeHTa, 3a.HBKM Ha TOBapHbiH 

3HaK, a TaK)I(e 3a5IBKM Ha HaMMeHOBaHMe MeCTa rrpOMCXO)K)l,eHM.H TOBapa IIO)l,Jie

)l(aT paccMoTpeHMIO PocrraTeHTOM B rrop.H)l.Ke, ycTaHoBrreHHOM 3aKOHO)l.aTeJih

CTBOM, )l,eHCTBOBaBillMM Ha MOMeHT IIO)l,aq:H 3a.HBOK, eCJIM MHOe CITeU,MaJJbHO He 

rrpe)l.yCMOTpeHO 3aKOHOM. 

llpM paCCMOTpeHMM B03pa)l(eHMH npOTMB Bbi)l.aqM rraTeHTa, rrpe)l,OCTaBJie

HM5I rrpaBOBOH OXpaHbl TOBapHOMy 3HaKy, HaMMeHOBaHMIO MeCTa rrpOMCXO)I()l,e

HM.H TOBapOB cy)l.hl onpe)l.eJI.HIOT OCHOBaHM5I )l.JI.H npM3HaHM.H He)l.eHCTBMTeJibHbiM 

rraTeHTa, npe)l.OCTaBJieHM.H rrpaBOBOH oxpaHbl TOBapHOMY 3HaKy, HaMMeHOBa

HMIO MeCTa I1pOMCXO)I()l,eHM5I TOBapoB, MCXO)l,5I M3 3aKOHO)l.aTeJibCTBa, )l,eHCTBO

BaBillero Ha MOMeHT TIO)l,aqH 3a5IBKM Ha Bbi)l,aqy ITaTeHTa, 3a5IBKM Ha TOBapHbiH 

3HaK, 3a5IBKM Ha HaMMeHOBaHHe MeCTa I1pOMCXO)I()l,eHM5I TOBapoB. 

BMeCTe C TeM TIO)l.Jie)I(MT npMMeHeHMIO nop.H)l.OK paCCMOTpeHM5I COOTBeT

CTBYIOI.U:MX B03pa)l(eHMH, )l.eHCTBYIOlll,MH Ha MOMeHT o6palll,eHM.H 3a rrpM3HaHMeM 

He)l,eHCTBMTeJibHbiMM rraTeHTa, npe)l,OCTaBJieHJf.H rrpaBOBOH oxpaHbl TOBapHOMY 

3HaKy, HaMMeHOBaHMIO MeCTa rrpOMCXO)I()l,eHM5I TOBapOB. 

2.4. Pellla.H Borrpoc o rrpeKpameHMM rrpaBoBoii oxpaHbi TOBapHoro 3HaKa 

)l,OCpoqHo BCJie)l.CTBMe ero HeMCIIOJib30BaHM.H, cy)l.hl )l,OJI)I(Hbl MCXO)l,MTb M3 

TpexrreTHero cpoKa TaKoro HeMCIIOJib30BaHM5I (rryHKT 1 CTaTbM 1486 rK P<l>) 

BHe 3aBMCMMOCTM OT )l,aTbl IIO)l,aqM 3a5IBKM Ha TOBapHbiH 3HaK. 

http:nop.H)l.OK
http:rrop.H)l.Ke
http:CY.ll.hi
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3. B cimy a63au;a nepsoro CTaTbH 6 Bso.n;Horo 3aKoHa cpoKH oxpaHbi 

npas, npe.n;ycMoTpeHHbie cTaTMIMH 1281, 1318, 1327 H 1331 fK P<l>, npHMe

H.HIOTC.H B CJiyqa.HX, Kor.n;a n.HTH.[(eC.HTI1JieTHHH CpOK .n;eHCTBH.H aBTOpCKOrO npasa 

HJIH CMe)KHbiX npaB He HCTeK K 01.01.1993. 

CorJiacHo a63au,y nepBoMy nyHKTa 1 cTaThH 1281 Ko.n;eKca HCKJIJOqHTeJib

Hoe npaso Ha npoH3Be.n;eHHe .n;elicTsyeT, no o6IIJ,eMy npaBHJiy, B TeqeHHe seeM: 

)KH3HH asTopa H ceMH.n;ec.HTH JieT, cqHTa.H c 1 .HHBap.H ro.n;a, cJie.n;yiOIIJ,ero 3a ro

.IJ:OM CMepTH aBTOpa. 

f103TOMy, ecJIH n.HTH.[(eC.HTHJieTHHH cpoK .n;eHCTBH.H aBTOpCKOrO npaBa Ha 

npOH3Be.n;eHHe HCTeK nocJie 31.12.1992 (HO .[(0 BCTynJieHH.H B CHJIY <l>e.n;epaJib

HOrO 3aKoHa oT 20.07.2004 N~ 72-<1>3 «0 BHeceHHH H3MeHeHHH B 3aKoH Poc

CHHCKOH <l>e.n;epau,MM «06 aBTopcKOM npase M CMe)I{HbiX npasax», ycTaHOBHB

rnero CeMH,[(eC.HTHJieTHHH CpOK .n;eikTBH.H aBTOpCKOrO npasa) M npOH3Be,[(eHHe 

nepeliiJIO B o6IIJ,eCTBeHHOe .[(OCTO.HHMe, C 01.01.2008 .n;eHCTBHe HCKJIJOqlfTeJib

HOrO npaBa Ha 3TO npOH3Be.n;eHHe B0306HOBJI.HeTC.H H ero CpOK JiCqHCJI.HeTC.H IIO 

npaBHJiaM, npe.n;ycMOTpeHHbiM CTaTbeH 1281 rK P<l>. 

)J,eHCTBH.H JIMIJ,, HCnOJib30BaBliiHX .[(0 BBe,[(eHH.H B .n;eHCTBHe qacTH qeTBep

TOH Ko.n;eKca npoH3Be.n;eHH.H, KOTOpbie Haxo.n;HJIHCb .n;o 01.01.2008 B o6IIJ,ecT

BeHHOM .[(OCTO.HHHH, M C06JIIO.[(aBliiMX IIOJIO)KeHH.H CTaTbli 28 3aKOHa 06 aBTOp

CKOM npaBe, HeCMOTp.H Ha B0306HOBJieHMe .[(eHCTBH.H HCKJIIOqMTeJibHOrO npasa 

Ha npoH3Be.n;eHMe He MoryT cqHTaTbC.H HapyrneHHeM. BMecTe c TeM .IJ:aJibHeli

rnee HCnOJib30BaHHe npOH3Be.n;eHH.H MO)KeT ocyiiJ,eCTBJI.HTbC.H TOJibKO C C06JIIO

.[(eHHeM noJIO)KeHHH qacTM qeTsepToli fK P<l>. 

4. Ha ocHoBaHHH a63au,a BToporo cTaTbH 6 Bso.n;Horo 3aKoHa aBTopcKoe 

rrpaBO IOpH.n;HqeCKHX JIHIJ,, B03HHKliiee .[(0 03.08.1993, TO eCTb .[(0 BCTynJieHH.H B 

CHJIY 3aKOHa 06 aBTOpCKOM npase, npeKpaiiJ,aeTC.H no HCTeqeHHH CeMH.[(eC.HTH 

JieT CO .[(H.H npaBOMepHOrO 06HapO.IJ:OBaHH.H npOH3Be,[(eHH.H, a eCJIH OHO He 6biJIO 

o6Hapo.n;osaHo - co .IJ:H.H co3.n;aHH.H npoH3Be.n;eHH.H. K cooTBeTCTBYIOIIJ,HM npaso

OTHorneHH.HM no aHanorHM rrpHMeH.HIOTC.H npasmm qacTH qeTBepToli fK P<l>. 

http:OTHorneHH.HM
http:CJiyqa.HX
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,Il;IT51 I.J,eneii H:X IIpHMeHeHH51 TaKHe IOpH,ll,HqecKHe ITHI.J,a cqHTaiOTC51 aBTOpaMH 

rrpOH3Be,ZJ,eHHH. 

PyKoBo,ZJ,CTBYHCh .n.aHHhiMH 3aKoHorrono)l(eHHHMH, cy.n.aM cne.n.yeT yqHTDI

BaTh: YKa3aHJie Ha To, qTo .n.nH u.ene:H: rrpHMeHeHH51 rrpasHn qacTH qeTsepToii 

Ko.n.eKca IOPH.D.JiqecKHe nHu.a cqJITaiOTC51 asTopaMH rrpOH3Be)J.eHHH, He 03HaqaeT 

IIpH3HaHHH COOTBeTCTBYIOW:HX IOpH)J.HqecKHX ITHI.J, aBTOpaMH, o6na,ZJ,aiOW:HMJI 

BCeM KOMIIITeKCOM JIHTenneKTYaiTbHbiX rrpaB Ha IIpOH3Be)J.eHHe, KOTOpbie MOryT 

IIpHHa,ZJ,ne)l(aTb aBTOpaM - tPH3HqecKHM ITHI.J,aM, - a HMeHHO nHqHbiMH HeHMy

m:eCTBeHHbiMJI npaBaMH. 

Bcne.n.cTBHe 3Toro K IOpH.D.JiqecKJIM nHI.J,aM, rrpHo6peTlllHM aBTopcKJie 

rrpaBa .n.o 03.08.1993, rrpHMeH51lOTCH IIOITO)I(eHH51 qacTH qeTBepTOH rK P<P, pe

rynHpyiOm;He ocym;ecTBneHHe, rrpeKpam;eHJie HCKniOqHTenoHoro npasa H pac

rropH)I(eHHe HM. nJiqHhie HeJIMym;eCTBeHHbie rrpaBa Ha COOTBeTCTBYIOW:He rrpo

H3Be,ZJ,eHJIH IIpHHa,ZJ,ITe)J(aT tPH3Hl-IeCKHM ITJII.J,aM. 

5. CornacHo cTaToe 12 Bso.n.Horo 3aKoHa rrono)l(eHHH rryHKTOB 1, 3 H 5 

cTaTbH 32, cTaTeti: 33 JI 34 3aKoHa CCCP oT 31.05.1991 N2 2213-1 «06 JI30

6peTeHJI51X B CCCP», rryHKTa 3 cTaTbH 21, rryHKTOB 1 H 3 cTaTbH 22 H eTa

ToM 23 3aKOHa CCCP OT 10.07.1991 N2 2328-1 «0 npoMbilllneHHhiX o6pa3u.ax» 

0 ITbfOTaX H MaTepHaiTbHOM CTHMYITHpOBaHJIJI IIpHMeHHIOTC51 Ha TeppHTOpHH 

PoccHHCKOH <Pe.n.epau.HH .n.o npHHHTHH 3aKOHO,ZJ,aTenoHhiX aKTOB PoccHHCKOH 

<l>e.n.epai.J,JIJI 0 pa3BHTJIH H306peTaTeiTbCTBa Jf XY.lJ.O)I(eCTBeHHO

KOHCTpyKTOpCKOfO TBopqeCTBa. 

fipH IIpHMeHeHHH ,ll,aHHOH HOpMbl He06XO,ll,HMO yqJITbiBaTb, qTO COOTBeT

CTBYIOW:He 3aKoHorrono)l(eHJI51, a TaK)I(e npHH51Toie .n.nH HX peanH3aU.JIH HHbie 

HOpMaTHBHble npaBOBbie aKTbl IIO,ZJ,ITe)l(aT IIpHMeHeHJIIO B qacTH, He IIpOTHBO

peqam;eH fK P<t>. 

CTaThH 34 3aKoHa CCCP «06 H3o6peTeHHHX B CCCP», npe.n.ycMaTpH

saiOm;a51 BomnaTy rrpe.n.rrpH51THeM-rraTeHToo6na.n.aTeneM H rrpe.n.rrpHHTHeM

ITHU.eH3HaToM B03Harpa)I()J.eHH51 ITHI.J,aM, CO,ZJ,eHCTBOBaBlllHM C03)J.aHHIO H HC

http:Pe.n.epau.HH
http:o6pa3u.ax
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rroJih30Bamuo H3o6pereHmi, c 01.01.2008 rrpHMemiercx c yqeroM rryHKTa 4 

craThH 1370 Ko)l.eKca TOJihKO B qacrH o6x3aHHOCTH pa6oro)l,arenx BhiiiJiaTHTh 

B03Harpa:>K)l,eHHe HJIH KOMIIeHCaQHIO pa60THHKY - aBTOpy CJiy:>Ke6Horo H306pe

TeHHX. 

6. Hcxo)l.x H3 craThH 14 BBO,IJ;Horo 3aKOHa qmpMeHHhie HaHMeHoBaHHX 

IOpH,IJ;HqecKHX JIHQ, He COOTBeTCTBYIOW:He rrpaBHJiaM rraparpa<Pa 1 rJiaBbi 76 

rK P<I>, llO)l.Jie:>KaT npime)l.eHHIO B COOTBeTCTBHe c 3THMH npaBHJiaMH npH nep

BOM IIOCJie 01.01.2008 H3MeHeHHH yqpe)l.HTeJibHhiX )l.OKyMeHTOB IOpH)l.HqecKHX 

JIHI(. 

EcnH <PupMeHHoe HaHMeHoBaHHe IOpH.LJ.HqecKoro JIHQa He npHBe)l.eHo B 

COOTBeTCTBHe c rpe6oBaHHXMH nyHKTOB 3 H 4 craThH 1473 rK P<I> B YKa3aH

HbiM MOMeHT, TO COrJiaCHO IIYHKTY 5 :noli CTaThH OpraH, ocyrn:ecTBJIXIOW:HM ro

cy,IJ;apCTBeHHYIO perHcrpaQHIO IOpH,IJ;HqecKHX JIHQ, BnpaBe npe)l.'bXBHTb TaKOMY 

IOpH)l.HqecKOMY JIHQY HCK 0 IIOHY:>KAeHHH K H3MeHeHHIO <l.>HpMeHHOrO HaHMe

HOBaHHX. ITono:>KeHHX a63aQa rperbero rryHKTa 2 H rryHKTa 3 craTbH 61 Ko)l.eK

ca B .n,aHHOM CJiyqae He rrpHMeHXIOTCX. 

7. ITO.LJ.llYHKTOM 13 CTaThH 17 BBO)l.HOro 3aKOHa rK P<I> )l.OIIOJIHeH eraTh

eM: 1521
, ycraHaBJIHBaiOw:eM: oxpaHy H3o6pa:>KeHHX rpa:>K)l.aHI·fHa. 

ITpaBo Ha o6Hapo.LJ.OBaHHe H .LJ.aJibHeiiiiiee HCIIOJih30BaHHe H3o6pa:>KeHHX 

rpa:>K)l.aHHHa He XBJIXeTCX HCKJIIOqHTeJibHbiM npaBOM B CMhiCJie IIOJIO:>KeHHM 

qacrH qerBeproM: Ko)l.eKca, cJie)l.oBareJibHO, B cnyqae HapyiiieHHX yKa3aHHoro 

rrpaBa Moryr 6hiTh rrpHMeHeHbi JIHIIIh crroco6hi 3aW:HThi, ycraHOBJieHHhie eraTh

eM: 12 fK P<I>. 

TaK:>Ke Ha)l.ne:>KHT HMeTb B BH.LJ.y, qro B CHJIY craThH 1521 
Ko.LI.eKca He rpe

6yercx COrJiaCHX rpa:>K)l.aHHHa Ha o6HapO.LJ.OBaHHe H )l.aJihHeMIIIee HCIIOJib30Ba

HHe H306pa:>KeHHX, eCJIH: 

HCIIOJib30BaHHe H306pa:>KeHHX ocyrn:eCTBJIXeTCX B rocy.LJ.apCTBeHHbiX, o6

rn:eCTBeHHhiX HJIH HHhiX rry6JIHqHbiX HHTepecax; 
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HJIH H306pa)l(eHHe rpa)l(,n:aHHHa llOJIY1JeHO npH C'beMKe, KOTOpaR npOBO

,n:HTCR B MeCTaX, OTKpblTbiX .ll:JUI CB06o,n:HOrO llOCe:W:eHHR, HJIH Ha ny6JIHtiHbiX 

MeponpHRTHHX (co6paHHHX, Coe3,n:ax, KOH$epeHQHHX, KOHQepTaX, npe,n:cTaBJie

HHHX, CllOpTIIBHbiX copeBHOBaHHHX H no,n:o6HbiX MeporrpHHTHHX), 3a HCKJII01Je

HHeM CJiy1JaeB, KOr,n:a TaKOe H306pa)l(eHHe HBJIHeTCH OCHOBHbiM o6'beKTOM HC

llOJib30BaHHH; 

HJIH rpa:>K,n:aHHH I103HpOBaJI 3a IIJiaTy. 

Ilo,n: C'beMKOH, npOBO.ll:HMOH B MeCTaX, OTKpbiTbiX .IJ:JIH CB060,n:Horo IIOCe

:rn:eHHH, IIOHHMaeTCH B TOM 1JHCJie KHHO- H cpOTOC'beMKa, BH,n:e03aiiHCb, ocy:rn:e

CTBJIHeMaH B XO,n:e npoBe,n:eHHH OTKpbiTbiX cy,n:e6HbiX 3ace,n:aHHH. 

KHHO- H $OTOC'beMKa, BH,n:e03allHCb OTKpbiTOrO cy,n:e6Horo 3ace,n:aHHH 

.ll:OJI)l(Hbl npOBO.ll:HTbCH B llOpH,n:Ke, npe,n:yCMOTpeHHOM npoQeccyaJibHbiM 3aKO

HO,n:aTeJibCTBOM (11aCTb 5 cTaThH 241 YronosHo-npoQeccyanbHoro Ko,n:eKca 

PocCHHCKOH <l>e.n:epaQHH, 1JaCTb 7 CTaTbH 1 0 rpa:>K,n:aHCKOro rrpoQeccyaJibHOro 

Ko,n:eKca Poccwi1:cKoii <l>e,n:epaQHH (.n:anee - fllK P<l>), 11acTh 7 cTaTbH 11 Ap-

6HTpa:>KHoro rrpoQeccyanbHoro Ko,n:eKca Poccw.H:cKo.H: <l>e.n:epau:ww (.n:anee 

AITK P<l>)). 

Cornacn.e Ha HCllOJib30BaHHe TaKo.H: 3arrn.cH oT y11acTHHKOB cy,n:e6Horo 3a

ce.n:aHHH He Tpe6yeTCH. 

8. CTaTbe.H: 25 BBo,n:Horo 3aKoHa BHeceHbi H3MeHeHHH B cTaTbiO 772 

fK P<l>, perynwpyiO:W:YIO npaBa cTopoH Ha pe3yJihTaThi HayqHo

Hccne.n:osaTeJibCKHX, OllbiTHO-KOHCTpyKTOpCKHX H TeXHOJIOrn.qecKHX pa6oT. 

B cwny nyHKTa 3 cTaTbH 772 Ko,n:eKca npasa HcnoJIHHTeJIH w 3aKa3qwKa Ha 

pe3yJibTaTbl pa60T, KOTOpbiM npe,n:OCTaBJIHeTCH rrpaBOBaH OXpaHa KaK pe3yJibTa

TaM HHTeJIJieKTYaJibHOH ,n:e51TeJibHOCTH, onpe,n:eJIHIOTC51 no npaBHJiaM 

pa3,n:ena VII fK P<l>. 

EcnH B paMKax HcnonHeHHH .n:oroBopa Ha BbiDOJIHeHwe HayqHo

HCCJie,n:oBaTeJibCKHX, OllbiTHO-KOHCTpyKTOpCKHX H TeXHOJIOrHqecKHX pa60T 

C03,n:aH naTeHTOCllOC06HbiH pe3yJibTaT HHTeJIJieKTYaJibHOH ,n:e51TeJibHOCTH, C03

http:3arrn.cH
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.[{aHI1e KOToporo He 6nmo rrp51MO rrpe.[{ycMoTpeHo .[{OrosopoM, rrpaso Ha rrony

qeHI1e rraTeHTa Ha 113o6peTeHI1e, rrone3HYIO MO.[{enh 11n11 rrpoMhiiiineHHhlii o6pa

3eiJ, B c11ny rryHKTa 1 cTaThl1 1357, rryHKTa 1 cTaThl1 1371 Ko.[{eKca rrp11Ha.[{ne

)1(11T IIO.[{p51.[{qi1KY (11CIIOnHI1TeniO), ecn11 ,[{OrOBOpOM Me)l(.[{y 11CIIOnHI1TeneM 11 

3aKa3qi1KOM He rrpe.[{ycMoTpeHo 11Hoe. B qacTHOCTI1, c yqeTOM 113nO)I(eHHoro, a 

TaK)I(e rrono)l(eHI1M CTaTbl1 772 rK P<l> 3aKa3qi1KY MO)I(eT 6niTb rrepe.[{aHO rrpaso 

Ha rronyqeHI1e rraTeHTa. 

ITop51.L{OK 11Crronh30BaHI15I TaKoro pe3ynnTaTa 3aKa3qi1KOM orrpe.[{en5IeTc51 

Ha OCHOBaHI111 CTaTbl1 1371 Ko.[{eKca. 

06~ue DOJlO~eHHB 

9. B COOTBeTCTBI111 c IIOflO)I(eHI151MI1 qacTI1 qeTBepToii rK P<l> TepM11HOM 

«11HTenneKTyannHa51 C06CTBeHHOCTh» OXBaTbiBaiOTC51 TOflhKO CaMI1 pe3ynnTaTbl 

11HTenneKTyannHOM .[{e51TenbHOCTI1 11 IIp11paBHeHHhie K HI1M cpe.[{CTBa 11H,[{I1BI1

.[{yanl13aiJ,I111 10p11.[{11qecKI1X fli1IJ,, TOBapOB, pa60T, ycnyr 11 rrpe.[{IIp1151TI1M, HO He 

rrpasa Ha HI1X ( cTaTh51 1225 Ko.[{eKca). Ha pe3ynnTaThi 11HTenneKTyannHoii .[{e51

TenhHOCTI1 11 IIp11paBHeHHbie K HI1M cpe.[{CTBa 11H,[{I1BI1.[{yanl13aiJ,I111 10p11.[{11qe

CKI1X fli1IJ,, TOBapoB, pa6oT, ycnyr 11 rrpe.[{IIp1151TI1M (11HTenneKTyannHYIO C06CT

BeHHOCTh) B c11ny CTaTbl1 1226 rK P<f> IIp113HaiOTC51 11HTenneKTyannHhie rrpasa, 

KOTopnie BKniOqaiOT B ce651 11CKniOqi1Teni>Hoe rrpaso, 51Bn51IOIIJ:eec51 11MymecT

seHHhiM rrpasoM, a B cnyqa5fx, rrpe.[{yCMOTpeHHhiX Ko.[{eKcoM, TaK)I(e nl1qHble 

Hei1Mym:ecTBeHHhie rrpasa 11 11Hhie rrpasa. B CB51311 c 3TI1M cy.[{aM cne.[{yeT yqi1

ThiBaTh cne.[{yiOm:ee. 

9.1. ITyHKT 1 CTaTbH 1225 rK P<l> CO.[{ep)I(HT HcqepiibiBaiOm:Hii rrepeqeHb 

pe3yflnTaTOB HHTenneKTyannHOM .[{e51TenbHOCTH H IIpHpaBHeHHbiX K HHM 

cpe.[{CTB 11H.[{HBH.[{yanH3aiJ,HH IOpH.[{HqecKHX flHIJ,, TOBapOB, pa6oT, ycnyr H 

rrpe.[{IIp1151THif, KOTOpbiM rrpe.[{OCTaBn5IeTC51 rrpaBOBa51 OXpaHa Ha OCHOBaHHI1 H B 

rrop51.[{Ke, rrpe.[{yCMOTpeHHhiX qacThlO qeTBepToii rK P<l>. 
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9 .2. JlHqHbie HeHMy.I.QeCTBeHHhie H HHbie rrpaBa, YKa3aHHbie B CTaTbe 1226 

fK P<l>, oxpamHOTC.SI TOJibKO B TOM cnyqae, eCJIH COOTBeTCTBYIO.I.QHMH IIOJIO)I(e

HH.SIMH qacTH qeTBepTOM Ko.n.eKCa 0 KOHKpeTHOM pe3yJihTaTe HHTeJIJieKTYaJib

HOM .n.e.SITeJibHOCTH HJIH rrpHpaBHeHHhiM K pe3yJihTaTaM HHTenneKTYaJihHOM .n;e.SI

TeJihHOCTH cpe,lJ.CTBaM HH)l;HBH.D:YaJIH3aUHH ycTaHOBJieHa oxpaHa CIIeUHaJibHO 

IIOHMeHOBaHHbiX JIHqHbiX HeHMy.I.QeCTBeHHbiX H HHbiX rrpaB. 

10. flpH paCCMOTpeHHH BOIIpOCOB, CB.SI3aHHbiX C rrpaBOM Ha B03Harpa)J(,l1;e

HHe 3a HCIIOJib30BaHHe pe3yJibTaTa HHTeJIJieKTYaJibHOM )l;e.SITeJibHOCTH (KpOMe 

rrpaBa Ha B03Harpa)l(,l1;eHHe 3a HCIIOJib30BaHHe CJiy)l(e6HOrO IIpOH3Be)l;eHH.SI), cy

,lJ.aM Ha,lJ.Jie)I(HT HCXO.lJ.HTb H3 CJie.n;yiOIIJ,ero. 

I 0.1. no CMbiCJIY IIOJIO)I(eHHM rryHKTa 5 CTaTbH 1229 rK P<I> rrpaBO Ha 

B03Harpa)l()l;eHHe BXO)l;HT B COCTaB HCKJIJOqHTeJibHOrO rrpaBa. 

I 0.2. B cnyqa.SJ:x, ycTaHOBJieHHbiX IIOJIO)I(eHH.SIMH qacTH qeTBepTOH rK P<I>, 

IIpaBO Ha B03Harpa)l()l;eHHe COXpaH.SieTC.SI y aBTOpa, HCIIOJIHHTeJI.SI, H3fOTOBHTeJI.SI 

<}lOHOrpaMMbl H TOf)l;a, Kor.n;a HCKJIJOqHTeJihHOe rrpaBO eMy He IIpHHa)l;Jie)I(HT, a 

paBHO y o6Jia,lJ.aTeJI.SI HCKJIIOqHTeJibHOfO npaBa, eCJIH OHO cy~eCTBeHHO orpaHH

qeHO (HanpHMep, cTaTbH 1245, 1263, 1326 Ko.n;eKca). 

10.3. Ha cnyqaH, npe.n;ycMaTpHBaiO.I.QHe HCIIOJih30BaHHe pe3yJihTaToB HH

TenneKTyanhHOM .n;e.SITeJibHOCTH 6e3 cornacH.SI rrpaBoo6na.n;aTene:M, HO c coxpa

HeHHeM 3a HHMM rrpaBa Ha B03Harpa)J(.n;eHMe, pacrrpocTpaH.SieTc.SI npaBHJIO a63a

ua rrepBoro rryHKTa 1 CTaTbH 1231 rK P<I> 0 .n.e:MCTBMH Ha TeppHTOpHH PoCCMH

CKOM <!>e.n;epaUMH HCKJIJOqHTeJibHhiX rrpaB, ycTaHOBJieHHbiX Me)l()l;yHapO)l;HbiMH 

.n;oroBopaMH PoccHMCKOH <I>e.n;epaUHM H Ko.n;eKCOM. 

1 0.4. Cy.n;aM cne.n;yeT yqHThiBaTh, qTo B CHJIY rryHKTa 3 cTaTbH 1263 

rK P<I> KOMII03MTOp, .SIBJI.SIIO~HMC.SI aBTOpOM MY3biKaJibHOro npOH3Be,lJ.eHH.SI, HC

IIOJib30BaHHOro B ay)l;HOBH3YaJibHOM IIpOH3Be)l;eHHH, coxpaH.SieT rrpaBO Ha B03

Harpa)J()l;eHHe IIpH rry6nHqHOM HCIIOJIHeHHH JIH60 C006Il.(eHHH B 3<}lHp HJIH ITO 

Ka6eniO :3Toro ay.n;HOBH3YaJibHoro rrpoH3Be.n;eHH.SI. TaKHM o6pa30M, .n.a)J(e ecnH 

HCKJIJOqHTeJibHOe rrpaBO Ha COOTBeTCTBYIO~ee MY3b1KaJihHOe IIpOM3Be)l;eHHe B 

http:rrpoH3Be.n;eHH.SI
http:npOH3Be,lJ.eHH.SI
http:pacrrpocTpaH.SieTc.SI
http:cornacH.SI
http:o6Jia,lJ.aTeJI.SI
http:H3fOTOBHTeJI.SI
http:HCIIOJIHHTeJI.SI
http:COXpaH.SieTC.SI
http:IIpOH3Be)l;eHH.SI
http:oxpamHOTC.SI
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QenoM np11Ha.IJ;Jie)J01T .IJ;pyroMy JI11Qy, npaso Ha B03HarpmK.IJ;eHI1e coxpanseTC.H 

3a KOMTI0311TOpOM. 

10.5. B CI1JIY nyHKTa 3 CTaTbl1 1255 rK P<l> npaso CJie)J;OBaHI1.H .HBJI.HeTC.H 

CaMOCTO.HTeJibHbiM npaBOM aBTOpa, OTJIWIHbiM OT IIp11Ha)J;Jie)J(aii.J,ero eMy 11C

KJIIOl.JI1TeJibHOfO npasa Ha npo113Be.IJ;eHI1e. 

Ilp11 paCCMOTpeHI111 CIIOpOB, B03HI1KaiOII.J,I1X B CB.H311 C IIp11MeHeHI1eM TIO

JIO)J(eHI1H fK P<l> 0 npase CJie)J;OBaHI1.H, Heo6XO)J;HMO 11MeTb B B11.IJ;y: B COOTBeT

CTBI111 C TIYHKTOM 1 CTaTbl1 1293 Ko.IJ;eKCa cyii.J,eCTBO npaBa CJie)J;OBaHI1.H COCT0

11T B TOM, liTO aBTOp 11MeeT rrpaBO Ha TIOJiytieHI1e B03Harpa)J()J;eHI1.H B BI1,II;e rrpo

QeHTHbiX OTlii1CJieHI1H OT QeHbi nepenpo,II;a)J(I1 Op11r11HaJia IIp0113Be.IJ;eHI1.H lf30

6pa311TeJibHOrO 11CKYCCTBa. B OTJII1l.JI1e OT 11CKJIIOl.JI1TeJibHOrO npasa npaBO CJie

)J;OBaHI1.H HeOTliY)I(.IJ;aeMO, XOT.H rrepeXO)J;I1T K HaCJie)J;HI1KaM aBTOpa Ha CpOK )J;eH

CTBI1.H 11CKJIIOl.JI1TeJibHOfO npaBa Ha np0113Be.IJ;eHI1e. IlpaBOM CJie)J;OBaHI1.H TIOJib-

3YIOTC.H TaK)J(e aBTOpbi mnepaTypHbiX 11 MY3biKaJibHbiX np0113Be.IJ;eHI1H B OTHO

IIIeHI111 nepenpo,I~;a)J(I1 aBTOpCKI1X pyKOIII1Cei:f ( aBTOrpacpOB) 11X np0113Be)J;eHI1H 

(nyHKT 2 CTaTbl1 1293 rK P<D). 

11. CorrraCHO nyHKTY 1 CTaTbl1 1233 rK P<l> npasoo6rra.IJ;aTeJib MO)J(eT 

pacnop.H,I1;11TbC.H IIp11Ha)J;Jie)J(all.J,I1M eMy 11CKJIIOl.JI1TeJibHbiM npaBOM Ha pe3yJibTaT 

11HTeJIJieKTYaJibHOH .IJ;e.HTeJibHOCTI1 11JII1 Ha cpe,II;CTBO 11H)J;I1BI1,1J;YaJII13aQI111 JII0

6biM He npOTI1BOpetiaii.J,I1M 3aKOHY 11 cyii.J,eCTBY TaKOfO 11CKJIIOl.JI1TeJibHOfO npaBa 

cnoco6oM. 

B CJiytiae BHeCeHI1.H 11CKJIIOl.JI1TeJibHOfO npaBa B Kal.JeCTBe BKJia)J;a B ycTaB

HbiH ( CKJia)J;Ol.JHbiH) KaTII1TaJI TIOMI1MO YKa3aHI1.H Ha 3TO B ytipe,I1;11TeJibHOM )J;OfO

BOpe Heo6XO)J;I1MO 3aKJIIOl.JeHI1e OT)J;eJibHOfO )J;OfOBOpa 06 OTliY)I(.IJ;eHIUf 11.CKJIIO

l.JI1TeJibHOfO rrpaBa 11JII1 JI11QeH3110HHOfO )J;OfOBOpa, OTBel.JaiOII.J,ero Tpe6oBaHI1..HM, 

ycTaHOBJieHHbiM tiaCTbiO l.JeTBepTOH rK P<l>. B crrytia.HX, npe.IJ;yCMOTpeHHbiX 

nyHKTOM 2 CTaTbl1 1232 Ko.IJ;eKca, TaKOH OT)J;eJibHbiH )J;OfOBOp TIO)J;Jie)J(I1T rocy

.IJ;apCTBeHHOH peri1CTpaQ1111. 

http:crrytia.HX
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12. CTaTMIMH 336, 1233 rK P<l> )l.OIIycKaeTC.SI pacrrop.SI)I(eHHe HCKmoqH

TeJibHbiM rrpaBOM Ha pe3yJioTaT HHTeJIJieKTYaJibHOH )l,e.SITeJibHOCTH HJIH Ha cpe)l.

CTBO HH)l.HBH)l.YaJIH3ar:t;HH rryTeM 3aJIOra. 

Cy)l.aM cJie)l.yeT yqHTbiBaTb, qTo rrpH 3arrore HCKmoqHTeJibHOro rrpasa 

IIO)l.Jie)l(aT rrpHMeHeHHIO IIOJIO)I(eHH.SI CTaTeH 334 - 358 rK P<l> H 3aKOHa Poc

CHHCKOH <l>e)l.epan;HH OT 29.05.1992 ,N'Q 2872-1 «0 3arrore» (s qacTH, He rrpoTH

sopeqa~r:t;ei:f YKa3aHHbiM CTaTb.SIM rK P<l>) c oco6eHHOCT.SIMH, rrpe)l.yCMOTPeHHbi

MH qacTbiO qeTBepToii Ko)l.eKca. 

TaKHe oco6eHHOCTH ycTaHOBJieHbl CTaTbeH 1232 rK P<l>, orrpe)l.eJI.SIIOID;eH 

crryqaH, KOf)l.a 3aJIOf HCKJIJOqHTeJibHOfO rrpasa Ha pe3yJioTaT HHTeJIJieKTYaJibHOH 

)l.e.SITeJibHOCTH HJIH Ha cpe)l.CTBO HH)l.HBH)l.YaJIH3ar:t;HH IIO)l.Jie)I(HT rocy,ll,apCTBeH

HOH perHcTpar:t;HH, a TaK)I(e rryHKTOM 5 cTaTbH 1233 Ko)l.eKca, B cHrry KOToporo 

B crryqae 3aKJIJOqeHH.SI )l.OfOBOpa 0 3aJIOre HCKJIJOqHTeJibHOfO rrpaBa Ha pe3yJib

TaT HHTeJIJieKTYaJibHOH )l.e.SITeJibHOCTH HJIH Ha cpe,ll,CTBO HH)l.HBH)l.YaJIH3ar:t;HH 3a

JIOfO)l.aTeJib BIIpaBe B TeqeHHe cpoKa ,IJ,eHCTBH.SI :noro )l.OfOBOpa HCTIOJib30BaTb 

TaKOH pe3yJioTaT HHTeJIJieKTYaJibHOH )l.e.SITeJibHOCTH HJIH TaKoe cpe)l.CTBO HH)l.H

BH,IJ,YaJIH3ar:t;HH H pacrrop.SI)I(aTbC.SI HCKJIJOqHTeJibHbiM npaBOM Ha TaKOH pe3yJio

TaT HJIH Ha TaKOe cpe,IJ,CTBO 6e3 COfJiaCH.SI 3aJIOfO,ll,ep)l(aTeJI.SI, eCJIH )l.OfOBOpOM 

He rrpe,IJ,yCMOTpeHO HHOe. 

TaK)I(e Ha)l,Jie)I(HT HMeTb B BH)l.y, qTo He MOryT BbiCTyrraTb B KaqecTBe 

rrpe)l.MeTa 3arrora rrHqHhie HeHMyiD;eCTBeHHbie rrpasa. I1My~r:t;ecTBeHHbie rrpasa 

Ha pe3yJioTaTDI HHTeJIJieKTYaJibHOH ,IJ,e.SITeJibHOCTH H npHpaBHeHHbie K HHM 

cpe,I!,CTBa HH)l.HBH)l.YaJIH3ar:t;HH MOfYT BbiCTyrraTb B KaqecTBe rrpe,IJ,MeTa 3aJIOra 

npH ycrroBHH, qTo )l.onycTHMO HX oTqy)l()l.eHHe OT rrpasoo6rra,IJ,aTen.s~. TaK, He 

MOryT 6DJTb rrpe,IJ,MeTOM 3aJIOra rrpaBO CJie)l.OBaHH.SI Ha IIpOH3Be,IJ,eHH.SI H306pa

3HTeJibHOfO HCKYCCTBa, aBTOpCKHe pyKOIIHCH (aBTOrpacpoi) JIHTepaTypHbiX H 

MY3hiKaJibHbiX npoH3Be,IJ,eHHH, HCKJIJOqHTerroHoe rrpaso Ha cpHpMeHHoe HaHMe

HOBaHHe, HCKJIJOqHTeJibHOe rrpaBO Ha HaHMeHOBaHHe MeCTa npOHCXO)I()l.eHH.SI 

TOBapOB. 

http:npOHCXO)I()l.eHH.SI
http:IIpOH3Be,IJ,eHH.SI
http:CJie)l.OBaHH.SI
http:3aJIOfO,ll,ep)l(aTeJI.SI
http:COfJiaCH.SI
http:pacrrop.SI)I(aTbC.SI
http:IJ,eHCTBH.SI
http:3aKJIJOqeHH.SI
http:IIOJIO)I(eHH.SI
http:l.OIIycKaeTC.SI


12 


IJpe)l,MeT )l,OfOBOpa 0 3aJIOre MCKJIIOqi1TeJibHOfO npaBa ( CTaTbM 336, 339 

rK P<l>) onpe)l,en.HeTC.H npMMeHMTeJibHO K nyHKTY 6 CTaTbM 1235 Ko)l,eKca ny

TeM YKa3aHM.H Ha pe3yJihTaT MHTenneKTYaJibHOH )l,e.HTeJibHOCTM MJIM Ha cpe)l,CTBO 

MH)l,MBM)l,YaJIM3aiJ;MM, npaBO MCnOJib30BaHM.H KOTOpbiX nepe)l,aeTC.H B 3aJIOr, CO 

CCbinKOH B COOTBeTCTBYIOlll,MX cnyqa.HX Ha HOMep l1 )l,aTy Bbl)l,aqJ1 )l,OKyMeHTa, 

Y.ll.OCTOBep.HIOlll,ero MCKJIIOqMTeJibHOe npaBO Ha TaKOH pe3yJibTaT MJIM Ha TaKOe 

cpe)l,CTBO (naTeHT, CBM)l,eTeJibCTBO). 

TaK)J(e B .LI.OroBope o 3aJiore .LI.OJDKHO 6biTb onpe.LI.eneHo: 3aJIO)J(eHo nM nc

KniOqnTenhHoe npaBO Ha pe3yJihTaT MHTenneKTYaJibHOH )l,e.HTeJibHOCTM MJIM Ha 

cpe)l,CTBO MH)l,MBM.LI.YaJIM3aiJ;MM B TIOJIHOM 06beMe (npMMeHMTeJibHO K nyHKTY 1 

CTaTbM 1234 fK P<l>) MJIM npaBO MCnOJib30BaHM.H TaKOfO pe3yJibTaTa MJIM TaKOfO 

cpe.LI.CTBa B npe.LI.ycMoTpeHHbiX )l,oroBopoM npe)l,enax (npMMeHMTenbHO K nyHK:.. 

TY 1 cTaThM 1235 rK P<l>). B nocne)l,HeM cnyqae .LI.oroBop o 3aJiore )l,OJI)J(eH 

npe.LI.ycMaTpMBaTb M o6cTo.HTenbCTBa, npMBe)l,eHHbie B no.LI.nyHKTe 2 nyHKTa 6 

cTaTbM 1235 M cTaTbe 1236 Ko.LI.eKca. 

06palll,eHMe B3biCKaHM.H Ha 3aJIO)J(eHHOe MCKJIIOqMTeJibHOe npaBO ocylll,e

CTBJI.HeTC.H B nop.H)l,Ke, ycTaHOBJieHHOM CTaTheH 349 rK P<l>. 

06palll,eHMe B3biCKaHM.H Ha 3aJIO)J(eHHOe MCKJIIOqMTeJibHOe npaBO B03MO)J(

HO no npaBMJiaM nyHKTa 2 CTaTbM 349 fK P<l> KaK B Cy)l,e6HOM, TaK M BO BHecy

)l,e6HOM nop.H)l,Ke Ha OCHOBaHMM nMCbMeHHOfO COrnarneHM.H 3aJIOfO)l,aTeJI.H M 3a

JIOfO)l,ep)J(aTeJI.H. 

13. I1pM npHMeHeHMM CTaTeH 1234 M 1235 fK P<l> cy.LI.aM Ha)l,Jie)J(MT MCXO

)l,MTb M3 cne.LI.yiOmero. 

13.1. B cnny nyHKTa 1 cTaTbM 1234 rK P<l> no )l,oroBopy o6 oTqy)J()l,eHHH 

MCKJIIOqMTeJibHOfO npaBa nepe)l,aeTC.H MCKJIIOqJ1TeJibHOe npaBO Ha pe3yJibTaT 

MHTenneKTYaJibHOH )l,e.HTeJibHOCTM MJIM Ha cpe)l,CTBO MH)l,MBM.LI.YaJIM3aiJ;MM B non

HOM 06beMe. 

):(orOBOp, npe)l,yCMaTpHBaiOlll,MH OTqy)J()l,eHHe rrpaBa MCITOJib30BaHH.H pe

3YJibTaTa MHTenneKTYaJibHOH )l,e.HTeJibHOCTM MJIM cpe)l,CTBa MH)l,MBM.LI.YaJIH3aiJ;MM, 

http:cy.LI.aM
http:cnyqa.HX


13 


HO B TO )J(e BpeM~ BBO,[(~IlVf.H orpaHI1qeHI1~ ITO crroco6aM 11CIT011b30BaHI1~ COOT

BeTCTBYIOII.J,ero pe3y11bTaTa 111111 cpe,[(CTBa 111160 ycTaHaB1111BaiOII.J,I1H CpOK ,[(eHCT

BH~ 3TOrO ,[(OrOBOpa, C yqeTOM IT0110)J(eHI1H CTaTbl1 431 Ko,[(eKca MO)J(eT 6biTb 

KBaJIH<p11U:HpOBaH cy,[(OM KaK 1111U:eH3110HHbiH ,[(OrOBOp. f1p11 OTCYTCTBI111 TaKOH 

B03MO)J(HOCTI1 ,[(OrO BOp IT0,[(11e)J(I1T rrpH3HaHI110 He,n:eHCTBI1Te11bHbiM ( CTaTb~ 168 

fK P<l>). 

13 .2. .[(orosop o6 oTqy)J(,[(eHI111 11CK11JOqi1Te11bHoro rrpasa 3aK11JOqaeTCjl 

TOJibKO B ITI1CbMeHHOH l}JopMe. JlHU:eH3HOHHbiM ,n:orOBOp 3aKnJOqaeTC~ B ITHCb

MeHHOM l}lopMe, ecmf rK P<l> He rrpe,n:ycMOTpeHO 11HOe. IlpH 3TOM Heco6JIIO,[(e

HHe ITI1CbMeHHOM l}JopMbl ,[(OrOBOpa COr11aCHO TIYHKTY 2 CTaTbl1 162, ITYHKTY 2 

CTaTbl1 1234, rryHKTY 2 CTaTbH 1235 Ko,[(eKca BJieqeT He,n:eHCTBI1Te11bHOCTb Ta

KOrO ,n:orosopa. 

B C11yqa~x, orrpe,[(e11eHHbiX rryHKTOM 2 CTaTbH 1232 rK P<l>, .n:orosopbl o6 

OTqy)J(,n:eHI111 HCK11JOqHTe11bHOrO rrpaBa 11 11HU:eH3HOHHbie ,n:OrOBOpbl IT0,[(11e)J(aT 

rocy,li.apcTBeHHOH perHcTpaU:H11. I1p11 3TOM Heco611IO,n:eHHe Tpe6osaHH~ o rocy

.n;apcTBeHHo:H: peri1CTpaU:MI1 COr11aCHO ITYHKTY 2 CTaTbl1 1234, ITYHKTY 2 CTa

TbH 1235 rK P<l> B11eqeT He,[(eHCTBI1Te11bHOCTb ,[(Orosopa. 0,[(HaKO B CI1JIY rryHK

Ta 3 CTaTbl1 165 Ko,[(eKca B c11yqae, ec1111 TaKOH ,[(OrOBOp COBeprneH B Ha,n:11e

)J(all.J,eH l}JopMe, HO O,[(Ha H.3 CTOpOH YKJIOH~eTC~ OT ero peri1CTpaU:1111, cy,n: Brrpa

Be ITO Tpe6oBaHI110 ,li.pyroif: CTOpOHbl BbiHeCTI1 peiiieHI1e 0 peri1CTpaU:H.H. ,[(aHHO

ro .n;orosopa, KOTopoe ~B11~eTc~ ocHOBaHI1eM ,[(11~ rocy,li.apcTBeHHOH perncTpa

U:11H. 

13.3. Cor11aCHO rryHKTY 4 CTaTbl1 1234 rK P<l> HCK11JOqHTe11bHOe rrpaBO Ha 

pe3y11bTaT 11HTe1111eKTYaJibHOH ,[(e~Te11bHOCTM 111111 cpe,[(CTBO 11H,[(HBH,[(YaJII13aU:1111 

rrepexo,[(HT OT rrpasoo611a,n:aTe11~ K rrpHo6peTaTe11IO no o6meMy rrpasn11y, ec1111 

COr11aiiieHMeM CTOpOH He rrpe,li.yCMOTpeHO 11HOe, B MOMeHT 3aK11JOqeHI1~ He 

IT0,[(11e)J(all.J,ero per11cTpau:n11 ,[(orosopa o6 oTqy)J(,[(eHH.11 MCK11JOqi1Te11bHoro npa

Ba. 

http:oTqy)J(,[(eHH.11
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EcnM )Ke TaKo:H: .n:orosop rro.n:ne)KHT rocy.n:apcTBeHHOM perllcTpai.J,Hll, TO 

MOMeHT rrepexo.n:a llCKJIIOl.JllTeJibHOrO IIpaBa onpe.n:emieTC}I B CHJIY 3aKOHa llM

nepaTllBHO - MOMeHTOM rocy.n:apcTBeHHo:H: perllcTpai.J,llll :noro .n:orosopa. Yc

JIOBlle no.n:Jie)Kai.I.J,ero rocy.n:apcTBeHHOM perllcTpai.J,llll .n:orosopa o6 OTI.JY)K.LJ:e

Hllll llCKJIIOl.JllTeJibHOrO npasa, ycTaHaBJillBaiOI.I.J,ee HHOM MOMeHT nepexo.n:a llC

KJIIOl.JllTeJihHOrO rrpasa, c yi.JeTOM ITOJIO)KeHHM CTaTbll 168 rK P<l> Hlll.JTO)KHO. 

13.4. ITyHKTOM 5 cTaThll 1234 rK P<l> onpe.n:eneH cnei.J,llaJihHhiH cnoco6 

3aii.J,I1Thi npas rrpe)I(Hero rrpasoo6na.n:aTemi rrpH cyi.I.J,eCTBeHHOM HapyrneHHH 

IIp11o6peTaTeJieM 06513aHHOCTI1 BbiiiJiaTHTb rrpaB006Jia.LJ:aTeJIIO B ycTaHOBJieH

HbiM .n:orosopoM o6 OTI.JY)K.LJ:eHHH HCKJIIOl.JHTeJihHOro npasa cpoK B03Harpa)K.n:e

Hlle 3a IIp11o6peTeHI1e llCKJIIOl.JllTeJibHOrO npaBa Ha pe3yJibTaT llHTeJIJieKTYaJib

HOM .LJ:e51TeJibHOCTI1 MJIH Ha cpe.LJ:CTBO 11H.lJ:MBI1.LJ:YaJII13ai.J,I111 (IIO.LJ:IIYHKT 1 rryHKTa 2 

cTaThll 450 Ko.n:eKca) B cnyqae, ecn11 HCKJIIOl.JHTeJibHoe npaso nepernno K ero 

np11o6peTaTeniO: rrpe)KHHM rrpasoo6na.n:aTeJib snpase Tpe6osaTb B cy.n:e6HoM 

rrop51.LJ:Ke rrepeso.n:a Ha ce651 rrpas rrp11o6peTaTeJI51 llCKJIIOI.JllTeJibHOro rrpasa 11 

B03Mei.I.J,eHJ151 y6biTKOB. 

ITpH paccMoTpeHMH crropos no llCKaM rrpe)I(Hero npasoo6na.n:aTeJI51 cy.n:aM 

Ha.n:Jie)KlfT YI.JllTbiBaTh: rryHKT 5 CTaTbll 1234 rK P<l> He HCKJIIOl.JaeT B03MO)KH0

CTI1 np11MeHeHI151 rrpe)KHHM rrpasoo6na.n:aTeJieM HHhiX cnoco6os 3aii.J,I1Thi ( cTa

Tb51 12 Ko.n:eKca). 

13.5. CorJiaCHO a63ai.J,y nepBOMY IIYHKTa 4 CTaTbll 1235 rK P<l> cpoK, Ha 

KOTOpbiM 3aKJIIOl.JaeTC51 JII1I.J,eH3110HHbiM .LJ:OrOBOp, He MO)KeT IIpeBbilliaTb cpOK 

.n:eMCTBI151 llCKJIIOl.JHTeJibHOro npaBa Ha pe3yJibTaT HHTeJIJieKTYaJibHOM .LJ:e51TeJib

HOCTI1 11JII1 Ha cpe.LJ:CTBO 11H.LJ:I1Bll.LJ:YaJII13ai.J,I111. 

BBll.LJ:Y :noro .n:orosop, co.n:ep)Kai.I.J,HM ycnos11e o cpoKe ero .n:e:H:cTBI151, rrpe

BhirnaiOI.I.J,eM CpOK .LJ:eMCTBI151 11CKJIIOl.JJ1TeJibHOrO rrpaBa, Cl.JMTaeTC51 3aKJIIOl.JeH

HbiM Ha CpOK, paBHbiM cpoKy .LJ:eMCTBI151 11CKJIIOl.JI1TeJibHOrO npaBa. 
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13.6. McxO,lVI 113 nyHKTa 5 CTaTbl1 1235 rK P<l> JI11QeH3110HHhiM .n;oroBop 

npe.n;noJiaraeTC.H B03Me3.D;HhiM, ecJII1 caMI1M .n;oroBopoM npxMo He npe.n;ycMoT

peHo 11HOe. 

CJie,n:oBaTeJihHO, eCJII1 JI11QeH3110HHhiM .n;oroBopoM np.s~Mo He npe.n;ycMoT

peHa ero 6e3B03Me3.D;HOCTh, HO np11 3TOM B HeM He COrJiaCOBaHO YCJIOB.He 0 

pa3Mepe B03Harpa)I(.D;eHI151 11JII1 0 nop.H,n:Ke ero onpe,n:eJieHI151, COOTBeTCTBYIOI.IJ:I1M 

.n;oroBop B CI1JIY a63aQa BToporo nyHKTa 5 cTaThl1 1235 Ko.n;eKca cqi1TaeTc.H He

3aKJIJOqeHHbiM. 

13.7. Tio CMhiCJIY nyHKTa 5 CTaTbl1 1235 B ero B3ai1MOCB51311 C nyHKTOM 4 

CTaThl1 1237 rK P<l> B03Harpa)l(.n;eHI1e no B03Me3.D;HOMY JII1QeH3110HHOMY .n;oro

Bopy ynJiaqi1BaeTc.H 3a npe.n;ocTaBJieHI1e npaBa 11cnoJih30BaHI151 pe3yJihTaTa 11H

TeJIJieKTYaJihHOM ,n:e.HTeJihHOCTI1 11JII1 cpe,n:CTBa 11H.D;I1BI1.D:YaJII13aQ1111. 

B CB51311 C 3TI1M JI11QeH311apy He MO)I(eT 6biTb OTKa3aHO B Tpe6oBaHI111 0 

B3hiCKaHI111 B03Harpa)I(.D;eHI151 no MOTI1BY Hei1CnOJib30BaHI151 JII1QeH311aTOM COOT

BeTCTBYIOI.IJ:ero pe3yJihTaTa 11JII1 cpe,n:CTBa. B CJiyqae, KOr,n:a CTOpOHhl JI11UeH311

0HHOrO .n;oroBopa cornacoBaJII1 pa3Mep B03Harpa)l(.n;eHI151 B <PopMe nponeHTHbiX 

OTq.HcJieHHM OT .D;OXO.D;a (BbipyqK11) (nyHKT 4 CTaTbl1 1286 rK P<l>), a COOTBeTCT

BYIOI.IJ:ee 11cnonh30BaHI1e npo113Be.n;eHI1.H He ocyi.IJ:eCTBn.Hnocb, cyMMa B03Harpa

)I(.D;eHI151 onpe,n:eJI.HeTC.H 11CXO.D;51 113 QeHhi, KOTOpa.H np11 cpaBHI1MhiX 06CTO.HTeJib

CTBaX 06biqHO B311MaeTC51 3a npaBOMepHOe 11CTIOJib30BaH.He np0113Be,n:eHI151. 

13.8. rK P<l> He npe.n;ycMaTp11BaeT Heo6xo.n;I1MOCTI1 nonyqeHI1.H cornac11.s~ 

JII1QeH311aTa (np11 HaJI11q1111 3aKJIJOqeHHhiX paHee JII1QeH3110HHhiX .D;OrOBOpOB) Ha 

3aKJIJOqeHI1e .D;OrOBOpa 06 OTqy)I(.D;eHI111 11CKJIJOqJ1TeJibHOrO npaBa. Tip11 3TOM B 

c11ny nyHKTa 7 cTaTbl1 1235 Ko.n;eKca nepexo.n; 11CKJIJOqi1TenhHoro npaBa Ha pe

3YJihTaT 11HTeJIJieKTYaJihHOM .n;e.HTeJibHOCTI1 11JII1 Ha cpe,n:CTBO 11H.D;I1BI1.D:YaJII13a

UI111 K HOBOMY npaB006na,n:aTeJIIO He .HBJI.HeTC.H OCHOBaHI1eM .D;JI.H 113MeHeHI151 11JI11 

pacTOp)l(eHI151 JII1QeH3110HHoro .n;oroBopa, 3aKnJOqeHHoro npe.n;rnecTBYIOI.IJ:I1M 

npaBoo6na.n;aTeneM. 

http:11CTIOJib30BaH.He
http:YCJIOB.He


16 


14. IlpM rrpMMeHeHMM rryHKTa 1 CTaTbM 1236 rK P<I> cy,n:aM CJie,n:yeT yqw

TbiBaTb, qTo IIO 06I.QeMy rrpaBMJIY JIMQeH3MOHHhiH .z:t:OfOBOp (He3aBMCMMO OT BM

,n:a TaKoro ,n:oroBopa) rrpe,n:ITonaraeT coxpaHeHMe 3a JIMQeH3MapoM ITpaBa caMo

MY MCIIOJih30BaTb COOTBeTCTBYIOI.QMH pe3yJibTaT MHTeJIJieKTYaJibHOH ,n:e~ITeJibHO

CTM MJIM cpe,n:CTBO MH.lJ:MBM.z:t:YaJIM3aQMM. BMeCTe C TeM .z:t:OfOBOpOM 06 MCKJIJOqM

TeJibHOM JIMQeH3MM MO)I(eT fihiTb CITeQMaJibHO ITpe,n:yCMOTpeHO, qTo TaKOe ITpaBO 

3a JIMQeH3MapoM He coxpaH5IeTc5I. 

15. IlyHKTOM 3 CTaTbM 1237 rK P<I> OITpe,n:eJieHo: MCITOJib30BaHMe pe3yJih

TaTa MHTeJIJieKTYaJibHOH ,Ue5ITeJibHOCTM MJIM cpe,n:CTBa MH.z:t:MBM.z:t:YaJIM3aQMM CITO

co6oM, He ITpe.n,yCMOTpeHHbiM JIMQeH3MOHHbiM ,Il,OfOBOpOM, JIM60 ITO ITpeKpa

I.QeHMM ,n:eifcTBM5I TaKoro ,n:oroBopa, nw6o MHhiM o6pa30M 3a ITpe,n:enaMM ITpaB, 

ITpe,n:OCTaBJieHHbiX JIMQeH3MaTy ITO .z:t:OfOBopy, BJieqeT OTBeTCTBeHHOCTb 3a Ha

pyrneHMe MCKJIIOqMTeJibHOfO ITpaBa Ha pe3yJihTaT MHTeJIJieKTYaJihHOH ,n:e5ITeJib

HOCTM MJIM Ha cpe,n:CTBO MH.lJ:MBM.z:t:YaJIM3aQMM, ycTaHOBJieHHYIO Ko,n:eKCOM, .n,py

fMMM 3aKOHaMM MJIM .lJ:OfOBOpOM. 

Ecnw YKa3aHHoe HapyrneHMe MCKJIJOqwTeJibHoro ITpaBa Ha pe3yJihTaT MH

TeJIJieKTYaJihHOH ,IJ,e5ITeJihHOCTM MJIM cpe,n:CTBO MH.lJ:MBM.z:t:YaJIM3aQMM JIMQeH3Ma

TOM .lJ:OITYCKaeTC5I ( ocyi.QeCTBJI5IeTC5I MCITOJib30BaHMe COOTBeTCTBYIOI.Qero pe

3YJihTaTa MJIM cpe,n:CTBa 3a ITpe,n:eJiaMM ITpaB, ITpe,n:OCTaBJieHHbiX JIMQeH3MaTy ITO 

,n:oroBopy) M 3a TaKoe HapyrneHMe JIMQeH3MOHHhiM ,n:oroBopoM ITpe.n,ycMoTpeHa 

OTBeTCTBeHHOCTb B ,Il,OIIOJIHeHMe K ycTaHOBJieHHOH qaCTbiO qeTBepTOH rK P<I>, 

TO 3TO o6CT05ITeJihCTBO ITO.z:t:Jie)I(MT yqeTy ITpM OITpe,n:eJieHMM pa3Mepa ,IJ,eHe)I(HOH 

KOMITeHCaQMH B cnyqae ee B3hiCKaHR5I (ITYHKT 3 cTaThR 1252 Ko.n,eKca). 

IJpMMeHeHMe ,n:aHHOH rpa)K,n:aHCKO-ITpaBOBOH OTBeTCTBeHHOCTM He MCKJIIO

qaeT B03MO)KHOCTM ITpRMeHeHM5I Mep a.n,MMHMCTpaTMBHO-ITpaBOBOH MJIM yro

JIOBHOH OTBeTCTBeHHOCTM 3a 3TH HapyrneHM5I. 

16. CorJiaCHO ITYHKTY 4 CTaThli 1237 rK P<I> ITPM HapyrneHMM JIMQeH3Ma

TOM 065I3aHHOCTM yrrJiaTMTh JIMQeH3Hapy B ycTaHOBJieHHbiH JIMQeH3MOHHbiM .z:t:O

fOBOpOM CpOK B03Harpa)I(,IJ,eHMe 3a ITpe,n:OCTaBJieHMe ITpaBa MCITOJib30BaHM5I 
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ITpOH3Be)].eHJUI HayKH, ITHTepaTypbi HJIH HCKYCCTBa JIH60 06oeKTOB CMe)I(HbiX 

ITpaB JIHI.~eH3Hap MO)I(eT B O)].HOCTOpOHHeM ITOp51)].Ke OTKa3aThC51 OT JIHI~eH3HOH

HOrO )].OrOBOpa H ITOTpe6oBaTb B03MeiD;eHH51 y6hiTKOB, ITpHlJHHeHHhiX paCTOp

)l(eHHeM TaKoro .n:oroBopa. ITpH 3TOM yKa3aHHoe ITpaBo Ha O)].HOCTopoHHHH OT

Ka3 OT ITHI~eH3HOHHOrO )].OrOBOpa H Ha B03MeiD;eHHe ITpHlJHHeHHbiX ero paCTOp

)l(eHHeM yfihiTKOB He 3aBHCHT OT ITpO)].OJI)I(HTeJibHOCTH )].OITyW:eHHOH ITpocpOti

KH. 

Cy.n:aM cne.n:yeT HMeTb B BH.ll.Y, liTO TaKoif O)].HOCTopoHHHH OTKa3 JIHUeH

3Hapa OT JIHQeH3HOHHOrO ,n:orOBOpa C yqeTOM ITOJIO)I(eHHH ITYHKTa 3 CTaThH 450 

rK P<l> ClJHTaeTCH COCT051BIIIHMC51 C MOMeHTa ITOJiylJeHHH ITHQeH3HaTOM yBe

.IJ:OMITeHHH 0 HeM. 

17. B COOTBeTCTBHH c ITYHKTOM 1 CTaTbH .123 8 rK P<I> ITPH ITHCbMeHHOM 

COrJiaCHH JIHQeH3Hapa JIHQeH3HaT MO)I(eT ITO )].OrOBopy ITpe,n:OCTaBHTb ITpaBO 

HCITOJib30BaHH51 pe3yJibTaTa HHTeJIJieKTYaJibHOH )].eHTeiTbHOCTH HITH cpe,n:CTBa 

HH)].HBH)].YaJIH3aQHH )].pyroMy JIHUY ( cy6JIHUeH3HOHHbiH )].OrOBOp). 

TaKoe cornacHe MO)I(eT 6biTh )].aHo KaK B caMoM JIHUeH3HOHHOM .n:oroBope 

6e3 YKa3aHH51 KOHKpeTHbiX cy6nHQeH3HaTOB, TaK H OT)].eJibHO - Ha 3aKJII01JeHHe 

KOHKpeTHoro cy6nHUeH3HOHHoro .n:oroBopa. ITpH 3TOM ITHUeH3Hap BITpaBe or

paHHlJHTh CBOe COrnacHe B03MO)I(HOCTbiO 3aKJII01JeHH51 cy6JIHQeH3HOHHbiX )].0

rOBOpOB 0 ITpe)].OCTaBneHHH TOITbKO OT)].eJihHbiX CITOC060B HCITOJib30BaHH51 pe

3YIThTaTa HHTeJIJieKTYaJihHOH ,n:eHTeJibHOCTH HJIH cpe)].CTBa HH)].HBH)].YaJIH3aQHH 

H3 lJHCJia TeX, KOTOpbie 6hiJIH ITpe)].OCTaBJieHbl JIHQeH3HaTy. 

18. B CHny CTaThH 1239 rK P<I> B cnyqa5JX, ITpe.n:ycMOTpeHHbiX Ko.n:eKCOM, 

cy)]. MO)I(eT ITO Tpe6oBaHHIO 3aHHTepeCOBaHHOrO JIHQa ITpHH51Tb peiiieHHe 0 

ITpe.n:ocTaBJieHHH 3TOMY ITHUY Ha YKa3aHHhiX B peiiieHHH cy.n:a ycnoBHHX ITpaBa 

HCITOITb30BaHH51 pe3yJihTaTa HHTenneKTYaJibHOH )].eHTeJibHOCTH, HCKJIIOlJHTeiTh

HOe ITpaBo Ha KOTOpbiH ITpHHa)].Jie)I(HT .n:pyroMy ITHUY (ITpHHY.lJ.HTenhHaH JIHUeH

3HH). 

TaKHe cnytJaH oiTpe.n:eneHbi B cTaThHX 1362 H 1423 Ko.n:eKca. 

http:ITOp51)].Ke
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CooTBeTcTBYJO~HH cnop paccMaTpHBaeTcH cy~oM npwMeHHTeJibHO K no

JIO)I(eHHHM nyHKTa 1 CTaTbH 445 H CTaTbH 446 rK P<l>. 

TipH 3TOM, npHHHMaH perneHHe 0 npe~OCTaBJieHHH JIHQY npaBa HCnOJib30

BaHHH pe3yJibTaTa HHTeJIJieKTYaJibHOH ~eHTeJibHOCTH, cy~ ~OJI)J(eH B pe30JIJO

THBHOH ~aCTH perneHHH YKa3aTb ycnoBHH JIHQeH3HOHHoro ~oroBopa o npe~oc

TaBJieHHH npOCTOH (HeHCKJIJO~HTeJibHOH) JIHQeH3HH. C y~eTOM 3TOrO npe~no

JiaraeMhie YCJIOBHH npe~OCTaBJieHHH TaKOH JIHQeH3HH ~OJI)I(Hbl 6biTb npHBe~e

Hbi B HCKOBOM Tpe6oBaHHH (nyHKT 1 CTaTbH 1362 H TIYHKT 1 CTaTbH 1423 Ko

~eKca). Cy~ )l(e, ycTaHoBHB npaBo Tpe6oBaTh npe~ocTaBneHHH npHHY~HTeJib

HOH JIHQeH3HH, paCCMaTpHBaeT HMeJO~HeCH pa3HOrJiaCHH CTOpOH no OT~eJib

HbiM YCJIOBHHM 3TOH JIHQeH3HH. 

0THOilieHHH no npHHY~HTeJibHOH JIHQeH3HH MOryT 6biTb npeKpa~eHbi 

npHMeHHTeJibHO K nOJIO)J(eHHHM CTaTbH 450 rK P<l> (B TOM ~HCJie B cy~e6HOM 

nopH~Ke no HCKY naTeHT006Jia~aTeJIH Ha OCHOBaHHH a63aQa TpeTbero nyHKTa 1 

CTaTbH 1362, nyHKTa 4 CTaTbH 1423 rK P<l>). O~HOCTOpOHHHH OTKa3 OT npHHy

~HTeJibHOH JIHQeH3HH He~onycniM. 

19. CTaTbH 1240 rK P<l> ycTaHaBJIHBaeT nopH~OK HCnOJib30BaHHH pe3yJih

TaTa HHTeJIJieKTYaJibHOH ~eHTeJibHOCTH B COCTaBe CJIO)I(HOrO 06oeKTa. Cy~aM 

Heo6xo~HMO pyKoBo~cTBOBaTbCH cne~yJO~HM. 

19.1. Tio~ JIHQOM, opraHH30BaBiliHM C03~aHHe CJIO)J(HOrO 06oeKTa, nOHH

MaeTCH JIHQO, OTBeTCTBeHHOe 3a opraHH3aQHJO npou,ecca C03~aHHH TaKoro 061>

eKTa, B ~aCTHOCTH JIHQO, B3HBiliee Ha ce651 HHHQHaTHBY H OTBeTCTBeHHOCTb 3a 

C03~aHHe COOTBeTCTBYJO~ero 06oeKTa ( npo,UJOCep H T .TI. ). 

19.2. TipwMeH5151 a63aQ TpeTHH nyHKTa 1 H nyHKT 2 CTaTbH 1240 rK P<l>, 

cne~yeT y~HThiBaTh: nyHKT 2, onpe~eJI51JO~HH, ~To ycnoBH51 JIHQeH3HOHHoro 

~OrOBOpa, orpaHH~HBaJO~He HCnOJib30BaHHe pe3yJibTaTa HHTeJIJieKTYaJibHOH 

~e51TeJibHOCTH B COCTaBe CJIO)J(HOrO 06oeKTa, He~eHCTBHTeJibHbi, npe~ycMaTpH

BaeT 3anpeT Ha orpaHH~eHHe JIHQeH3HOHHhiM ~oroBopoM cnoco6oB wcnoJib30

BaHH51 TaKoro pe3yJihTaTa. A63aQ )J(e TpeTHH nyHKTa 1 cTaTbH 1240 Ko~eKca 
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.IJ:OIIYCKaeT B03MO)I(HOCTb onpe.n:eneHIUI B .IJ:OfOBOpe HHOfO CpOKa H HHOH TeppH

TOpHH .n:eifCTBH.SI HCKmoqHTenbHOfO npaBa Ha YKa3aHHbiH pe3ynhTaT, He)l(enH 

ycTaHOBneHhl3aKOHOM. 

19.3. Oco6eHHOCTH npaBOBoro pe)I(HMa cno)I(HbiX o6oeKTOB onpe.n:eneHbi, 

B qacTHOCTH, CTaTb.SIMH 1263, 1269, IIYHKTOM 2 CTaTbH 1289, rnaBOH 77 rK P<l>. 

20. B CHny CTaTbH 1241 rK P<l> npH o6pa~eHHH B3biCKaHH.SI Ha HMy~ecT

BO npasoo6na.n:aTemi HCKmoqHTenbHOe npaBo Ha pe3ynbTaT HHTenneKTyanbHOH 

.IJ:e.SITenbHOCTH HnH cpe.IJ:CTBO HH.IJ:HBH.IJ:yanH3all,HH, Ha KOTOpOe MO)I(eT 6biTb o6

pa~eHO B3biCKaHHe B npe.n:ycMoTpeHHbiX Ko.n:eKcoM cnyqa.SJ:x, K .n:pyroMy nHU.Y 

nepexo.n:HT 6e3 3aKmoqeHH.SI .n:oroBopa. 

CornacHo qacTH 3 cTaTbH 87 <l>e.n:epanbHoro 3aKoHa oT 02.10.2007 

N~ 229-<1>3 «06 HcnonHHTenbHOM npoH3BO.IJ:CTBe» (.n:anee - 3aKoH o6 HcnonHH

TenhHOM IIpOH3BO.IJ:CTBe) peanH3aii,H.SI HMy~eCTBeHHbiX rrpaB ocy~eCTBn.SieTC.SI 

nyTeM IIpOBe.IJ:eHH.SI OTKpbiTbiX TOprOB B <l>opMe ayKII,HOHa. 

Hcxo.n:.SI 113 IIYHKTa 5 CTaTbH 448 rK P<l> nHII,O, BbmrpaBrnee ToprH, H op

raHH3aTop TOproB TIO.IJ:TIHCbiBaiOT B ,[l,eHb npoBe.IJ:eHH.SI ayKU:HOHa npOTOKOn 0 pe

3ynbTaTaX TOproB. EcnH rrepeXO.IJ: HCKniOqHTenbHOfO npasa Ha COOTBeTCTByiO

~HH pe3ynhTaT HHTenneKTyanbHOH ,[l,e.SITenbHOCTH HnH cpe.IJ:CTBO HH,lJ,HBH.IJ:yanH

3aii,HH 6e3 .n:orosopa c yqeToM nono)l(eHHif cTaTbH 1232 Ko.n:eKca no.n:ne)I(HT ro

cy.n:apcTBeHHOH perHCTpaii,HH, OCHOBaHHeM .IJ:n.SI TaKOH perHCTpaii,HH cny)I(HT 

YKa3aHHbiH rrpoTOKon o pe3ynhTaTax ToproB. 

qaCTbiO 14 CTaTbH 87 3aKOHa 06 HCIIOnHHTenbHOM IIpOH3BO.IJ:CTBe IIpe.n:y

CMOTpeHO, qTO nepe,ll.aqa HepeanH30BaHHOf0 HMy~eCTBa )l.On)I(HHKa B3biCKaTe

niO o<PopMn.SieTc.SI aKTOM npHeMa-rrepe.n:aqH, B 3TOM cnyqae ocHoBaHHeM )l.n.SI 

rocy.n:apcTBeHHOH perHcTpaU.HH .SIBn.SieTC.SI yKa3aHHbiH aKT. 

21. OpraHH3aii,H.SI, ocy~eCTBn.SIIO~aH KonneKTHBHoe ynpaBneHHe aBTop

CKHMH H CMe)I(HbiMH IIpaBaMH, BIIpaBe Ha OCHOBaHHH IIYHKTa 5 CTaTbH 1242 

rK P<l> npe,ll.'b.SIBn.SITb Tpe6osaHHH B cy.n:e OT HMeHH rrpasoo6na,ll.aTeneif HnH OT 

CBOero HMeHH )l.n.SI 3a~HTbi npaB, yrrpaBneHHe KOTOpbiMH OHa ocy~eCTBn.SieT. 

http:OpraHH3aii,H.SI
http:perHcTpaU.HH
http:o<PopMn.SieTc.SI
http:rrepeXO.IJ
http:npoBe.IJ:eHH.SI
http:Hcxo.n:.SI
http:IIpOBe.IJ:eHH.SI
http:ocy~eCTBn.SieTC.SI
http:peanH3aii,H.SI
http:3aKmoqeHH.SI
http:B3biCKaHH.SI
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ITo CMbiCJIY rryHKTa 1 CTaTbl1 1242 rK P<l> yKa3aHHhie opraHI13aiJ;1111 .n;e:H:

CTB)'IOT B MHTepecax rrpaBoo6na,n;aTene:H:. 

Ilp11 3TOM TaKa51 opraHI13aiJI151, He3aBI1CI1MO OT TOrO, BbiCTyrraeT OHa B cy,n;e 

OT 11MeHI1 rrpaB006Jia,IJ;aTeJieM HJII1 OT CBOero 11MeHI1, ,n;eMCTByeT B 3aiu;I1TY He 

CBOI1X rrpaB, a rrpaB JII1IJ;, rrepe,n;aBIIII1X eli B CI1JIY rryHKTa 1 CTaTbl1 1242 Ko,n;eK

ca rrpaBO Ha yrrpaBJieHI1e COOTBeTCTBYIOiu;11MI1 rrpaBaMI1 Ha KOJIJieKTI1BHOH OC

HOBe. 

B cnyqae, ecn11 yKa3aHHa51 opraHI13aiJI151 o6pamaeTC51 B 3aiu;I1TY rrpaB <PI1

311qecKI1X JII1IJ 11JII1 O,IJ;HOBpeMeHHO <P11311qeCKI1X 11 10p11.IJ;I1qecKI1X Jli1IJ 111160 He

orrpe,n;eJieHHOrO Kpyra JII1II, TaKI1e crropbi rro,n;Be,n;oMCTBeHHhi cy.n;aM o6mei1 

IOpHC.IJ;11KIJ;I1H. Ecn11 )l(e oHa o6pamaeTc51 B 3aiu;I1TY rrpaB TOJihKO 10p11,n;11qecK11X 

JII1IJ B CB51311 C MX rrpe,n;rrpHHI1MaTeJihCKOM l1 11HOM 3KOHOMI1qecKOM ,IJ;e51TeJibHO

CTbiO - CI10pbl IlO,IJ;Be,IJ;OMCTBeHHhi ap611Tpa)I(HbiM cy,n;aM. 

AKKpe,n;I1TOBaHHa51 opraHH3aiJ;1151 ( CTaTb51 1244 rK P<l>) ,n;eMCTByeT 6e3 .n;o

BepeHHOCTI1, IlO,IJ;TBep)I(,IJ;a51 CBOe rrpaBO Ha o6paiu;eHI1e B cy,n; 3a 3aiu;I1TOM rrpaB 

KOHKpeTHoro rrpaBoo6na,n;aTeJI51 (11n11 Heorrpe.n;eneHHoro Kpyra JII1II B cnyqae, 

rrpe.n;ycMoTpeHHOM a63aiieM BTOphiM rryHKTa 5 cTaThl1 1242 Ko.n;eKca) CBI1,n;e

TeJihCTBOM 0 rocy,n;apCTBeHHOM aKKpe,n;I1TaiJI111. 

OpraHH3aiJI151, He 51BJI5110Iu;a51c51 aKKpe,n;I1TOBaHHoi1, TaK)I(e .n;elicTByeT 6e3 

,IJ;OBepeHHOCTI1, HO ,IJ;JI51 IlO,IJ;TBep)I(,IJ;eHI151 rrpasa Ha o6paiu;eHI1e B cy,n; 3a 3aiu;I1TOM 

rrpaB KOHKpeTHoro rrpaBoo6na,n;aTeJI51 rrpe,n;cTaBJI51eT cBoi1 ycTaB, a TaK)I(e .n;oro

sop C COOTBeTCTBYIOiu;I1M rrpaB006Jia,IJ;aTeJieM 0 rrepe,n;aqe IlOJIHOMOqi1M ITO 

yrrpaBJieHMIO rrpaBaMI1 11JII1 .n;orosop c .n;pyroi1 opraH113au;11ei1, B TOM q11cne 11HO

CTpaHHOM, yrrpaBJI5110Iu;eM rrpaBaMI1 TaKoro rrpaBoo6na,n;aTeJI51 Ha KOJIJieKTI1BHOH 

OCHOBe (rryHKT 3 CTaTbM 1242 rK P<l>). 

Crrop c yqacTI1eM opraHI13aiii111, ocymecTBJI51IOiu;ei1 KOJIJieKTI1BHoe yrrpaB

neHI1e aBTOpCKMMI1 11 CMe)I(HbiMM rrpaBaMI1, MO)I(eT 6hiTb paCCMOTpeH cy,n;oM M 

6e3 yqacni51 KOHKpeTHoro rrpaBoo6na,n;aTeJI51. 



21 


22. CornacHO CTaTbe 1248 rK P<l> cnopbi, CB~3aHHbie c 3ai.I.I;HTOH Hapy

rneHHbiX HJIH OCrropeHHbiX HHTeJIJieKTYaJibHbiX npaB, paCCMaTpHBaiOTC~ H pa3

peiiiaiOTC~ no o6I.I.I;eMy npaBHny cy.n;oM. 

B COOTBeTCTBHH c TIYHKTOM 2 CTaTbH 1248 rK P<l> Ko.n;eKCOM npe.n;ycMaT

pHBaiOTC~ CJiyt.IaH 3ai.I.I;HTbl HHTeJIJieKTYaJibHbiX rrpaB B a)J;MHHHCTpaTHBHOM 

(BHecy.n;e6HoM) nop~.n;Ke. TipH o6pai.I.I;eHHH B cy.n; c Tpe6oBaHHeM, no.n;ne:>Kar.u;HM 

paCCMOTpeHHIO B a)J;MHHHCTpaTHBHOM (BHecy,n;e6HOM) rrop~,n;Ke, COOTBeTCT

ByiOr.u;ee 3a~BJieHHe no.n;ne:>KHT B03Bpar.u;eHHIO. 

TipH paCCMOTpeHHH cy,n;oM )J;eJI 0 HapyiiieHHH HHTeJIJieKTYaJibHbiX rrpaB 

B03pa:>KeHH~ CTOpOH, OTHOC~I.U;HeC~ K cnopy, TIO)J;Jie:>Kai.I.I;eMy paCCMOTPeHHIO B 

a)J;MHHHCTpaTHBHOM (BHecy,n;e6HOM) rrop~,n;Ke, He .IJ;OmKHbl rrpHHHMaTbC~ BO 

BHHMaHHe H He MOryT 6biTb ITOJIO:>KeHbl B OCHOBY peiiieHH~. 

23. B CHJIY rryHKTa 3 CTaTbH 1250 rK P<l> OTCYTCTBHe BHHbl HapyiiiHTeJI~ 

He OCB060:>K,n;aeT ero OT o6~3aHHOCTH rrpeKpaTHTb HapyrneHHe HHTeJIJieKTYaJib

HbiX rrpaB, a TaK:>Ke He HCKJIIOt.IaeT rrpHMeHeHH~ B OTHOIIIeHHH HapyrnHTeJI~ Mep, 

HarrpaBJieHHbiX Ha 3ai.U;HTY TaKHX rrpaB. 

Cy.n;aM Ha.n;ne:>KHT HMeTb B BH,n;y, liTO YKa3aHHoe rrpaBHJIO rro.n;ne:>KHT rrpH

MeHeHHIO K CTIOC06aM 3ai.U;HTbl COOTBeTCTBYIOI.U;HX rrpaB, He OTHOC~I.U;HMC~ K 

MepaM OTBeTCTBeHHOCTH. 0TBeTCTBeHHOCTb 3a HapyrneHHe HHTeJIJieKTYaJibHbiX 

rrpaB (B3biCKaHHe KOMTieHCaQHH, B03Mer.u;eHHe y6biTKOB) HaCTyrraeT rrpHMeHH

TeJibHO K cTaTbe 401 Ko.n;eKca. 

24. EcnH B Kat.IeCTBe rrpoMbiiiiJieHHoro o6pa3Qa c cornacH~ rrpaBoo6na.n;a

Ten~ 3aperHCTpHpOBaH 06beKT aBTOpCKHX rrpaB (HJIH HX COBOKYITHOCTb), CITO

C06 3ai.U;HTbl HCKJIIOl.JHTeJibHOrO npaBa OT COBeprnaeMbiX HapyrneHHH orrpe,n;e

JI~eTC~ xapaKTepoM TaKoro HapyrneHH~. EcnH HapyrnHTeJib coBepwaeT .n;eiicT

BH~ no HCTIOJib30BaHHIO npOMbiiiiJieHHOro o6pa3Qa (cTaTb~ 1358 rK P<l>), rra

TeHToo6na.n;aTeJib BrrpaBe ocyr.u:ecTBJI~Tb 3ai.U;HTY crroco6aMH, rrpe.n;ycMoTpeH

HbiMH )J;JI~ 3ai.I.I;HTbl naTeHTHbiX rrpaB (rraparpa<P 8 rnaBbl 72, CTaTb~ 1252 

rK P<l>). EcJIH :>Ke HapyrneHO HCKJIIOl.JHTeJibHOe rrpaBO Ha HCITOJib30BaHHe rrpo



22 


l.f3Be.[(eH1UI ( CTaTMI 1270 rK P<D) cnoco6aMI.f, He CBH3aHHhiMI.f c l.fCnOJih30BaHI.f

eM npoMhiiiiJieHHoro o6pa3u;a, 3a~l.fTY snpase ocy~ecTBJIHTh o6na.n:aTenh aB

TopcKoro npasa cnoco6aMI.f, npe.n:ycMoTpeHHhiMI.f .ZJ:JIH 3a~l.fThi asTopcKI.fX npas 

(cTaTbl.f 1301, 1252 rK P<D). 

Ecmi perl.fcTpau;l.fH II nocne.n:y10~ee l.fcnonh30BaHI.fe npo1I3Be.n:eHI.fH B Ka

qecTBe npoMhiiiiJieHHoro o6pa3u;a ocy~eCTBJieHhi 6e3 cornacl.fH asTopa ::noro 

np0113Be.[(eHI.fH, aBTOp BnpaBe ocy~eCTBJIHTh 3a~l.fTY CBOIIX aBTOpCKI.fX npaB 

He3aBI.fCIIMO OT TOrO, npe.[(bHBJIHJIOCh Jill Tpe6oBaHI.fe 0 np113HaHIIII naTeHTa He

.[(elfcTBI.fTeJihHhiM. f1p1I 3TOM y.n:osneTBopeHI.fe cooTBeTCTBYIOIIJ;I.fX Tpe6oBaHnii 

aBTopa npo113Be.n:eHIIH caMo no ce6e He sneqeT np1I3HaHI.fH naTeHTa He.n:eiicTBI.f

TeJihHhiM. 

PeiiieHI.fe cy.n:a no .n:eny o HapyiiieHI.fl.f aBTopcKI.fX npas He MO)I(eT cny)I(IITh 

npenHTCTBI.feM .[(JIH 3aKJIJOqeHI.fH naTeHT006Jia.[(aTeJieM C aBTOpOM np0113Be.[(e

HI.fH JII.fQeH31.fOHHoro .n:orosopa. 

25. CornacHO nyHKTY 4 CTaTbl.f 1252 rK P<D B cny"Liae, Kor.n:a l.f3rOTOBJie

HI.fe, pacnpOCTpaHeHIIe l.fJII.f IIHOe l.fCnOJih30BaHI.fe, a TaK)I(e l.fMnOpT, nepeB03Ka 

l.fJII.f xpaHeHI.fe MaTepiiaJihHhiX HOCIITeneif, B KOTOpbiX Bbipa)l(eHhi pe3yJihTaT 

l.fHTeJIJieKTYaJihHOH .[(eHTeJibHOCTI.f l.fJII.f cpe.ZJ:CTBO l.fH.[(I.fBI.f.ZJ:YaJIII3aQIII.f, npllBO

.[(HT K HapyiiieHIIIO l.fCKJIJOql.fTeJibHOrO npaBa Ha TaKOH pe3yJihTaT IIJII.f Ha TaKOe 

cpe.[(CTBO, TaKIIe MaTepiiaJihHbie HOCIITeJIII cqiiTaiOTCH KOHTpacpaKTHhiMII II no 

peiiieHI.fiO cy.n:a no.n:ne)l(aT l.f3bHTI.fiO II3 o6opoTa 11 YHII"LITO)I(eHIIIO 6e3 KaKoii 6bi 

TO HII 6hiJIO KOMneHCaQI.fl.f, eCJII.f l.fHbie ITOCJie.[(CTBmi He npe.n:ycMOTpeHbl 

rK P<D. l1Hble nocJie.[(CTBI.fH ycTaHOBJieHbl nyHKTOM 2 CTaThii 1515 Ko.n:eKca 

.[(JIH CJiy"LJaeB, KOr.[(a BBe.[(eHIIe KOHTpa<l>aKTHhiX TOBapOB B o6opOT He06XO.[(I.fMO 

B o6~eCTBeHHhiX l.fHTepecax. 

MaTepiiaJihHhiM HOCI.fTeJih MO)I(eT 6biTh np1I3HaH KOHTpa<PaKTHhiM TOJihKO 

CY.ZJ:OM. f1p1I Heo6XO.[(IIMOCTII CY.ZJ: BnpaBe Ha3Ha"LII.fTh 3KCnepT1I3Y )J.JIH pa3bHCHe

HI.fH BOnpOCOB, Tpe6yiO~IIX cneQI.faJibHhiX 3HaHIIM. 

http:nocJie.[(CTBI.fH
http:xpaHeHI.fe
http:l.fCnOJih30BaHI.fe
http:3aKJIJOqeHI.fH
http:aBTopcKI.fX
http:PeiiieHI.fe
http:np1I3HaHI.fH
http:cooTBeTCTBYIOIIJ;I.fX
http:y.n:osneTBopeHI.fe
http:Tpe6oBaHI.fe
http:aBTOpCKI.fX
http:np0113Be.[(eHI.fH
http:cornacl.fH
http:npo1I3Be.n:eHI.fH
http:l.fcnonh30BaHI.fe
http:perl.fcTpau;l.fH
http:asTopcKI.fX
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26. B CHJIY nyHKTa 5 CTaTbH 1252 rK P<l> B cnyqae, eCJIH cy.n;oM ycTaHOB

JieHO, qTO o6opy,n;oBaHHe, npoqHe ycTpOHCTBa H MaTepHaJibl rJiaBHbiM o6pa30M 

HCnOJib3YIOTC51 HJIH npe,n;Ha3HaqeHbl )l;JI51 COBeprueHH51 HapyrueHH51 HCKJIJOqH

TeJibHbiX npaB Ha pe3yJibTaTbl HHTeJIJieKTYaJibHOH ,n;e51TeJibHOCTH H Ha cpe,n;CTBa 

HH)l;HBH)l;YaJIH3aQHH, TaKoe o6opy,n;oBaHHe, npoqHe ycTpOHCTBa H MaTepHaJibl 

no perueHHIO cy.n;a (B TOM qHcJie H npH OTCYTCTBHH COOTBeTCTBYIOlli,ero 3a51BJie

HH51 o6na.n;aTeJI51 HCKJIJOqHTeJihHoro npasa) no.n;ne)l(aT H3'b51THIO H3 o6opoTa H 

YHHqTo)l(eHHIO 3a cqeT HapyrnHTeJI51, ecJIH 3aKOHOM He npe.n;ycMoTpeHo HX o6

palli,eHHe B .n;oxo.n; PoccHHCKOH <l>e.n;epau;HH. 

27. TipH npHMeHeHHH CTaTbH 1254 rK P<l> Heo6xo.n;HMO yqHTbiBaTb, qTo 

OHa He npe,n;OCTaBJI51eT JIHQeH3HaTaM - 06Jia,n;aTeJI51M IIpOCTOH (HeHCKJIJOqH

TeJibHOH) JIHQeH3HH - npaBO 3alli,Hlli,aTb CBOH npaBa cnoco6aMH, npe.n;ycMOT

peHHbiMH cTaTb51MH 1250 H 1252 Ko.n;eKca. TaKHM npaBoM o6na.n;aiOT TOJibKO 

JIHQeH3HaTbl - o6na,n;aTeJIH HCKJIJOqHTeJibHOH JIHQeH3HH. 

ABTopcKoe npaBo 

28. B COOTBeTCTBHH c nyHKTOM 1 CTaTbH 1259 rK P<l> o6oeKTaMH aBTOp

CKHX npaB 51BJ15IIOTC51 npOH3Be,n;eHH51 HayKH, JIHTepaTypbi H HCKYCCTBa He3aBH

CHMO OT )l;OCTOHHCTB H Ha3HaqeHH51 npOH3Be,n;eHH51, a TaK)I(e OT cnoco6a ero 

Bbipa)l(eHH51. 

TipH aHaJIH3e BOnpoca 0 TOM, 51BJI51eTC51 JIM KOHKpeTHbiH pe3yJibTaT 06'beK

TOM aBTOpCKOrO npaBa, cy,n;aM CJie,n;yeT yqHTbiBaTb, qTo no CMbiCJIY CTaTeH 

1228, 1257 H 1259 rK P<l> B HX B3aHMOCB513H TaKOBbiM 51BJI51eTC51 TOJibKO TOT 

pe3yJibTaT, KOTOpbiH C03,ll;aH TBopqecKHM Tpy.n;oM. TipH 3TOM Ha,n;Jie)I(HT HMeTb B 

BH.n;y, qTO noKa He )l;OKa3aHO HHOe, pe3yJibTaTbi HHTeJIJieKTYaJibHOH ,n;e51TeJibHO

CTH npe.n;nonaraiOTC51 C03,ll;aHHbiMH TBopqecKHM Tpy,n;oM. 

Heo6XO,ll;HMO TaK)I(e HMeTb B BH)l;y, qTo CaMO IIO ce6e OTCYTCTBHe HOBH3

Hbl, YHHKaJibHOCTH H (HJIH) OpHrHHaJibHOCTH pe3yJihTaTa HHTeJIJieKTYaJibHOH 
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)l,eHTeJibHOCTM He MO)I(eT CBM)l,eTeJibCTBOBaTb 0 TOM, qTo TaKOH pe3yJihTaT C03

)l,aH He TBopqecKMM Tpy.n.oM M, cne.n.osaTeJihHO, He HBJIHeTCH o6oeKTOM aBTop

cKoro npasa. 

29. B CMJIY nyHKTa 7 CTaTbM 1259 rK P<D aBTOpCKMe npasa pacnpocTpa

HHJOTCH Ha qacTb npoM3Be.n.eHMH, Ha ero Ha3BaHMe, Ha nepcoHa)l( npmnse.n.e

HMH, eCJil:l TIO CBOeMy xapaKTepy OHM MOryT 6biTb npM3HaHbl CaMOCTOHTeJibHbiM 

pe3yJibTaTOM TBopqecKOfO Tpy.n.a aBTOpa l:l OTBeqaJOT Tpe6oBaHHHM, ycTaHOB

JieHHbiM TIYHKTOM 3 :HOM CTaTbM. 

IIocKOJihKY cornacHo nyHKTY 3 Ha3BaHHoii cTaTbH oxpaHe no.n.Jie)l(aT npo

M3Be.n.eHHH, Bbipa)l(eHHhie B KaKOH-JIM60 o6oeKTl:IBHOH <l:>opMe, TO TIO)l, nepco

Ha)l(eM CJie)l,yeT TIOHHMaTh qacTb npOH3Be)l,eHMH, CO)l.ep)l(ai.IJ:yiO OTIMCaHMe l:IJIM 

11306pa)l(eHI:Ie TOfO MJIM l:IHOfO )l,eHCTBYIOI.IJ:ero JIMIJ,a B <l:>opMe ( <l:>opMaX), npH

Cyi.IJ:eH (npMCYI.IJ:MX) npOH3Be)l,eHMJO: B IlMCbMeHHOH, ycTHOH <l:>opMe, B <l:>opMe 

M306pa)l(eHMH, B <l:>opMe 3BYKO- MJIM BH)l,e03aTIMCM, B 06oeMHO

rrpOCTpaHCTBeHHOH <l:>opMe M .n.p. 

OxpaHa asTopcKHM npasoM nepcoHa)l(a npoM3Be.n.eHHH npe.n.nonaraeT, B 

qacTHOCTM, qTo TOJihKO aBTopy MJIM MHOMY npasoo6na.n.aTeJIJO npMHa.n.Jie)I(HT 

MCKJIJOql:ITeJibHOe npaBO MCTIOJib30BaTb nepCOHa)l( JIJ06biM CTIOC060M, B TOM 

qMcne nyTeM nepepa6oTKH (no.n.nyHKT 9 nyHKTa 2 cTaTbH 1270 Ko.n.eKca). 

30. B COOTBeTCTBl:IM c nyHKTOM 5 CTaTbM 1262 rK P<D )l,OfOBOpbi o6 oTqy

)l()l,eHHM l:ICKJIJOql:ITeJibHOfO rrpasa Ha 3aperHCTp11pOBaHHYJO nporpaMMY )l,JIH 

3BM MJII:I 6a3y )l,aHHbiX ( nyHKT 1 :noif CTaTbM) l:l nepeXO)l, l:ICKJIJOql:ITeJibHOfO 

rrpasa Ha TaKyJO nporpaMMY MJIM 6a3y .n.aHHhiX K .n.pyrHM JIHIJ,aM 6e3 .n.orosopa 

no.n.Jie)l(aT rocy.n.apcTBeHHOH perMcTpau,MM B PocnaTeHTe. 

KaK cne.n.yeT M3 noJIO)I(eHMH cTaTbM 5 Bso.n.Horo 3aKoHa, yKa3aHHOe npa

BMJIO 06 o6H3aTeJibHOH rocy.n.apCTBeHHOH perHCTpaU,Ml:l npMMeHHeTCH B OTHO

rneHl:ll:l nporpaMM )l,JIH 3BM 11 6a3 )l,aHHbiX, 3aperMCTp11pOBaHHbiX KaK TIOCJie 

31.12.2007 (B nepl:IO)l, .n.eiiCTBMH qacTM qeTBepTOH rK P<D), TaK l:l)l,O 01.01.2008 

(s nepHo)l. .n.elicTBHH 3aKoHa PoccMiicKoii <De.n.epau,MM oT 23.09.1992 NQ 3523-1 

'. ·-:··. 

http:Tpy.n.oM
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«0 npaBOBOH OXpaHe nporpaMM .[{JUI 3JJeKTpOHHbiX BhJqi1CJ111TeJibHbiX Mall111H 11 

6a3 .[{aHHbiX», TaK:>Ke rrpe.[{yCMaTpHBaBlllero B03MO:>KHOCTb peri1CTpaQH11 IIpO

rpaMM .[{JUI 3BM 11 6a3 ,[{aHHhiX), B cnyqae, eCJII1 .[{OrOBOp 3aKmoqaeTC5I, a nepe

XO.[{ HCKJIIOqHTeJibHOrO rrpaBa Ha HHX ocyiQeCTBJJ5IeTC5I IIOCJie 31.12.2007. 

31. Ko.[{eKCOM rrpe.[{ycMoTpeHo HapR.[{Y c n11qHhiM Hei1MymecTBeHHhiM 

rrpaBoM Ha Herrp11KOCHOBeHHOCTh rrpoH3Be.[{eHI15I ( cTaTh5I 1266 Ko.[{eKca) rrpaso 

Ha nepepa60TKY llp0113Be.[{eHI1R, RBJIRIOIU.YIOCR O.[{HI1M 113 CllOC060B 11CllOJih30

BaHH5I IIp0113Be,[{eHI15I, O.[{HI1M 113 rrpaBOMOqHif, BX0.[{5IIQHX B 11CKJIJOqHTeJihHOe 

rrpaBo (IIO.[{IIYHKT 9 rryHKTa 2 CTaThH 1270 rK P<l>). 

ITpaso Ha HerrpHKOCHOBeHHOCTh rrpoH3Be.[{eHI15I ( a63au. rrepBhiH rryHKTa 1 

CTaTbl1 1266 rK P<l>) KacaeTC5I TaKI1X 113MeHeHI1H IIpOH3Be,[{eHI15I, KOTOpbie He 

CB5I3aHhl C C03.[{aHI1eM HOBOrO rrpm13Be,[{eHH5I Ha OCHOBe 11MeiOII~erOC}{. CooT

BeTCTBYIOIU.11e 113MeHeHI1R .[{OIIYCKaiOTC5I C COrJiaCI1R aBTOpa (11JII1 HHOrO JI11Qa B 

cnyqae, rrpe.[{ycMoTpeHHOM a63au;eM BTOphiM rryHKTa 1 cTaTh11 1266 Ko.[{eKca), 

KOTopoe .[{OJI::>KHO 6hiTh orrpe.[{eJJeHHO Bhipa::>KeHo. I1p11 OTCYTCTBHH .[{OKa3a

TeJihCTB Toro, qTo cornacHe 6biJIO orrpe.[{eJieHHo Bhipa:>KeHo, ORO He cqHTaeTCR 

rronyqeHHhiM. 

I1epepa6oTKa rrpo113Be.[{eHH5I rrpe,ll,rronaraeT C03,ll,aHI1e HOBoro (rrpo113BO,ll,

Horo) IIp0113Be)J,eHI15I Ha OCHOBe y:>Ke cyiQeCTBYIOIU.ero. IJp11 3TOM rrpaBO Ha rre

pepa60TKY IIp0113Be)J,eHI1}{ KaK O)J,HH 113 CIIOC060B 11CllOJ1h30BaHI1}{ pe3yJJhTaTa 

HHTeJJJieKTYaJJhHOH )J,eRTeJJhHOCTI1 MO:>KeT 6biTh rrepe,ll,aHO B q11cJie HHhiX npa

BOMOq11H B paMKax rrepe.[{aqH HCKJIJOqi1TeJihHoro rrpasa no )J,orosopy o6 oTqy

:>K)J,eHI111 HCKJJJOqi1TeJihHOro npaBa B IlOJIHOM o6oeMe (cTaThR 1234 rK P<l>) JJH

6o npe,ll,OCTaBJieHO no JIHQeH3110HHOMY )J,Orosopy ( CTaTMI 1235 rK P<l>), a TaK

)I{e MO:>KeT nepeHTI1 ITO ycTaHOBJieHHhiM B 3aKOHe OCHOBaHI1}{M 6e3 3aKJIJOqeHHR 

)J,Orosopa c npasoo6na)J,aTeJieM ( CTaTh}{ 1241 rK P<l>). 

qaCTHhiM cnyqaeM nepepa60TKH npOH3Be)J,eHH}{ }[BJI}{eTC5I MO)J,I1qmKaU,HR 

nporpaMMhi )J,JJR 3BM 11JII1 6a3bl )J,aHHhiX, TO eCTh JII06bie 11X 113MeHeHI1}{, B TOM 

qRCJJe HX nepeBO)J, C O.[{HOrO }{3hiKa nporpaMM11pOBaHH5I Ha ,ll,pyroH, 3a 11CKJIIO
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qeHifeM a.n:anTaQHH, npe.n:cTaBJUIJOIUe:H: co6o:H: BHeceHHe H3MeHeHHH, ocymecTB

JUieMbiX HCKJIJOqHTeJibHO B QeJUIX cpyHKQHOHHpOBaHmi nporpaMMbl .IJ:JUI 3BM 

HJIH 6a3bl .IJ:aHHbiX Ha KOHKpeTHbiX TeXHHqecKHX cpe.IJ:CTBaX TIOJib30BaTeJUI HJIH 

TIO.IJ: ynpaBJieHHeM KOHKpeTHbiX nporpaMM TIOJib30BaTeJUI. 

32. B CHJIY no.n:nyHKTa 6 nyHKTa 2 CTaTbH 1270 rK P<D HCTIOJib30BaHHeM 

npoH3Be.n:eHH~ cqHTaeTc~ B qHcJie npoqero ero ny6JIHqHoe HCTIOJIHeHHe, TO 

eCTb npe.IJ:CTaBJieHHe npOH3Be.IJ:eHH~ B )I(HBOM HCTIOJIHeHHH HJIH C ITOMOIIJ:biO 

TeXHHqecKHX cpe.IJ:CTB (pa.IJ:HO, TeneBH,IJ,eHH~ H HHblX TeXHWieCKHX cpe,IJ,CTB), a 

TaK)I(e TIOKa3 ay.IJ:HOBH3YaJihHOrO npOH3Be.IJ:eHH~ ( C COTipOBO)I(.IJ:eHHeM HJIH 6e3 

COTipOBO)I(.IJ:eHH~ 3BYKOM) B MeCTe, OTKpbiTOM .IJ:JI~ CB060,IJ,HOrO nocemeHH~, HJIH 

B MeCTe, r.n:e npHCYTCTByeT 3HaqHTeJibHOe qlfCJIO JIHQ, He npHHa.IJ:Jie)l(aiUHX K 

06bJqHoMy Kpyry CeMhH (KOTOpbiH onpe,IJ,eJI~eTC~ CY.IJ:OM C yqeTOM KOHKpeTHbiX 

06CTO~TeJihCTB paCCMaTpHBaeMOrO ,IJ,eJia), He3aBHCHMO OT TOrO, BOCTipHHHMaeT

C~ npoH3Be,IJ,eHHe B MecTe ero npe.n:cTaBJieHH~ HJIH noKa3a JIH6o B .n:pyroM Mec

Te O,Il,HOBpeMeHHO C npe.IJ:CTaBJieHHeM HJIH TIOKa30M npOH3Be.IJ:eHH~. 

JlHQOM, OCyiiJ:eCTBJI~IOIIJ:HM ny6nHqHoe HCTIOJIHeHHe npOH3Be.IJ:eHH~ (B TOM 

qlfcJie npH ero npe.IJ:CTaBJieHHH B )I(HBOM HCTIOJIHeHHH), ~BJI~eTC~ IOpH,Il,HqecKOe 

HllH cpH3HqeCKOe JIHQO, opraHH3YJOIUee ny6JIHqHoe HCTIOJIHeHHe B MeCTe, OT

KpbiTOM .IJ:JI~ CB060.IJ:HOrO TIOCeiiJ:eHH~, HJIH B MeCTe, r.n:e npHCYTCTByeT 3HaqH

TeJibHOe qlfCJIO JIHQ, He npHHa,IJ,Jie)l(aiUHX K 06bJqHoMy Kpyry CeMbH, TO eCTb 

JIHQO, KOTOpoe 6epeT Ha ce6~ HHHQHaTHBY H OTBeTCTBeHHOCTb 3a npoBe.IJ:eHHe 

COOTBeTCTBYIOIIJ:ero MeponpH~TH~. 

HMeHHO 3TO JIHQO ,IJ,OJI)I(HO 3aKmoqHTh .n:orosop o npe.n:ocTaBJieHHH eMy 

npasa Ha ny6JIHqHoe HCTIOJIHeHHe npoH3Be,IJ,eHH~ c npasoo6Jia,IJ,aTeJieM HJIH op

raHH3au;He:H: ITO ynpaBJieHHIO npaBaMH Ha KOJIJieKTHBHOH OCHOBe H BbiTIJiaqH

BaTb noJiaraJOmeec~ B03Harpa)I(,IJ,eHHe. 

33. DpH npHMeHeHHH CTaTbH 1272 rK P<D cy.n:aM CJie.n:yeT HCXO.IJ:HTb H3 

TOrO, qTo ycTaHOBJieHHbiH 3TOH CTaTheH npHHQHTI HcqepnaHH~ npaB npHMeH~

eTC~ TOJibKO K OpHrHHaJIY HJIH 3K3eMTIJI~paM npOH3Be.IJ:eHH~, npaBOMepHO BBe
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.n.eHHhiM B rpa)l()l.aHCKHM o6opoT Ha Tepp11TOp1111 PoccHifcKo:H: <l>e.aepaQHM. Pac

rrpocTpaHeHMe KOHTpacpaKTHhiX 3K3eMIIJUipoB rrpo113Be,aeHMM cTaTbe:H: 1272 Ko

,aeKca He OXBaTbiBaeTC~ H B JU060M CJI)'llae o6pa3yeT HapyrueHMe 11CKJII01JI1

TeJibHOrO rrpaBa Ha IIp0113Be)l.eHHe, He3aBHCI1MO OT TOrO, C03)l.aH 3TOT KOHTpa

cpaKTHhiM 3K3eMIIJI~p CaMHM HapyiiiMTeJieM 11JII1 rrp1106peTeH y TpeTbHX JII1Q. 

Hcxo.a~ 113 cTaThl1 1272, a TaK)I(e rro.arryHKTa 4 rryHKTa 2 cTaThl1 1270 

rK P<l>, corrracHo KOTopoMy caMoCTO~TerrhHhiM crroco6oM 11CIIOJih30BaHI1~ 

IIpOH3Be)l.eHH~, COCTaBJI~IOIQHM CaMOCTO~TeJibHOe rrpaBOMOql1e rrpaB006Jia,aa

TeJI~, ~BJI~eTC~ 11MIIOpT Op11ri1HaJia 11JII1 3K3eMIIJI~pOB rrpOI13Be)l.eHH~ B QeJI~X 

pacrrpOCTpaHeHI1~, B HX B3ai1MOCB~311 IIpHHQI1II 11CqeprraHI1~ rrpaB He OXBaTbi

BaeT CJI)'lla11 pacrrpocTpaHeHM~ B PoccMMCKOM <l>e,aepaQMH op11r11Harros 11JII1 3K

3eMrrrr~poB rrpOI13Be)l.eHI1H, BBe)l.eHHhiX B rpa)l()l.aHCKI1M o6opoT Ha Tepp11TOp11H 

11HOCTpaHHOrO rocy.n.apCTBa, HO He BBO)l.I1BIIII1XC~ B rpa)l()l.aHCKI1M o6opOT Ha 

Tepp11TOp1111 PoccMifcKoif <l>e,aepaQI111. 

I1p11 3TOM cy,aaM Ha,aJie)I(MT MMeTh B BM,ay, qTo HI1 rro,arryHKT 4 rryHKTa 2 

CTaThl1 1270, HI1 CTaTb~ 1272 rK P<l> He rrperr~TCTBYIOT HMIIOPTY op11ri1Harra 

11JII1 3K3eMrrrr~poB rrpo113Be,aeHI1~ He .an~ Qerre:H: pacrrpocTpaHeHM~. 

34. I1p11 IIp11MeHeHI111 CTaThl1 1273 rK P<l> cy,aaM crre.ayeT yqi1ThiBaTb: 

BOCIIpOH3Be)l.eHI1e, TO eCTh 113rOTOBJieHI1e O)l.HOrO 3K3eMIIJI~pa IIp0113Be)l.eHI1~ 

MJIM 6oJiee JIM6o ero tiaCTI1 B JII06o:H: MaTepMarrhHOM cpopMe, He ~BJI~eTc~ Hapy

meHHeM 11CKJIIOqi1TeJibHhiX rrpaB Ha IIp0113Be)l.eHI1e TOJihKO B TOM cnyqae, eCJIH 

B MOMeHT 113rOTOBJieHH~ TaKoro 3K3eMIIJI~pa CaMO IIp0113Be)l.eHI1e 11CIIOJih3yeTC~ 

rrpasoMepHo. 

TaK, HapymeHMeM 11CKJIIOqi1TeJihHOro rrpasa Ha rrpoH3Be,aeHMe ~Brr~eTC.SI 

113rOTOBJieHHe O)l.HOrO 3K3eMIIJI~pa IIp0113Be)l.eHI1~ 11JII1 6onee, ocyiQeCTBJieHHOe 

C KOHTpacpaKTHOrO 3K3eMIIJI~pa JII160 IIp11 HerrpaBOMepHOM )l.OBe)l.eHI111 )l.O BCe

o6IQero CBe)l.eHI1~ (B TOM qJ1CJie IIp11 HerrpaBOMepHOM pa3MeiQeHI111 B CeTI1 11H

TepHeT). 

http:Brr~eTC.SI
http:C03)l.aH
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,[(onycKaeTC51 6e3 corJiaCH51 asTopa HJIH HHoro npasoo6Jia,n:aTeJI51 socnpo

H3Be,n:eHHe, ocyrn:ecTBJI51eMOe TOJibKO rpa:>K,n:aHHHOM If TOJibKO B JIJiqHbiX QeJI51X, 

IIO.IJ: KOTOpbiMH IIO CMbiCJiy CTaTbll 1273 Ko,n:eKCa IIOHHMaeTC51 IIOCJie,[l,yiO:W:ee 

HeKOMMepqeCKOe HCIIOJib30BaHHe COOTBeTCTBYIO:W:ero 3K3eMIIJI51pa ,[I,JI51 y,[I,OBJie

TBOpeHH51 C06CTBeHHbiX IIOTpe6HOCTeif HJIH IIOTpe6HOCTeif 06biqHoro Kpyra 

CeMbll 3TOrO rpa:>K,n:aHHHa (KOTOpblll onpe,n:eJI51eTC51 CY,[I,OM C yqeTOM KOHKpeT

HbiX o6cT051TeJibCTB paccMaTpHsaeMoro .n.eJia). 

35. B CHJIY nyHKTa 3 CTaTbll 1274 rK P<t> .n:onycKaiOTC51 6e3 corJiaCH51 aB

Topa HJIH HHOrO o6Jia,n:aTeJI51 HCKJIIOqJITeJibHOrO npaBa Ha OpHrHHaJibHOe npo

ll3Be,[l,eHHe If 6e3 BbiiiJiaTbl eMy B03Harpa:>K,n:eHH51 C03,[1,aHHe IIpOH3Be,[l,eHH51 B 

:>KaHpe JIHTepaTypHoif, MY3biKaJibHOH HJIH HHOH napo,n:HH JIH6o B :>KaHpe KapH

KaTypbi Ha ocHoBe .n.pyroro ( opHrHHaJibHOro) npasoMepHo o6Hapo.n.osaHHoro 

npoH3Be.n.eHH51 H HCIIOJib30BaHHe 3Toif napo,n:HH JIH6o KapHKaTypbi. B CB513H c 

3THM aBTOp OpHrHHaJibHOrO IIpOH3Be,[l,eHH51 He BIIpaBe 3aiipern:aTb HCIIOJib30Ba

HHe CBOero IIpOH3Be,[l,eHH51 yKa3aHHbiM CIIOC060M Ha OCHOBe IIOJIO:>KeHHll qacTH 

qeTBepTOH rK P<t>. B CJiyqae, eCJIH napo,n:H51 HJIH KapHKaTypa IIOpoqaT qeCTb, 

,[I,OCTOHHCTBO HJIH ,n:eJIOBYIO penyTaQHIO aBTOpa OpHrHHaJibHOrO IIpOH3Be,[l,eHH51, 

OH BIIpaBe 3a:W:H:W:aTb HX B IIOp51,[1,Ke, ycTaHOBJieHHOM CTaTbeH 152 Ko,[l,eKCa. 

36. Cy.n.aM cJie,n:yeT yqJITbiBaTb, qTo npaso coBepii1eHH51 B OTHOilleHHH 

nporpaMMbl ,[I,JI51 3BM HJIH 6a3bl ,n:aHHbiX ,n:eifCTBllll, npe.n.ycMOTpeHHbiX CTaTb

eif 1280 rK P<t>, npHHa,n:Jie:>KHT TOJibKO JIHQy, npaBOMepHO BJia,[l,eiOrn:eMy 3K

3eMIIJI51pOM TaKOll nporpaMMbi ,[I,JI51 3BM HJIH 6a3bl ,[l,aHHbiX (IIOJib30BaTeJIIO). 

I1pH 3TOM JIHQO, 3aiiHCaBillee nporpaMMY ,[I,JI51 3BM HJIH 6a3y ,[l,aHHbiX B 

naM51Tb 3BM (no.n;nyHKT 1 nyHKTa 1 CTaTbll 1280 rK P<t>), Kor.n.a OHO IIpaBO

MepHO BJia,[l,eJIO 3K3eMIIJI51pOM TaKOH nporpaMMbl HJIH 6a3bl ,[l,aHHbiX, ,[I,OJI:>KHO 

y,[l,aJIHTb COOTBeTCTBYIO:W:YIO nporpaMMY HJIH 6a3y ll3 IIaM51Tll IIpHHa,[I,Jie:>Karn:eif 

eMy 3BM B CJiyqae npo.n.a:>KH HJIH HHOro OTqy:>K,n:eHH51 3K3eMIIJI51pa nporpaMMbl 

HJIH 6a3bl. 
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Kom·HI nporpaMMhi ,JJ,JUI 3BM HJIH KOIIHH 6a3bi .n:aHHhiX, npe,n:Ha3HaqeHHaH 

)J,JIH apXHBHbiX IJ,eJiell HJilf )J,JIH 3aMeHbl IIpaBOMepHO IIpHo6peTeHHOrO 3K3eMII

JI51pa B cnyqa5J:X, KOr,n:a TaKOll 3K3eMIIJI51p yTepHH, YHlfqTO)J(eH HJIH CTaJI HeiipH

ro,n:eH )J,JIH HCIIOJih30BaHMH, ,n:OJI)J(Ha 6biTh YHHqTo)J(eHa, ecnH BJia,n:eHHe 3K3eMn

JI51pOM 3TOH nporpaMMbl HJIH 6a3bl )J,aHHbiX nepeCTaJIO 6biTb npaBOMepHbiM 

(rro.n:nyHKT 2 nyHKTa 1 CTaThH 1280 Ko,n:eKca). 

37. B CHJIY a63au,a BToporo rryHKTa 1 cTaThH 1284, a63au,a BToporo nyHK

Ta 1 CTaTbH 1319 rK P<l> Ha lfCKJIJOqHTeJibHOe rrpaBO, IIpHHa,n:Jie)J(all(ee He ca

MOMY aBTOpy ( HCIIOJIHHTeJIIO), a ,n:pyroMy JIHIJ,Y, H Ha npaBO HCIIOJib30BaHH51 

IIpOH3Be)J,eHH51 (HCIIOJIHeHHH), IIpHHa)J,Jie)J(all(ee JIHIJ,eH3HaTy, MO)J(eT 6biTb o6

pall(eHO B3biCKaHHe. 

TipH paCCMOTpeHHH CIIOpOB 0 rrpaBOMepHOCTH o6pall(eHH51 B3biCKaHH51 Ha 

rrpaBO HCIIOJib30BaHH51 IIpOH3Be,n:eHH51 (HCIIOJIHeHH51), IIpHHa)J,Jie)J(all(ee JIHIJ,eH

3HaTy, Ha)J,Jie)J(lfT yqHTbiBaTh, qTO IIpH TaKOM o6pall(eHHH B3biCKaHH51 COrJiaCHe 

JIHIJ,eH3Hapa He Tpe6yeTC51. 

ABTOp IIpOH3Be)J,eHM51 ( HCIIOJIHHTeJib) HMeeT JIHIIIb rrpeHMyll(eCTBeHHOe 

rrpaBO IIpHo6peTeHH51 IIpHHa,n:Jie)J(all(ero JIHIJ,eH3HaTy IIpaBa HCIIOJib30BaHH51 

IIpOH3Be)J,eHH51 (HCIIOJIHeHHH) B cnyqae ero rrpo,n:a)J(H C rry6JIJiqHbiX TOprOB B 

u,enHx o6pall(eHHH B3hiCKaHHH (rryHKT 2 CTaThH 1284, rryHKT 2 cTaTbH 1319 Ko

.n:eKca). 

38. TipH IIpHMeHeHHlf CTaTbH 1286 rK P<l> He06XO)J,HMO HCXO)J,HTb 113 CJie

,n:yJOil(ero. 

38.1. CorJiaCHO IIYHKTY 2 CTaTbH 1235 rK P<D JIHIJ,eH3HOHHblll .n:oroBop 

IIO)J,Jie)J(HT rocy,JJ,apCTBeHHOll perHCTpaU,HH B CJiyqaHX, OIIpe,n:eJieHHbiX IIYHK

TOM 2 CTaTbH 1232 Ko,n:eKca. K TaKHM cnyqa5J:M OTHOCHTCH B TOM qJicJie rrpe

)J,OCTaBJieHHe npaBa HCIIOJib30BaHH51 IIO,JJ,Jie)J(all(ero rocy,JJ,apCTBeHHOll perHCT

paU,HH pe3yJibTaTa HHTeJIJieKTYaJibHOll ,n:eHTeJibHOCTH HJIH cpe,n:CTBa HH)J,HBH

.ll:YaJIH3aiJ,HH. IlpH 3TOM B CHJIY nyHKTa 7 CTaTbH 1232 rK P<D 3TO npaBHJIO 

rrpHMeH51eTC51 H K 3aperHCTpHpOBaHHOMY ITO )J(eJiaHHIO pe3yJihTaTy HHTeJIJieKTy
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aJibHOH .n:e~ITeJibHOCTH (B tiaCTHOCTH, K nporpaMMaM .D:JI.H 3BM H 6a3aM .a:aH

HbiX), ecnH Ko.n:eKcoM He ycTaHosneHo HHoe. 

B OTHOIIIeHHH nporpaMM .D:JI.H 3BM H 6a3 .a:aHHbiX HHOe ycTaHOBJieHO 

IIYHKTOM 5 CTaThH 1262 rK P<l>, B COOTBeTCTBHH C KOTOpbiM rocy.n:apCTBeHHOH 

peri1CTpaU:HH IIO.D:Jie)KaT TOJibKO: 1) .lJ:OfOBOpbi 06 OTtiY)K.lJ:eHHH HCKJIIOtiHTeJib

HOfO npasa Ha 3aperHCTpHpOBaHHYIO nporpaMMY .D:JI.H 3BM HJIH 6a3y .a:aHHbiX; 

2) nepeXO.D: HCKJIIOtiHTeJibHOfO npasa Ha TaKyiO nporpaMMY HJIH 6a3y .D:aHHbiX K 

.n:pyrHM JIHQaM 6e3 .n:orosopa. )J,pyr11e .n:orosopbi, B TOM tiHcne JI11QeH3110HHbie 

.n:orosopbi o npe.n:ocTasneHI111 npasa 11CTI011h30BaHI1.H nporpaMMhi .D:JI.H 3BM 111111 

6a3bl .D:aHHhiX, rocy.a:apCTBeHHOH peri1CTpaU:1111 He TIO.D:Jie)KaT. 

38.2. npe.n:ycMOTpeHHbiH TIYHKTOM 3 CTaTbl1 1286 rK P<I> .n:orosop 3aK1110

tiaeTC.H Me)K.n:y npasoo611a.n:aTe11eM, TO ecTh o611a.n:aTeneM 11CK11IOtii1Te11hHoro 

npasa Ha nporpaMMY .lJ:11.H 3BM 111111 6a3y .a:aHHbiX, 11 I1011b30BaTe11eM, TO eCTb 

1111QOM, npaBOMepHO B11a.D:eiOIQ11M 3K3eMTI11.HpOM TaKOH nporpaMMbl 111111 6a3bl 11 

Hatii1HaiOIQ11M TIOJib30BaHI1e COOTBeTCTBYIOIQeH nporpaMMOH HJII1 6a30H. J111QO, 

np11o6peTrnee 3K3eMTI11.Hp nporpaMMhi .D:JI.H 3BM 11n11 6a3hi .n:aHHhiX He .D:11.H ca

MOCTO.HTeJihHoro TI011h30BaHI1.H, a .D:11.H nepenpo.n:a)KI1 ero TpeTheMy 1111ny, He .HB

11.HeTc.H cy6neKTOM OTHOIIIeHI1H, onpe.n:e11eHHbiX Ha3BaHHOH HOpMOH. 

TaKOH 1111U:eH3110HHhiH .n:orosop npe.n:no11araeT npe.n:ocTasneHI1e TI011h30Ba

Te11IO nporpaMMhi .D:JI.H 3BM 11n11 6a3hi .n:aHHhiX rrpasa Ha coseprneHI1e .a:eiicT

BI1H, npe.n:ycMOTpeHHbiX CTaTbeH 1280 rK P<l>, a TaK)Ke Ha COBeprneHI1e 11HbiX 

o6ycJIOB11eHHbiX .lJ:OfOBOpOM .n:eHCTBI1H, CB.H3aHHbiX C 3KCTI11yaTaQ11eH nporpaM

Mbl 111111 6a3hl, H .a:eifCTByeT .D:O npo.a:a)KI1 111111 11HOfO OTtiY)K.lJ:eHI1.H 3K3eMTIJI.Hpa 

nporpaMMhi 11JII1 6a3hi. Ha 3TOT .n:orosop B OTJIHtii1e OT 11HhiX 1111QeH3110HHhiX 

.n:orosopos He pacrrpocTpaH.HIOTC.H npas1111a, ycTaHOB11eHHbie nyHKTaMH 2 - 6 

cTaThH 1235 Ko.n:eKca. 

39. llp11 npHMeHeHI1H I10110)KeHI1H rK P<l> 0 cJiy)Ke6HOM np0113Be.n:eHHH 

cy.n:aM Ha.n:11e)KHT Ytii1ThiBaTh, B tiacTHOCTI1, cne.n:yiOmee. 

. ; ,..· 

http:3K3eMTI11.Hp
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39.1. Bonpoc o TOM, ~BJI.SieTc~ JIM KOHKpeTHoe npoM3Be.n;eHMe cJiy)l(e6HbiM, 

peruaeTC~ MCXO.[(~ M3 TIOJIO)I(eHMM 3aKOHO,[(aTeJibCTBa, .n;eHCTBOBaBruero Ha MO

MeHT C03,[(aHM~ TaKOrO npOM3Be.[(eHM~. 

B oTJIMqMe oT cTaThM 14 3aKoHa o6 asTopcKoM npase, .n;eifcTsosasrnero 

.[(0 01.01.2008, OTHOCMBIIIeif K CJiy)l(e6HbiM rrpOM3Be.[(eHM~, C03.[(aHHbie B IIO

p~.[(Ke BbiiiOJIHeHM~ CJiy)l(e6HbiX o6~3aHHOCTeif MJIM CJiy)l(e6Horo 3a)J,aHM~ pa6o

TO.[(aTeJI~, B CTaThe 1295 rK P<f> ITO)], CJiy)l(e6HbiM npOM3Be.[(eH.H:eM TIOHMMaeTC~ 

IIpOI13Be,[(eHI1e HayKM, JIMTepaTypbi l1JII1 I1CKYCCTBa, C03.[(aHHOe B npe.n:errax yc

TaHOBJieHHbiX .n.rr~ pa6oTHMKa (asTopa) Tpy.n;oBhiX o6~3aHHOCTeif. 

)J,rr~ onpe.n;erreHM~ Toro, ~Brr~eTc~ JIM C03.[(aHHoe pa6oTHMKOM rrocrre 

31.12.2007 no KOHKpeTHoMy 3a)J,aHJno pa6oTo.n;aTerr~ rrpoM3se.n:eHMe crry)l(e6

HhiM, He06XO.[(I1MO I1CCJie,ll.OBaTb BOIIpOC 0 TOM, BXO.[(MJIO JIM :no 3a,[(aHMe B rrpe

.n:eJibl Tpy.n:oBbiX o6~3aHHOCTeif pa6oTHMKa. EcrrM TaKoe 3a.n;aHMe pa6oTo.n;aTerr~ 

B ero TPY.ll.OBbie o6~3aHHOCTM He sxo.n;Mrro, TO co3.n:aHHoe rrpoM3Be.n:eHMe He 

MO)I(eT paCCMaTp.H:BaTbC~ KaK CJiy)l(e6Hoe - MCKJIIOq.H:TeJibHOe rrpaBO Ha Hero 

IIp.H:Ha,[(Jie)J(MT pa60THMKy, ero MCIIOJib30BaHMe pa60TO,L(aTeJieM B03MO)I(H0 

JIMIIIb Ha OCHOBaHMM OT,[(eJibHOrO corrrarueHM~ C pa60THMKOM M rrpM YCJIOBMM 

BbiiiJiaTbl eMy B03Harpa)l(,[(eHM~. 

39.2. B OTJII1ql1e OT .n;eH:cTsosasrnero .n;o 01.01.2008 3aKoHo.n;aTeJibCTBa 

IIYHKT 2 CTaTbM 1295 rK P<f> npe.n;ycMaTp.H:BaeT, qTo OT pa60TO.[(aTeJI~, KOTOpo

My IIpi1Ha,[(Jie)I(MT MCKJIIOq.H:TeJibHOe npaBO Ha CJiy)J(e6Hoe IIpOM3Be,[(~HMe, 3TO 

MCKJIIQq.H:TeJibHOe npaBO nepeXO.[(MT K pa60THMKY (aBTopy), eCJIM B TeqeH.H:e 

Tpex JieT CO )J,H~, KOr,[(a 3TO IIpOI13Be.[(eHMe 6biJIO npe.[(OCTaBJieHO pa60THMKOM B 

pacnop~)l(eHMe pa60TO.[(aTeJI~, IIOCJie.[(HMM He HaqHeT MCTIOJib30BaHMe IIpOM3Be

.n:eHM~ (Haiip.H:Mep, BOCIIpOM3Be,[(eHMe, pacnpOCTpaHeH.H:e, ny6rrl1qHbiM IIOKa3, 

coo6meHMe B 3qmp HJIM no Ka6emo, ocymecTBJI~eMbie KaK caMHM pa6oTo.n;aTe

rreM, TaK If Ha OCHOBaHMI1 JII1IJ,eH3MOHHOrO ,L(OrOBOpa TpeThl1M JIMIJ,OM), He nepe

,[(aCT MCKJIIOq.H:TeJibHOe npaBO Ha IIpOM3Be.[(eH.H:e .n;pyroMy JIMIJ,y (Ha OCHOBaHMI1 

.n;orosopa o6 oTqy)l(.n;eHMM MCKmoqMTerrbHoro npasa) MJIM He coo6mMT asTopy o 
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COXpaHeHI111 IIp0113Be,z:J;eHI15I B TaifHe (Haiip11Mep, B CJiyqae C03,ll;aH115I HayqHOH 

pa3pa6oTKI1, co,n;ep)l(aHI1e KOTopoH: npe,n;nonaraeT ee oxpaHy B KaqecTBe ceKpe

Ta IIp0113BO,ll;CTBa). 

B OTHOIIIeHI111 CJiy)l(e6HbiX IIp0113Be,z:J;eHI1H, C03,z:J;aHHbiX ,ll;O 01.01.2008, IIO 

KOTOpbiM pa60TO,ll;aTeJib He COBepiiiMJI ,ll;O :noif ,n;aTbl Hl1 O,ll;HO 113 Ha3BaHHhiX 

,n;eHCTBI1H, TpexJieTHI1H cpoK Haqi1HaeT Teqb C 01.01.2008. 

Ecn11 B ycTaHOBJieHHhiH TpexneTHI1H cpoK pa6oTo,n;aTeJih cosepiiiHT o,n;Ho 

H3 Ha3BaHHhiX ,z:J;eHCTBHH, pa60THMK ( aBTOp) MMeeT npaBO Ha IIOJiyqeHMe B03Ha

rpa)l(,z:J;eHH5I, pa3Mepb1, ycJIOBH5I H IIOp5I,ll;OK BhiiiJiaThl KOTOpOrO OIIpe,n;eJI5IJOTC5I 

,n;orosopoM Me)l(,n;y pa6oTo,n;aTeJieM 11 pa6oTHMKOM, a B cnyqae cnopa - cy,n;oM. 

f1pH 3TOM cy,n;aM He06XO,ll;I1MO MMeTb B BM,n;y: YCJIOBH5I, OTHOC5IIIJ,HeC5I K TaKOMY 

B03Harpa)l(,z:J;eHMJO, MOryT 6biTh IIpe,n;ycMOTpeHbl KaK B Tpy,n;OBOM ,ll;OrOBOpe, TaK 

H B 11HhiX ,ll;OIIOJIHMTeJihHhiX COrJiaiiieHM5IX, 3aKJIJOqaeMhiX Me)l(,n;y pa60THHKOM 

11 pa6oTo,n;aTeJieM. Bo scex cnyqa5Ix B03Harpa)l(,n;eHHe BhiiiJiaqHsaeTc5I pa6oTo

,n;aTeJieM, ,z:J;a)l(e eCJII1 MCIIOJih30BaHMe IIpOM3Be,z:J;eHH5I OCyiiJ,eCTBJI5IeTC5I TpeThMM 

JIMU:OM IIO JIHU:eH3MOHHOMY ,ll;OrOBOpy MJIM MCKJIJOqi1TeJibHOe npaBO Ha IIpOM3

Be,z:J;eHHe nepeiiiJIO K HOBOMY npasoo6na,n;aTeJIJO. 

39.3. EcnM HCKJIJOqMTeJihHoe npaso Ha cJiy)l(e6Hoe npoM3Be,n;eHHe npH

Ha,n;Jie)I(I1T pa60THMKY ( aBTOpy) l13HaqaJihHO IIO ,ll;OrOBOpy C pa60TO,ll;aTeJieM HJIH 

Ha OCHOBaHMH a63aU:a BTOporo IIYHKTa 2 CTaTbM 1295 rK P<l>, pa60TO,ll;aTeJih 

11MeeT npaBO MCIIOJib30BaTh TaKOe IIpOI13Be,z:J;eHMe CIIOC06aMM, o6ycJIOBJieHHhi

MM u:enhJO cJiy)l(e6Horo 3a,n;aHM5I, 11 B npe,n;enax, BbiTeKaJOIIJ,HX 113 3a,n;aHH5I, a 

TaK)I(e o6Hapo,n;osaTh TaKoe npoH3Be,n;eHHe, ecJIH MHoe He onpe,n;eneHo ,n;oroso

poM Me)l(,ll;y HHM H pa60THMKOM. Pa60THI1K IIpH 3TOM BIIpaBe IIO CBOeMy YCMOT

peHMJO MCIIOJib30BaTb CJiy)l(e6Hoe IIpOI13Be,z:J;eHHe CIIOC06aMH, He o6ycJIOBJieH

HhiMM u:enhJO cJiy)l(e6Horo 3a,n;aHM5I, a TaK)I(e cnoco6aMM, XOT5I M o6ycnosneH

HhiMM u:enhJO 3a,n;aHM5I, HO 3a npe,n;enaMM 3Toro 3a,n;aHI15I. 

40. f1p11 peiiieHHH BOIIpoca 0 IIpMHa,z:J;Jie)I(HOCTM MCKJIJOqMTeJibHOrO IIpaBa 

Ha nporpaMMY ,ll;JI5I 3BM MJIM 6a3y ,n;aHHhiX, C03,z:J;aHHYJO IIO rocy,n;apCTBeHHOMY 



33 


HITH MYHHI(HTia.TibHOMY KOHTpaKTY .LJ:ITji rocy.n:apCTBeHHbiX HITH MYHHI(HTia.TibHbiX 

HY)I(.LJ:, cy.n:aM cne.n:yeT pyKoBO.LJ:CTBOBaTbCj{ nono)l(eHHj{MH cTaTbH 1298, a He 

CTaTbH 1296 rK P<l>. 

41. B COOTBeTCTBHH c no.n:nyHKTOM 2 nyHKTa 2 CTaTbH 1299 rK P<l> B OT

HOIIIeHHH npOH3Be.LJ:eHHj{ He .LJ:OTIYCKaiOTCj{ H3rOTOBITeHHe, pacnpOCTpaHeHHe, 

C.LJ:aqa B npoKaT, npe.LJ:OCTaBITeHHe BO BpeMeHHOe 6e3B03Me3.LJ:HOe TIOITb30BaHHe, 

HMIIOpT, peKITaMa ITI06oif TeXHOITOrHH, ITI060rO TeXHHqeCKOrO ycTpOHCTBa HITH 

MX KOMTIOHeHTOB, MCTIOITb30BaHMe TaKMX TeXHJ1qeCKMX cpe.LJ:CTB B I.J,eiTj{X nony

qeHMj{ npH6biiTM ITH60 OKa3aHHe COOTBeTCTBYIOII.lMX ycnyr, eCITM B pe3yiTbTaTe 

TaKHX .LJ:eMCTBHH CTaHOBHTCji HeB03MO)I(HbiM MCTIOITb30BaHHe TeXHHqecKHX 

cpe.LJ:CTB 3all.lHTbl aBTOpCKHX npaB ITH60 3TH TeXHMqecKHe cpe.LJ:CTBa He CMOryT 

o6ecneqHTb Ha.n:ne)l(all.lyiO 3all.lHTY 3THX npaB (TO eCTb yKa3aHHbie TeXHOITOrHH 

HCTIOITb3YIOTCj{ .LJ:ITji o6xo.n:a TeXHHqeCKHX cpe.LJ:CTB 3all.lHTbi). 

IJo.n: TaKOH 3anpeT TIO.LJ:Tia.LJ:aiOT TeXHOITOrHM, TeXHMqeCKHe ycrpOHCTBa MITH 

HX KOMTIOHeHTbl, KOTOpbie peKnaMHpOBaJIHCb, npe.n:naraJIHCb K npo.n:a)l(e H npo

.n:aBaJIHCb HMeHHO B KaqeCTBe cpe.LJ:CTB o6xo.n:a TeXHHqecKHX cpe.LJ:CTB 3all.lHTbl. 

B TO )l(e BpeMj{ .n:aHHbiH 3anpeT He oxBaTbiBaeT cnyqau, Kor.n:a TexHonorHH, 

TeXHMqeCKHe ycTpOHCTBa HITM HX KOMTIOHeHTbl H3HaqaJibHO pa3pa6aTbiBaJIHCb, 

H3rOTOBITj{ITMCb H pacnpOCTpaHj{ITHCb B I.J,eiTj{X, He CBj{3aHHbiX C OCyll.leCTBITeHH

eM HITH o6ecneqeHHeM o6xo.n:a TeXHHqecKHX cpe.LJ:CTB 3all.lMTbl (npH 3TOM cy.n:y 

He06XO.LJ:HMO ycTaHOBHTb, B03MO)I(H0 ITH KOMMepqeCKOe HCTIOITb30BaHMe TaKMX 

TeXHOITOrHH, TeXHHqecKMX ycTpOHCTB HITH HX KOMIIOHeHTOB B KaKMX-ITH60 

HHbiX I.J,eiTj{X, OTITJ1qHbiX OT o6xo.n:a TeXHHqeCKHX cpe.LJ:CTB 3all.lHTbi). 

42. IJpH paCCMOTpeHHH CY.LJ:OM .n:ena 0 3all.lMTe aBTOpCKHX npaB Ha.n:ne)I(HT 

HCXO.LJ:HTb 113 TOrO, qTO TIOKa He .LJ:OKa3aHO HHOe, aBTOpOM I1pOH3Be.LJ:eHMj{ ( o6na

.n:aTeneM HCKmoquTenbHoro npaBa Ha npoH3Be,[J,eHHe) cqHTaeTCj{ ITHI.J,o, YKa3aH

Hoe B KaqecTBe TaKoBoro Ha 3K3eMnnj{pe npoH3Be.n:eHJ1ji. Heo6xo.n:HMOCTb Hc

cne.n:oBaHMj{ HHbiX .LJ:OKa3aTeiTbCTB MO)I(eT B03HHKHYTb B cnyqae, eCITH aBTOpCTBO 

nHI.J,a Ha npoH3Be.n:eHMe ocnapHBaeTCj{. 

http:HY)I(.LJ
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43. Tip11MemlSI nOJIO)I(eHI1}l CTaTeH 1299- 1301, 1309- 1311, 1515 11 1537 

rK P<l> 0 B3biCKaHI111 KOMneHCai.J,I111, cy,n;bi )];OJI)I(Hbl yqi1TbiBaTb cne.n;ymrn:ee. 

43.1. Tpe6oBaHI1e 0 B3biCKaHI111 KOMneHCai.J,I111 HOCI1T 11MyiiJ.eCTBeHHbiH 

xapaKTep. HeCMOTp}l Ha TO qTo pa3Mep no,n;ne:>I<aiiJ.eH B3biCKaHI110 KOMneHCai.J,I111 

onpe,n;eJI}leTC}l no YCMOTpeHI110 cy,n;a ( a63ai.J, BTOpOH CTaTbl1 1301, a63ai.J, BTOpOH 

cTaTbl1 1311, no.n;nyHKT 1 nyHKTa 4 CTaTbl1 1515, no.n;nyHKT 1 nyHKTa 2 cTa

Tbl1 1537 rK P<l>), B 11CKOBOM 3a}lBJieHI111 .n;omKHa 6biTb YKa3aHa I.J,eHa 11CKa B 

TBep.n;oii cyMMe. I1cxo.n;}l 113 pa3Mepa 3a}lBJieHHoro Tpe6osaHI1}l onpe.nen}leTC}l 

no.nne)l(aiiJ.a}l ynnaTe rocy.napcTBeHHa}l noUIIII1Ha. 

Ecn11 11CTI.J,OM He YKa3aHa I.J,eHa 11CKa (pa3Mep Tpe6yeMOH KOMneHcai.J,1111), 

cy,n; BbiHOCI1T onpe,n;eneHI1e 06 OCTaBJieHI111 COOTBeTCTBYIOIIJ.ero 11CKOBOrO 3a}lB

neHH}l 6e3 )];BI1)1(eHH}l (cTaTb}l 136 rnK P<l>, CTaTb}l 128 ATIK P<l>). 

43.2. KoMneHcai.J,I1}l no.nne)I(I1T B3biCKaHI1IO np11 .IJ.OKa3aHHOCTI1 <jJaKTa Ha

pyrneHI1}l, np11 3TOM npasoo6na.n;aTeJib He o6}13aH ,n;oKa3biBaTb pa3Mep noHe

ceHHbiX y6biTKOB. 

43.3. PaccMaTp11Ba}l ,n;ena 0 B3biCKaHI111 KOMneHCai.I,1111 B pa3Mepe OT ,IJ.eC}lTI1 

TbiC}lq )];0 n}lTI1 MI1JIJ1110HOB py6neH, cy,n; onpe,n;eJI}leT cyMMY KOMneHCai.J,I111 B 

YKa3aHHbiX 3aKOHOM npe,n;eJiaX no CBOeMy YCMOTpeHI110, HO He Bbiiiie 3a}lBJieH

HOrO 11CTI.I,OM Tpe6oBaHI1}l. Tip11 3TOM cy,n; He J111IIIeH npaBa B3biCKaTb CYMMY 

KOMneHCai.I,1111 B MeHbUieM pa3Mepe no cpaBHeHI110 C 3a}lBJieHHbiM Tpe6oBaHI1

eM, HO He Hl1)1(e HI13IIIero npe,n;ena, ycTaHOBJieHHOrO a63ai.J,eM BTOpbiM CTa

Tbl1 13 01, a63ai.J,eM BTOpbiM CTaTbl1 1311, no,n;nyHKTOM 1 nyHKTa 4 CTaTbl1 1515 

11J111 no.n;nyHKTOM 1 nyHKTa 2 CTaTbl1 153 7 rK P<l>. 

Pa3Mep no.n;ne)l(aiiJ.eH B3hiCKaHI1IO KOMneHcai.J,I111 .n;on)l(eH 6biTh cy,n;oM 

060CHOBaH. Tip11 onpe,n;eJieHI111 pa3Mepa KOMneHCai.J,I111 cy,IJ., yqi1TbiBa}l, B qacT

HOCTI1, xapaKTep ,IJ.onyrn:eHHOrO HapyrneHI1}l, CpOK He3aKOHHOrO 11CnOJib30BaHI1}l 

pe3yJibTaTa 11HTeJIJieKTYaJihHOH ,IJ.e}lTeJibHOCTI1, CTeneHb BI1Hbl Hapyiiii1TeJI}l, Ha

JII1ql1e paHee COBeprneHHbiX JII1I.I,OM HapyrneHI1H 11CKJIIOqi1TeJibHOrO npaBa ,n;aH

HOrO npasoo6na,n;aTeJI}l, sepo}lTHbie y6hiTKI1 npasoo6na,n;aTeJI}l, np11HI1MaeT 

http:no.n;ne)l(aiiJ.eH
http:no,n;ne:>I<aiiJ.eH
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perneHHe, HCXO.Z:VI H3 npHHQHnOB pa3yMHOCTH H cnpaBe.IJ;JIHBOCTH, a TaK)I(e co

pa3MepHOCTH KOMIIeHCaQHH nOCJie.IJ;CTBH.HM HapyrneHH.H. 

43.4. EcnH npaBoo6na.n;aTeJieM 3a.HBJieHo Tpe6oBaHHe o BhinJiaTe KOMneH

caQHH B .IJ;ByKpaTHOM pa3Mepe CTOHMOCTH npaBa HCnOJib30BaHH.H npOH3Be.n;e

HH.H, 06'beKTa CMe)I(HbiX npaB HJIH TOBapHOfO 3HaKa, onpe.n,eJI.HeMOM HCXO)J;.H H3 

QeHbl, KOTOpa.H npH cpaBHHMbiX 06CTO.HTeJibCTBaX 06bJ1IHO B3HMaeTC.H 3a npa

BOMepHOe HX HCnOJib30BaHHe, TO npH onpe.n;eJieHHH pa3Mepa KOMneHCaQHH 3a 

ocHoBy cne.n;yeT npHHHMaTh B03Harpa)l(.n;eHHe, o6ycnoBJieHHoe JIHQeH3HOHHbiM 

.lJ,OfOBOpOM, npe.n;ycMaTpHBaiOllJ,HM npOCTYIO ( HeHCKJIJOqHTeJibHYIO) JIHQeH3HIO, 

Ha MOMeHT COBeprueHH.H HapyrneHH.H. 

43.5. EcJIH Ha OCHOBaHHH CTaTbH 1514 rK P<l> npaBOBa.H oxpaHa TOBapHO

ro 3HaKa y)l(e rrpeKpalli,eHa, Tpe6oBaHHe 0 B03Melli,eHHH y6hiTKOB HJIH BbiiiJiaTe 

KOMITeHCaQHH MO)I(eT 6biTb 3a.HBJieHO JIHQOM, .HBJI.HBIIIHMC.H npaB006Jia.n;aTeJieM 

Ha MOMeHT COBepiiieHH5I rrpaBOHapyrueHH5I. 

IlpH npe.D;OCTaBJieHHH TpeTbeMy JIHQY npaBa HCI10Jib30BaHH.H rrpOH3Be.n;e

HM.H (ToBapHoro 3HaKa) no JIMQeH3HOHHOMY .n;oroBopy MJIM npM rrepe.n;aqe 

TpeTheMy JIHU:Y HCKJIJOqMTeJihHoro rrpaBa no .n;oroBopy o6 oTqy)l(.n;eHHH :noro 

npaBa rrpaBO Tpe6oBaHH.H B03Melli,eHH5I y6biTKOB, npHqMHeHHbiX )J;OITyllJ,eHHbiM 

.n,o 3aKJIJOqeHM.H YKa3aHHoro .n,oroBopa HapyrneHHeM, HJIH BhiiiJiaTbi KoMneHca

QHH 3a TaKoe HapyrneHHe He rrepexo.n,HT K HOBOMY npaBoo6na.n;aTeJIIO. CooT

BeTCTByiOmee Tpe6oBaHHe MO)I(eT 6biTb 3a.HBJieHO JIHQOM, KOTOpOe 5IBJI.HJIOCb 

npaBoo6na.n;aTeJieM Ha MOMeHT coBeprneHH.H HapyrneHH.H. 

BMecTe c TeM npaBo Tpe6oBaHH.H B03Melli,eHH.H y6niTKOB HJIH BbiiiJiaThi 

KOMIIeHcaQHH MO)I(eT 6hiTb nepe.n;aHo no cornarneHHIO o6 ycTynKe npaBa (Tpe-

6oBaHH.H). 

44. B CTaTbe 1302 rK P<l> rrpe.n;ycMOTpeHbl o6ecneqHTeJibHbie Mepbl, KO

TOpbie MOryT 6biTb rrpHH.HTbl npH paCCMOTpeHHH .IJ;eJI 0 HapyrneHHH aBTOpCKHX 

npaB. Cy.n;aM cne.n;yeT yqHTbiBaTb, qTo co.n;ep)l(alli,HMC.H B 3TOii cTaTbe nepeqeHb 

He .HBJI.HeTCH HcqepnbiBaiOllJ,HM. HanpHMep, B03MO)I(HO npHMeHeHHe o6ecneqH

http:nOCJie.IJ;CTBH.HM
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TeJibHbiX Mep B BH,lJ;e 3anpeTa JIHU:Y Ha ony6JIHKOBaHHe npOH3Be,lJ;eHH1£ HJIH Ha 

ero pacnpocTpaHeHHe .n;o pa3perneHHH cnopa o6 aBTopcTBe :noro npOH3Be.n;e

HIUI. 

Jlop51,l1;0K npHHHTH51 o6ecneqHTeJibHbiX Mep onpe.n;emleTC51 COOTBeTCTBYJO

ll]JfM npou.eccyaJibHbiM 3aKOHO,l1;aTeJibCTBOM. 

llpaBa, CMemHhle C aBTOpCKHMH 

45. IlpH 3aKJIJOqeHHH C HCTIOJIHHTeJieM .n;orOBOpa 0 C03,lJ;aHHH ay.n;HOBH3Y

aiibHOrO npOH3Be.n;eHH1£ COrJiaCHe HCTIOJIHHTeJIH Ha HCTIOJib30BaHHe HCTIOJIHeHHH 

B cocTaBe ay.n;HOBH3YaJibHoro npoH3Be.n;eHH51 npe.n;nonaraeTc51. CornacHe Hc

nonHHTeJI51 Ha OT,lJ;eJibHOe HCTIOJib30BaHHe 3ByKa HJIH H306pa)KeHH51, 3acpHKCI1

poBaHHbiX B ay,l1;HOBH3YaJibHOM npOH3Be.n;eHHH, ,l1;0JI)KH0 6nJTb np5IMO Bbipa)KeHO 

B .n;oroBope (nyHKT 4 CTaTbH 1317 rK P<l>). 

Cy.n;aM Ha.n;Jie)KHT HMeTh B BH.n;y: ::na HOpMa OTHOCHTCH He K npaBHJiaM, yc

TaHOBJieHHbiM 3aKOHOM ,l1;JI51 .n;oroBopa ( CTaTb51 422 rK P<l>), a K nop5I.IJ:KY 3aKOH

HOro HCTIOJib30BaHH51 3ByKa HJIH H306pa)KeHH51. CJie,lJ;OBaTeJihHO, OT,lJ;eJibHOe HC

TIOJib30BaHHe 3ByKa HJIH H306pa)KeHH51 npH OTCYTCTBHH npHMOrO YKa3aHH51 Ha 

npe.n;ocTaBneHHe TaKoro npaBa B .n;oroBope 5IBJI5IeTc51 HapyrneHHeM HCKJIJOqH

TennHoro npaBa HCTIOJib30BaHH51 HCTIOJIHeHH51 H B TOM cnyqae, eCJIH COOTBeTCT

BYJOlli,Hll .n;oroBop 6hiJI 3aKJIJOqeH .n;o MOMeHTa, Kor.n;a ::no Tpe6oBaHHe 6nmo yc

TaHosneHo 3aKOHO,lJ;aTeJieM CHaqana B 3aKOHe 06 aBTOpCKOM npaBe, a TIOTOM B 

Ko.n;eKce. 

46. IlpaBo H3rOTOBHTeJI51 6a3bi .n;aHHhiX (naparpacp 5 rnaBbi 71 fK P<l>) ox

paH5IeTC51 TOJihKO B OTHOllieHHH 6a3bl .n;aHHbiX, C03,lJ;aHHOll HJIH 06HapO,l1;0BaH

HOll nocne 31.12.2007. 

JlpaBO ny6JIHKaTopa Ha npOH3Be,lJ;eHHe HayKH, JIHTepaTypni HJIH HCKYCCTBa 

(naparpa<P 6 rnaBbi 71 Ko.n;eKca) oxpaHHeTc51 TOIIhKO B OTHorneHHH npoH3Be.n;e

HH51, npaBoMepHo o6Hapo.n;osaHHoro ny6nHKaTopoM nocne 31.12.2007. 
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llaTeHTnoe npaoo 

47. BblSIBJieHwe B paMKax 3KcrrepTH3bi 3aHBKH Ha H3o6peTeHwe, rrone3HYJO 

MO,D,eJib HJIH IIpOMbiiiiJieHHbiH o6pa3eiJ, HeB03MO)l(HOCTH IIaTeHTyeMOrO CIIOC06a 

HJIH peiiieHHH 6biTb o6oeKTOM rraTeHTHbiX IIpaB B CHJIY IIYHKTa 4 CTaTbH 1349 

rK P<l> (B "lJaCTHOCTH, BbiHBJieHHe Toro, "lJTO rraTeHTyeMoe peiiieHHe rrpOTHBope

"lJHT o6IIJ,eCTBeHHbiM HHTepecaM, IIpHHIJ,HIIaM ryMaHHOCTH H MOpanH) CJIY)J(HT 

CaMOCT05ITeJibHbiM OCHOBaHHeM ,ll,JISI OTKa3a B Bhi,D,a"l!e rraTeHTa. 

48. KaK rrpe.n.ycMOTpeHO IIO.D.IIYHKTOM 2 rryHKTa 1 CTaTbH 1406 rK P<l>, 

crropbi o6 ycTaHoBneHHH rraTeHToo6na.n.aTeJIH ( o rrpH3HaHHH rrpaBa rraTeHToo6

na.n.aTen»), TO eCTb CIIOpbl 0 TOM, KOMY IIpHHa,D,Jie)J(HT HCKJIJO"lJHTeJibHOe rrpaBO 

Ha H306peTeHHe, IIOJie3HYJO MO,D,eJib HJIH rrpOMbiiiiJieHHhiH o6pa3eiJ,, paccMaT

pHBaJOTCH cy,D,OM. 

I1pH paCCMOTpeHHH TaKHX CIIOpOB He06XO,ll,HMO IIpHHHMaTb BO BHHMaHHe, 

"lJTO cornaCHO CTaTbe 1353 rK P<l> HCKJIIO"lJHTeJibHOe rrpaBO Ha H306peTeHHe, 

IIOJie3HYIO MO,D,eJib HJIH IIpOMbiiiiJieHHbiH o6pa3eiJ, IIpH3HaeTCH H oxpaHHeTCH 

rrpH YCJIOBHH rocy.n.apCTBeHHOH perHCTpali,HH COOTBeTCTBYIOIIJ,ero H306peTe

HHH, IIOJie3HOH MO,D,eJIH HJIH rrpOMbiiiiJieHHOrO o6pa3IJ,a, Ha OCHOBaHHH KOTOpOH 

PocrraTeHT Bbi)J,aeT rraTeHT Ha H306peTeHHe, IIOJie3HYIO MO,D,eJib HJIH IIpOMbiiii

JieHHbiH o6pa3eiJ,. I1pH 3TOM HCXO,ll,H 113 rryHKTa 1 CTaTbH 1354 Ko,D,eKca HMeHHO 

rraTeHT y,D,OCTOBepHeT HCKJIIO"lJHTeJibHOe rrpaBO Ha H306peTeHHe, IIOJie3HYIO MO

,D,eJib HJIH IIpOMbiiiiJieHHbiH o6pa3eiJ,. 

C yqeTOM 3TOrO cy)J,aMH paCCMaTpHBaiOTCH CIIOpbl 06 ycTaHOBJieHHH rra

TeHT006Jia)J,aTeJIH TOJibKO B OTHOIIIeHHH 3aperHCTpHpOBaHHOrO H306peTeHHH, 

IIOJie3HOH MO,D,eJIH HJIH rrpOMbiiiiJieHHOrO o6pa3IJ,a ( TOJibKO IIOCJie Bbi,D,aqw rra

TeHTa). PeiiieHHe cy.n.a IIO TaKOMY cnopy SIBJISieTCSI OCHOBaHHeM ,D,JIH BHeCeHHH 

PocrraTeHTOM COOTBeTCTBYIOIIJ,HX H3MeHeHHH B rocy.n.apCTBeHHbiH peeCTP H30

6peTeHHH PoccHHCKOH <l>e.n.epau.ww, focy.n.apcTBeHHbiH peecTp rrone3HbiX MO

http:l>e.n.epau.ww
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,n:eneii PoccHHCKOH <De,n:epa:U:Hll HJIH rocy,n:apCTBeHHbiH peecTp npOMbiiiiJieH

HbiX o6p33:U:OB PoccHiicKoii <De,n:epa:U:HH H Bhi,n:aqH Hosoro naTeHTa. 

49. B CHJIY a63a:u:es TpeToero H qeTsepToro nyHKTa 3 cTaThH 3 IlaTeHTHO

ro 3aKoHa PoccHiicKo:ii <De,n:epaiJ.HH (,n:eiicTsosasmero ,n:o 01.0 1.2008) naTeHT 

Ha TIOJie3HYIO MO,[(eJih ,n:eifCTBOBaJI ,[(0 HCTeqeHH51 1151Tll JieT C ,n:aThl no,n:aqll 3a51B

Kll B PocnaTeHT, rrpH 3TOM cpoK ,n:eiicTBHH rraTeHTa Mor 6oiTh npo,n:neH, HO He 

6onee qeM Ha TPH ro,n:a; rraTeHT Ha rrpoMhiiiiJieHHhiH o6pa1e:u: ,n:eiicTBosan ,n:o 

HcTeqeHHH ,n:ecHTH neT c ,n:aThi rro,n:aqH 3aHBKH B PocnaTeHT, npH 3TOM cpoK 

,n:eiicTBHH naTeHTa Mor 6oiTh rrpo,n:neH, HO He 6onee qeM Ha TIHTh neT. 

C 01.01.2008 CpOKH ,n:eHCTBH51 HCKJIIOq:HTeJibHbiX rrpaB Ha ITOJie3HyiO MO

,[(eJib ll rrpOMblillJieHHbiH o6pa3e:U: ycTaHOBJieHbl CTaTbeH 1363 rK P<D: ,[(J151 110

Jie3HbiX MO,[(eJie:if - ,n:eCHTb JieT ( C B03MO)J{HOCTbiO npo,n:JieHH51 He 6onee qeM Ha 

TPH ro,n:a), ,n:JIH npoMhiiDJieHHhiX o6pa3IJ,OB - ITHTHa,n::u:aTh neT ( c B03MO)J{HOCThiO 

rrpo,n:neHHH He 6onee qeM Ha ,n:ecHTh neT). 

IlpH peiiieHHH sorrpoca o cpoKe ,n:eiicTBHH HCKJIJOqHTeJihHoro npasa Ha 

ITOJie3HYIO MO,[(eJih ll rrpoMhiiiiJieHHbiH o6p33e:Q cy,n:aM, HCX0,[(51 113 TIOJIO)I(eHHH 

a63a:u:a TpeToero cTaThH 5 Bso,n:Horo 3aKoHa, cne,n:yeT HMeTh B sn,n:y: ecnH cpoK 

,n:eHCTBI151 rraTeHTa (B TOM q:HcJie C yqeTOM rrpo,n:JieHHH, eCJill OH npo,n:JieBaJICH), 

ycTaHOBJieHHhiH cTaToeif 3 IlaTeHTHoro 3aKoHa PoccniicKoii <De,n:epaiJ,HH, He 

HCTeK Ha 01.01.2008, OH ITO,[(Jie)J{llT HCqHCJieHHIO B COOTBeTCTBHll C TIYHKTOM 1 

CTaTbH 1363 rK P<D. IlpH 3TOM cpoK, HCqllCJIHeMbiH Ha OCHOBaHHll TIYHKTa 1 

cTaTbH 1363 Ko,n:eKca, MO)J{eT 6oiTh rrpo,n:neH B nopH,n:Ke, rrpe,n:ycMOTpeHHOM 

TIYHKTOM 3 3TOH CTaThll, He3aBHCHMO OT TOrO, rrpo,n:JieBaJIC51 Jill paHee CpOK, HC

qllCJ151BIIIHHC51 Ha OCHOBaHHll CTaThH 3 IlaTeHTHOrO 3aKOHa POCCHHCKOH <Jle,n:e

pa:QHH. 

50. B COOTBeTCTBllll co CTaTb51Mll 1232, 1369, 1490 rK P<D ,n:orosop o6 

oTqy)l(,n:eHHH naTeHTa, JIH:U:eH3HOHHhiH ,n:orosop H ,n:pyrHe ,n:orosopoi, nocpe,n:cT

BOM KOTOpbiX ocymecTBJI51eTC51 pacrropH)I(eHHe HCKJIJOqHTeJihHbiM npaBOM Ha 

11306peTeHHe, TIOJie3HYIO MO,[(eJih HJIH rrpOMbiiiiJieHHhiH o6p33e:U:, a TaK)I(e ,[(OrO

http:De,n:epaiJ.HH
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BOp 06 OTl:IY)I(,ll;eHHH HCKJIJOqJ1TeJibHOfO npaBa Ha TOBapHbiH 3HaK, JIHU:eH3HOH

HbiH )J;OfOBOp H ,n;pyrHe ,ll;OfOBOpbi, nocpe,ll;CTBOM KOTOpbiX ocy:rn;eCTBmieTCH 

pacnop.H)I(eHHe HCKJIJOqJfTeJibHbiM npaBOM Ha TOBapHbiH 3HaK, nO)J;Jie)l(aT rocy

,n;apCTBeHHOH perHcTpaU.HH B PocnaTeHTe 11 6e3 YKa3aHHOH perHcTpaU.HH cqH

TaiOTC.H He)l;eHCTBHTeJibHbiMH. 

CorJiarneHH.H o6 H3MeHeHHH ycnoBHH TaKHX .n;oroBopos, B TOM qH.cne B 

OTHOIIIeHHH pa3Mepa npe,n;yCMOTpeHHbiX ,ll;OfOBOpOM nJiaTe)l(eH, .HBJI.HIOTC.H HX 

HeoTbeMJieMoif qacThJO, Ha ,n;aHHhie cornarneHH.H pacnpocTpaH.HeTc.H Tpe6osa

HHe 06 o6.H3aTeJibHOH rocy,n;apCTBeHHOH perHCTpaU.HH. 

C yqeToM noJio)l(eHHH cTaTeif 389 11 391 Ko,n;eKca ycTynKa npasa (Tpe6o

saHH.H) no Ha3BaHHbiM .n;orosopaM, a paBHO nepeso.n; ,n;oJira, BbiTeKaiOmero H3 

3THX .n;oroBopoB, TaK)I(e no,n;Jie)l(aT rocy.n;apcTBeHHOH perHcTpaU.HH B PocnaTeH

Te. 

51. IlyHKTOM 4 CTaTbH 1370 rK P<l> onpe,n;eJieH nop.H,ll;OK BbiiiJiaTbi KOM

neHCaU.HH pa60TO)l;aTeJieM, HCnOJib3YIOII.J.HM CJiy)l(e6Hoe H306peTeHHe, CJiy)l(e6

HYIO noJie3HYJO MO,ll;eJib HJIH cJiy)l(e6HbiH npOMbiiiiJieHHbiH o6pa3eU. B co6cT

BeHHOM npOH3BO,ll;CTBe Ha YCJIOBH.HX IIpOCTOH (HeHCKJIJOqJ1TeJibHOH) JIHI.J.eH3HH 

(a63ai.J. BTOpOH Ha3BaHHOfO nyHKTa), HJIH B03Harpa)l(,ll;eHH.H pa60TO)l;aTeJieM, IIO

JiyqHBIIIHM naTeHT Ha CJiy)l(e6HOe H306peTeHHe, CJiy)l(e6HyiO IIOJie3HYIO MO)l;eJib 

HJIH CJiy)l(e6HbiH npOMbiiiiJieHHbiH o6pa3eU., JIH60 npHH.HBIIIHM perneHHe 0 CO

xpaHeHHH HHcpOpMaU.HH 0 TaKOM H306peTeHHH, nOJie3HOH MO)l;eJIH HJIH npo

MbiiiiJieHHOM o6pa3U.e B TaHHe H C006II.J.HBIIIHM 06 3TOM pa60THHKy, JIH60 IIe

pe,n;aBIIIHM npaBO Ha noJiyqeHHe naTeHTa ,n;pyroMy JIHU.y, 111160 He nonyqHBIIIHM 

naTeHT no no,n;aHHOH HM 3a.HBKe no 3aBHC.HII.J.HM OT Hero npHqHHaM ( a63ai.J. Tpe

THH Ha3BaHHoro nyHKTa). 

Cy,n;aM Heo6xo,n;HMO HMeTb B BH.n;y, qTo 3aKoHo,n;aTeJih HMnepaTHBHO on

pe,n;eJI.HeT JIHU.O, BbiiiJiaqHBaiOII.J.ee COOTBeTCTBeHHO KOMneHCai.J.HJO HJIH B03Ha

rpa)l()l;eHHe. TaKOBbiM JIHU.OM .HBJI.HeTc.H pa6oTo,n;aTeJib (JIHI.J.O, .HBJI.HBIIIeec.H pa-

6oTo,n;aTeJieM Ha MOMeHT co3,n;aHH.H cJiy)l(e6Horo npoH3Be,n;eHH.H). Cne.n;osaTeJib

http:BbiiiJiaqHBaiOII.J.ee
http:3aBHC.HII.J.HM
http:HHcpOpMaU.HH
http:YCJIOBH.HX
http:HCnOJib3YIOII.J.HM
http:neHCaU.HH
http:perHcTpaU.HH
http:perHCTpaU.HH
http:perHcTpaU.HH
http:perHcTpaU.HH
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HO, .n;a)l(e B TOM cnyqae, ecnH npHHa.n;Jie)l(ai.I.J;He pa6oTo.n;aTemo npaBa Ha pe

3YJibTaT MHTeJIJieKTYaJibHOH ,ll,e51TeJibHOCTH nepe.n;aHbl (npe,li,OCTaBJieHbi) no )1,0

roBopy 06 OTqy)l(,ll,eHHH npaBa MJIH no JIHU,eH3HOHHOMY )J,OrOBOpy, JIHU,OM, o651

3aHHbiM nJiaTHTb KOMneHCaU,HIO HJIH B03Harpa)I(,ZJ;eHHe pa60THHKy, OCTaeTC51 

pa6oTo.n;aTeJib. 

K HHhiM JIHU,aM .n;aHHa51 o6513aHHOCTh MO)I(eT nepeifTH B nop51,li,Ke yHHBep

CaJibHoro npaBonpeeMCTBa. 

ITpH 3TOM pa3Mep KOMneHcau,HH HJIH B03Harpa)l(,ll,eHH51 onpe.n;enHeTc51 .n;o

roBopoM, a B cnyqae cnopa- cy.n;oM. 

TaKHe cnophi no.n;Be,li,OMCTBeHHhi cy.n;aM o6I.U;eif IOpHC,li,HKU,HH. 

52. CorJiaCHO CTaTb51M 1248, 1398, 1513 rK P<D perneHH51 PocnaTeHTa, 

npHH51Tbie no pe3yJibTaTaM paCCMOTpeHH51 B03pa)l(eHHH npOTHB Bbi)J,aqH naTeH

Ta Ha H306peTeHHe, noJie3HYIO MO)J,eJib HJIH npOMbiiiiJieHHbiH o6pa3eU,, a TaK)I(e 

npOTHB npe,li,OCTaBJieHH51 npaBOBOH oxpaHbl TOBapHOMY 3HaKy, MOryT 6biTb OC

nopeHbl B cy.n;e. 

I1p11 paccMoTpeHHH TaKHX .n;en cy.n;aM cne.n;yeT yqHThiBaTb, qTo HapyrneHH51 

PocnaTeHTOM npou,e.n;ypbi paccMoTpeHH51 B03pa)l(eHHH npoTHB Bbi,ll,aqH naTeHTa 

HJIH npOTHB npe,li,OCTaBJieHM51 npaBOBOH oxpaHbl TOBapHOMY 3HaKy 51BJI51IOTC51 

OCHOBaHHeM )1,JI51 npH3HaHH51 npHH51TOrO HeHOpMaTHBHOrO npaBOBOrO aKTa He

.n;eHCTBHTeJibHbiM TOJibKO npH ycJIOBHH, eCJIH 3TH HapyrneHH51 HOC51T cyi.U;eCT

BeHHblH xapaKTep, qTO He n03BOJIHJIO PocnaTeHTY BCeCTOpOHHe, TIOJIHO H 06'b

eKTHBHO paccMoTpeTb yKaJaHHbie B03pa)l(eHH51. 

53. EcnH no pe3yJihTaTaM paccMOTpeHH51 .n;ena o6 ocnapHBaHHH perneHH51 

PocnaTeHTa cy.n;oM o6I.U;eH IOpHc.n;HKU,MH ycTaHOBJieHo, qTo .n;aHHhiH HeHopMa

THBHhiH npaBOBOH aKT HapyrnaeT npaBa H CB060)1.bl rpa)I()J,aHHHa HJIH C03)1,aeT 

npen51TCTBH51 K ocyi.U;eCTBJieHHIO rpa)J()J,aHHHOM ero npaB H CB060)1., TO cy.n; CO

rJiaCHO qacTH 1 CTaTbH 25 8 riTK P<D npHHHMaeT perneHHe o6 o6513aHHOCTH co

OTBeTCTBYIOI.U;ero opraHa rocy.n;apCTBeHHOH BJiaCTH, opraHa MeCTHOrO CaMO

ynpaBJieHH51, ,li,OJI)I(HOCTHOro JIHU,a, rocy.n;apcTBeHHoro HJIH MYHHU,HnanbHoro 

http:CB060)1.bl
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CJiy)l(aiiJ,ero ycTpaHMTb B IIOJIHOM 06'beMe )J;OIIYIUeHHOe HapymeHMe rrpaB M 

CB060,ZJ; rpa)I(,ZJ;aHMHa MJIM rrpemiTCTBMe K ocyiiJ,eCTBJieHMIO rpa)I(,ZJ;aHMHOM ero 

rrpaB M CB060,ZJ;. 

EcnM no pe3yJibTaTaM paccMoTpeHM~ ,ZJ;ena o6 ocrrapHBaHMM perneHM~ 

PocrraTeHTa ap6HTpa)I(HbiM cy,ZJ;oM ycTaHOBJieHo, qTo ,ZJ;aHHbiH HeHopMaTMBHbiH 

rrpaBOBOH aKT He COOTBeTCTByeT 3aKOHy MJIM MHOMY HOpMaTMBHOMY rrpaBOBOMY 

aKTY M HapymaeT rrpaBa M 3aKOHHbie MHTepeCbl 3a~BMTeJI~ B ccpepe rrpe,ll;IIpH

HHMaTeJibCKOH H HHOH 3KOHOMWieCKOH ,ZJ;e~TeJibHOCTH, TO cy,ZJ; COrJiaCHO qac

TH 2 cTaThH 201 AITK P<l> rrpHHHMaeT perneHHe o rrpH3HaHHH 3Toro aKTa He

,ZJ;eifcTBHTeJihHbiM M B pe30JIIOTMBHOH qacTH Ha OCHOBaHHH IIYHKTa 3 qacTH 4 

CTaTbH 201 AITK P<l> yKa3biBaeT Ha o6~3aHHOCTb PocrraTeHTa ycTpaHHTb ,ZJ;O

rrymeHHhie HapymeHM~ rrpaB M 3aKOHHbiX MHTepeCOB 3a~BHTeJI~. 

B paMKax ycTpaHeHM~ ,ZJ;orryiiJ,eHHoro HapymeHM~ cy,ZJ; srrpase o6~3aTb 

PocrraTeHT COBepillHTb COOTBeTCTBYIOIUMe rrpasoycTaHaBJIMBaiOIUMe ,ZJ;eHCTBH~, 

a B cnyqae He06XO)J;MMOCTM (HaiipHMep, IIpH OTMeHe pemeHM~ B CB~3M C cyme

CTBeHHbiM HapymeHMeM IIpOl(e,ZJ;ypbi ero IIpHH~TH~) - paCCMOTpeTb 3a~BJieHMe 

HJIM B03pa)l(eHHe (rrocny)I(MBmee ocHoBaHMeM rrpHH~TH.H PocrraTeHTOM ocrro

peHHoro B cy,ZJ;e pemeHH~) IIOBTOpHO, C yqeTOM pemeHM~ cy,ZJ;a. 

EcnM rrpH paccMoTpeHMM ,ZJ;ena o6 ocrrapHBaHMM pemeHM.H PocrraTeHTa o6 

OTKa3e B IIpH3HaHMM He,ZJ;eHCTBMTeJibHbiM rraTeHTa MJIM rrpe,ZJ;OCTaBJieHH~ rrpaBO

BOH oxpaHbl TOBapHOMY 3HaKy ycTaHOBJieHO HaJIMqMe OCHOBaHM~ )J;JI~ TaKOfO 

rrpH3HaHH.H, TO cy,ZJ; C yqeTOM KOHKpeTHbiX cpaKTMqeCKMX 06CTO~TeJibCTB BIIpaBe 

TaK)I(e o6~3aTh PocrraTeHT aHHYJIHposaTb rraTeHT, perHcTpaumo TOBapHoro 

3HaKa. 

54. PemeHHe PocrraTeHTa o rrpH3HaHMM He,ZJ;eifcTBHTeJihHbiM rraTeHTa HJIH 

rrpe,ZJ;OCTaBJieHM~ rrpaBOBOH oxpaHbl TOBapHOMY 3HaKy BCTyrraeT B CMJIY CO ,ll;H.H 

ero rrpHH.HTM~. TaKoe pemeHMe sneqeT aHHYJIHpoBaHMe rraTeHTa, TosapHoro 

3HaKa H COOTBeTCTBYIOIUero HCKJIJOqHTeJibHOrO rrpaBa C MOMeHTa IIO,ZJ;aqM B 

PocrraTeHT 3a~BKH Ha Bbi,ZJ;aqy rraTeHTa, perMcTpaUMIO TOBapHoro 3HaKa. 
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Cne)J,oBaTenbHO, He MoryT 6hiTb ITpH3HaHhi HapyrneHHeM ITpaB nuu;a, 3a 

KOTOpbiM 6bin 3aperHCTp11pOBaH ITaTeHT, TOBapHbiH 3HaK, )J,eHCTBH~ JiHbiX nHQ 

ITO J1CITOnb30BaHJ110 J1306peTeHJ1~, ITOne3HOH MO)J,enH Hnli ITpOMbillineHHOrO o6

pa3Qa, ITaTeHT Ha KOTOpbiH ITp113HaH BITOCne)J,CTBJ1J1 He)J,eHCTBHTenbHbiM, ITO J1C

ITOnb30BaHHIO TOBapHoro 3HaKa, ITpe)J.OCTaBneHHe ITpaBOBOH oxpaHbl KOTOpOMY 

BITOCne)J,CTBJ1J1 ITp113HaHO He)J,eHCTBHTenbHbiM. 

llpu 3TOM ITPH paccMoTpeHHH )],en o6 ociTapuBaHHH perneHHH PociTaTeHTa 

cy)J,aM cne)J.yeT yi.JHTbiBaTb, l.JTO He)J,ewcTBHTenbHbiM MO:>KeT 6biTb ITpH3HaH 11 

TOT ITaTeHT, )J,eHCTBJie KOTOporo Ha MOMeHT paCCMOTpeHH~ COOTBeTCTBYIOI..r(ero 

BOITpoca PociTaTeHTOM ITpeKpal..[(eHo, a paBHO 11 ITpe)J.OCTaBneHue ITpaBOBOH ox

paHbi TOBapHOMY 3HaKy, ITpaBOBa~ OXpaHa KOTOporo Ha MOMeHT paCCMOTpeHH~ 

cooTBeTCTBYIOI..r(ero BOITpoca PociTaTeHTOM ITpeKpal..[(eHa. 

TaK:>Ke cy)J,aM Ha)J,ne:>KHT ucxo)J,HTb 113 Toro, l.JTO ITocne ITpH3HaHH~ He)J.e:H

cTBHTenbHbiMH ITaTeHTa, ITpe)J.OCTaBneHH~ ITpaBOBOH oxpaHbl TOBapHOMY 3HaKy 

C)J,enKH, 3aKniOl.JeHHbie Ha OCHOBe ITaTeHTa Hnli 0 TOBapHOM 3HaKe B ITepHO)J, HX 

)J,eHCTBH~, coxpaH~IOT )J,eHCTBHe B TOM Mepe, B KaKOH OHM 6binl1 HCITOnHeHbl K 

MOMeHTY BbiHeCeHH~ perneHH~ 0 ITp113HaHHJ1 He)J,eHCTBHTenhHbiMJ1 ITaTeHTa, 

ITpe)J,OCTaBneHH~ ITpaBOBOH oxpaHbl TOBapHOMY 3HaKy. 

55. B cuny a63au;a BToporo ITYHKTa 4 CTaTbli 1398 rK Pet> nuu;eH3J10HHbie 

)J,OrOBOpbi, 3aKniOl.JeHHbie Ha OCHOBe ITaTeHTa, ITp113HaHHOrO BITOCne)J,CTBJ1J1 He

)J,eHCTBHTenhHbiM, coxpaH~IOT )J,eHCTBHe B TOM Mepe, B KaKOH OHM 6binl1 HCITOn

HeHbl K MOMeHTY BbiHeCeHH~ perneHH~ 0 He)J,eHCTBHTenhHOCTI1 ITaTeHTa. 

CooTBeTCTBeHHO, c MOMeHTa ITp113HaHH~ ITaTeHTa He)J.eiicTBHTenhHbiM 3a

KnJOqeHHbie nHQeH3J10HHbie )J,OrOBOpbi ITpeKpal..[(aiOT CBOe )J,eHCTBHe. 

C yqeTOM H3no:>KeHHoro cy)J.aM cne)J.yeT HCXO)J.HTb 113 cne)J.yiOI..r(ero. 

B Y.ll.OBneTBopeHHH Tpe6oBaHH~ nm.~eH3HaTa o B03BpaTe nuu,eH3HOHHbiX 

ITnaTe:>KeH 3a ITepHO)J,, ITpe)J.llieCTBYIOI..r(HH ITp113HaHJ110 ITaTeHTa He)J,eHCTBHTenh

HbiM, )J,On:>KHO 6biTb OTKa3aHO. 
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He no,D,JJe)I(HT y.n.oBneTBopeHHIO Tpe6oBaHHe nHu;eH3Hapa o B3blcKaHHH 

HeynnaqeHHbiX llHIJ;eH3HOHHbiX nnaTe)l(eH 3a nepHO,D,, npe.n.rneCTBYIOI..QHH npH

3HaHHIO naTeHTa He,n:eHCTBHTenbHbiM. 

ITpe,n:ycMoTpeHHbie HacT05II..QHM nyHKTOM .n.aHHoro nocTaHoBneHH5! pa3o

5ICHeHH5! npHMeH5IIOTC5I H K llHIJ;eH3HOHHbiM ,D,OrOBOpaM 0 npe,n:OCTaBneHHH 

npaBa HCTIOllb30BaHH5! TOBapHOrO 3HaKa, 3aKnJOqeHHbiM ,lJ,O npHH5ITH5I perneHH5I 

0 npH3HaHHH He,D,eHCTBHTenbHbiM npe,n:OCTaBneHH5! npaBOBOH oxpaHbl 3TOMY 

TOBapHoMy 3HaKy (nyHKT 6 CTaTbH 1513 Ko,n:eKca). 

56. CornaCHO no.n.nyHKTY 8 nyHKTa 1 CTaTbH 1406 rK P<l> cy,D,bl paccMaT

pHBaiOT, B qacTHOCTH, CTIOpbl 0 pa3Mepe, CpOKe H TIOp5I,n:Ke BbiTinaTbl KOMTieH

CaiJ;HH, npe.n.ycMoTpeHHbiX Ko.n.eKcoM. I1p11 3TOM .n.aHHa5I HopMa He npe.n.nona

raeT B03MO)I(HOCTH naTeHT006na,D,aTen5! 3aiiJ.HIII.aTb CBOH HapyiiieHHbie npaBa 

nyTeM 3a5!BneHH5! Tpe6oBaHH5! 0 B3hiCKaHHH KOMTieHCaQHH, npe,D,yCMOTpeHHOH 

nyHKTOM 3 cTaTbH 1252 Ko.n.eKca. TaKoro po,n:a cnoco6 3aiiJ.HTbi npaB He rrpe

.n.ycMoTpeH rronmKeHHHMH rnaBbi 72 fK P<l>. 

YKa3aHHYIO HOpMy cy,D,bi rrpHMeHHIOT, paccMaTpHBaH cnopbi o KOMIIeHca

U:HHX KaK BH,D,e B03Harpa)I(,D,eHH5I, yrrnaqHBaeMbiX Ha OCHOBaHHH TIO,D,IIYHKTa 3 

CTaTbH 1359, CTaTbH 1360, a63aiJ;a BTOporo nyHKTa 4 CTaTbH 1370, IIYHKTa 3 

cTaThH 1392 Ko.n.eKca. 

llpaso ua ceKpeT nponJBOACTBa (uoy-xay) 

57. I1ono)l(eHH5! rnaBbi 75 fK P<l> orrpe,n:en5IIOT rrop5I,n:oK rrpasoBo:ll oxpaHhi 

ceKpeToB rrpoH3BO,lJ,CTBa (Hoy-xay), TO ecTb cBe,n:eHHH mo6oro xapaKTepa (rrpo

H3BO,D,CTBeHHbiX, TeXHJiqeCKHX, 3KOHOMJiqeCKHX, opraHH3aiJ;HOHHbiX H ,D,pyrHX), 

B TOM qH:cne 0 pe3ynbTaTaX HHTenneKTyanbHOH ,D,eHTenbHOCTH B HayqHQ

TeXHJiqecKOH c<l_lepe, a TaK)I(e cBe,D,eHHH o cnoco6ax ocymecTBneHH5! npo<l_)ec

CHOHanbHOH ,D,eJITeJibHOCTH, KOTOpbie H:MeiOT ,D,eHCTBH:TeJibHyiO HJIH TIOTeHIJ;H

anbHyiO KOMMepqecKyiO u;eHHOCTb B CHJIY HeH3BeCTHOCTH HX TpeTbHM llHIJ;aM, K 
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KOTOpbiM y TpeTbHX JIHIJ, HCT CB06o.n;HOrO .ll:OCTyna Ha 3aKOHHOM OCHOBaHHH H B 

OTHOIIICHHH KOTOpbiX 06Jia.n;aTeJieM TaKHX CBC.ll:CHHH BBC.ll:CH pe)I{HM KOMMepqe

CKOH TaHHbi ( cTaTb51 1465 Ko.n;eKca). 

IlpH 3TOM cy.n;aM CJie.n;yeT yqHTbiBaTb, qTO pe)I{HM KOMMepqecKOH TaHHbl, 

nepeqeHh He no.n;Jie)l{aiiJ,HX oxpaHe cse.n;eHHH H nop5I.ll:OK npe.n;ocTasneHH51 co

cTaBJI5IIOIIJ,eH: KOMMepqecKyiO TaHHY HH<PopMaiJ,HH onpe.n;eJI5IIOTC51 B COOTBeTCT

BMH C Cl>e.n;epaJibHbiM 3aKOHOM OT 29.07.2004 NQ 98-$3 «0 KOMMepqecKOH Tall

He». 

TaK)I{e He06XO.ll:HMO HMeTb B BH.n;y, qTo K OTBCTCTBeHHOCTH 3a HapyiiieHHe 

HCKJIIOqHTeJibHOro npasa Ha ceKpeT npOH3BO.ll:CTBa ( CTaTb51 1472 rK Pet>) MO

)l(eT 6oiTb IIpHBJieqeHO JII060e JIHIJ,O, pa3rJiaCHBIIIee CBC.ll:CHH51, COCTaBJI5IIOIIJ,He 

CeKpeT IIpOM3BO.ll:CTBa (HJIH .ll:OIIYCTHBIIIee HHbiC HapyiiieHH51 MCKJIIOqHTeJibHOrO 

npasa), B TOM qHcne ny6nMqHo-npasosoe o6pa3oBaHHe (PoccHH:cKa51 ct>e.n;epa

IJ,H51, cy6oeKT PoccHH:cKoH: ct>e.n;epau,HM, MYHHU.HIIanbHoe o6pa3oBaHHe), ecJIH 

ero OpraH, IIOJiyqHBIIIHH .ll:OCTYII K COOTBeTCTBYIOIIJ,CH HH<PopMaiJ,HH, TaKyiO 

HHcpOpMaiJ,HIO pa3rJiaCHJI ( CTaTb51 14 Cl>e.n;epanbHOrO 3aKOHa «0 KOMMepqeCKOH 

TaH:He»). 

llpaso ua <J>upMeuuoe uauMeuosauue 

58. IlpH npHMeHeHHH CTaTbH 1473 rK Pet> cy.n;aM Ha.n;JIC)l(HT PYKOBO.ll:CTBO

BaTbC51 CJie.n;yiOIIJ,HM. 

58.1. c yqeTOM IIOJIO)l(eHHH nyHKTa 3 CTaTbH 1473 rK Pet> Ka)l(.n;Oe IOpH

.n;HqecKoe JIHIJ,O, .n;eHCTByiOIIJ,ee B opraHM3aiJ,HOHHO-I1paBOBOH <PopMe KOMMep

qecKOH opraHH3aiJ,HH, .ll:OJI)l(HO HMeTb O.ll:HO IIOJIHOe <l>HpMCHHOe HaHMeHOBaHHe 

H MO)l(eT HMCTb O.ll:HO COKpaiiJ,eHHOe cpMpMCHHOe HaHMCHOBaHHe. IlpH 3TOM CO

rJiaCHO nyHKTY 1 cTaThH 1473, nyHKTY 2 cTaThH 1475 Ko.n;eKca qmpMeHHoe Ha

HMeHoBaHHe IIO.ll:JIC)I{HT OXpaHe CO .ll:H51 rocy.n;apCTBCHHOH perHCTpaU,HH IOpH.n;H

qecKOrO JIHu,a. KaKoH:-nH6o cneu,HanhHOH perHcTpau,HH qmpMeHHoro HaMMeHo
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samui, yKa3aHHoro B yqpe,n;HTeJihHhiX .n;oKyMeHTax IOpH,n;wqecKoro nwu;a, 

rK P<l> He rrpe,lJ;IIOJiaraeT. 

58.2. B CHJIY rryHKTa 4 CTaThH 54, nyHKTa 1 CTaThH 1473 rK P<l> npaso Ha 

qmpMeHHOe HaHMeHOBaHHe B03HHKaeT TOJihKO y IOpH,n;HqeCKOrO JIHQa, .HBJI.HIO

IQerOC.H KOMMepqecKoif opraHH3au;weif. 

HawMeHoBaHH.H HeKOMMepqecKHX opraHH3au;wif ( cTaTh.H 4 <l>e,n;epanhHoro 

3aKOHa OT 12.01.1996 ,NQ 7-<1>3 «0 HeKOMMepqeCKHX opraHH3aQH.HX») He .HBJI.H

IOTC.H cpe,n;CTBOM HH,ll;HBH,IJ;YaJIH3aQHH IOpH,n;HqeCKHX JIHQ B CMhiCJie TIOJIO)I(eHHM 

qacTH qeTBepTOM rK P<l>, Ha HHX He pacrrpocTpaH.HeTC.H npaBOBall oxpaHa, yc

TaHOBJieHHa.H naparpacpoM 1 rJiaBhi 7 6 Ko.n;eKca. 

Bsw,n;y :noro npaBHJia, npe.n;ycMOTpeHHhie CTaTbeM 1473 rK P<l>, B TOM 

qwcne 3arrpeThi, co,n;ep)l(aiQHecll B rryHKTe 4 :noM: cTaThH, Ha HeKOMMepqecKHe 

opraHH3aQHH He pacrrpocTpaHiliOTCil. 

He OTHOC.HTCil K cpHpMeHHhiM HaHMeHOBaHHilM B CMhiCJie TIOJIO)I(eHHM 

rK P<l> HaHMeHOBaHH.H He .HBJIIliOIQHXCil IOpH,n;HqecKHMH JIHQaMH o6ne,ll;HHeHHM 

IOpH,n;HqeCKHX JIHQ. 

58.3. Tio,n; CJIOBaMH, IIpOH3BO,ll;HhiMH OT OcpHQHaJihHOrO HaHMeHOBaHH.H 

«POCCHMCKa.H <l>e,n;epaQHil» HJIH «POCCH.H», B CMhiCJie a63au;a BOChMOrO rryHKTa 4 

CTaThH 1473 rK P<l> CJie,n;yeT IIOHHMaTh B TOM qwcJie CJIOBO «pOCCHHCKHM» 

(H IIpOH3BO,ll;Hhie OT Hero) KaK Ha pyCCKOM Il3hiKe, TaK H Ha HHOCTPaHHhiX Il3hi

KaX B pyccKOM TpaHCKpHIIQHH, HO He CJIOBO «pyccKHM» (H npOH3BO,ll;Hhie OT He

ro). 

58.4. TipHMeHHTeJihHO K rro.n;nyHKTY 1 nyHKTa 4 CTaThH 1473 rK P<l> B 

qmpMeHHOe HaHMeHOBaHHe IOpH,n;HqecKoro JIHQa He MOryT BKJIIOqaThCil TaK)I(e 

TIOJIHhie HJIH COKparu;eHHhie HaHMeHOBaHHil Me:>Krocy,n;apCTBeHHhiX COI030B (Ha

rrpHMep: Co,n;py)l(eCTBO He3aBHCHMhiX rocy.n;apcTB, CHr). 

58.5. Tpe6osaHH.H K cpwpMeHHhiM HaHMeHoBaHH.HM Kpe,n;HTHhiX opraHIBa

u;wif onpe,n;eJieHhl KaK CTaTheH 1473 rK P<l> ( K HHM TaK)I(e npHMeH.HIOTC.H 3arrpe

Thl, ycTaHOBJieHHbie TIYHKTOM 4 :noif CTaThH), TaK H CTaTbeM 7 <l>e.n.epaJihHOrO 

http:HaHMeHoBaHH.HM
http:opraHH3aQH.HX
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3aKOHa «0 6aHKaX 11 6aHKOBCKOH LJ:e51TeJibHOCTI1», BBOLJ:51I.IJ;eH LJ:OIIOJIHI1TeJibHbie 

Tpe6oBaHI151 K qmpMeHHbiM Hai1MeHOBaHI151M yKa3aHHbiX opraHI13ai.J;I1H. 

58.6. Cnopbi o qmpMeHHhiX Hai1MeHoBaHI151X no.n:BeLJ:OMCTBeHHhi ap611T

pa)I(HhiM cy.n:aM. 

59. CorJiaCHO IIYHKTY 3 CTaTbl1 1474 rK P<D He .n:onycKaeTC51 11CIIOJib30Ba

HI1e IOp11LJ:WieCKI1M Jll1ll.OM qmpMeHHOrO Hai1MeHOBaHI151, TO)KLJ:eCTBeHHOrO 

qmpMeHHOMY Hai1MeHOBaHI1IO .n:pyroro IOp11LJ:WieCKOrO JI11U.a 11JII1 CXOLJ:HOrO C 

HI1M LJ:O CTeiieHI1 CMeiiieHI151, eCJII1 yKa3aHHhie IOp11LJ:I1qecKI1e JIHI.J;a ocyru;eCTB

JI51IOT aHaJIOrl1qHyiO LJ:e51TeJibHOCTb 11 qmpMeHHOe Hai1MeHOBaHI1e BTOporo IOp11

LJ:I1qeCKOrO JI11U.a 6biJIO BKJIIOqeHO B eLJ:I1HhiH rocy.n:apCTBeHHbiH peecTp IOp11LJ:I1

qecKI1X JI11U. (.n:anee - PeecTp) paHee, qeM qmpMeHHoe Hai1MeHoBaHI1e nepBoro 

IOp11LJ:I1qecKoro JI11U.a. 

Tip11 IIp11MeHeHI111 LJ:aHHOH HOpMbl cy.n:aM He06XOLJ:I1MO yqi1TbiBaTb: 3ai.I.J;11Te 

IIOLJ:Jie)KI1T 11CKJIIOqi1TeJibHOe npaBO Ha qmpMeHHOe Hai1MeHOBaHI1e IOp11LJ:I1qe

CKOrO JI11U.a, paHbiiie .n:pyroro BKJIIOqeHHOrO B PeecTp, BHe 3aBI1CI1MOCTI1 OT TO

ro, KaKOe 113 IOp11LJ:I1qecKI1X JII1I.J; paHbiiie IIp11CTYIII1JIO K COOTBeTCTBYIOI.I.J;eH LJ:e51

TeJibHOCTI1. 

60. Cy.n:aM ciie.n:yeT 11MeTh B BI1LJ:Y, qTo B CI1IIY nyHKTa 4 cTaThl1 1474 

rK P<D Tpe6oBaHI1e npeKpaTI1Tb 11CIIOJib30BaHI1e qmpMeHHoro Hai1MeHOBaHI151, 

TO)KLJ:eCTBeHHOrO qmpMeHHOMY Ha11MeHOBaHI1IO npaB006JiaLJ:aTeJI51 11JII1 CXOLJ:HO

ro C HI1M LJ:O CTeiieHI1 CMeiiieHI151, B OTHOIIIeHI111 BI1LJ:OB LJ:e51TeJibHOCTI1, aHaJIO

rl1qHbiX BI1LJ:aM .n:e»TeJibHOCTI1, ocyru;eCTBJI51eMhiM npaB006JiaLJ:aTeJieM, 11 B03

MeCTI1Tb npaB006JiaLJ:aTeJIIO IIp11qi1HeHHhie y6hiTKI1 MO)KeT 3a51BI1Tb TOJibKO IIpa

B006JiaLJ:aTeJih. OpraHy, ocyru;ecTBJI»IOI.I.J;eMy rocy.n:apcTBeHHYIO perl1cTpaU.11IO 

IOp11LJ:I1qecKI1X II11U:, Ha ocHoBaHI111 nyHKTa 5 cTaThl1 1473 Ko.n:eKca npe.n:ocTaB

JieHo npaBo npe.n:n»BI1Th B cy.n: TOJihKO 11CK o noHy)KLJ:eHI111 K 113MeHeHI1IO qmp

MeHHOro Hai1MeHOBaHM51 M TOJibKO B TOM CJiyqae, eCJIM qmpMeHHOe HaMMeHOBa

HI1e IOpMLJ:MqeCKOrO JIMU.a He COOTBeTCTByeT Tpe6oBaHI151M IIYHKTOB 3 11JII1 4 

:noM: cTaTbl1. 

http:Jll1ll.OM
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l1HbiM JIHQaM npaBO Tpe6oBaHHH OT IOpH,li,HlJeCKOrO JIHD;a npeKpaiD;eHHH 

HapyrneHHH noJIO)KeHHH naparpa.pa 1 rJiaBbl 7 6 rK P<l> Ko,li,eKCOM He npe,li,OC

TaBJieHO. 

61. TipH npHMeHeHHH CTaTbH 1475 rK P<l> cy,li,aM Ha,li,Jie)KHT YliHTbiBaTb, 

liTO OHa He HCKJIIOlJaeT oxpaHy B PoCCHHCKOH <l>e,li,epaD;HH npaBa Ha qmpMeH

HOe HaHMeHOBaHHe HHOCTpaHHbiX IOpH,li,HlJeCKHX JIHQ ( CTaTMI 8 flapH)KCKOH 

KOHBeHD;HH nO oxpaHe npOMblillJieHHOH C06CTBeHHOCTH). 

llpaBO H3 TOB3pHb1H 3H3K H npaBO H3 3H3K o6cJiy~HB3HHH 

62. B CHJIY nyHKTa 1 CTaTbH 1484 rK P<l> HCKJIIOlJHTeJibHOe npaBO HC

nOJib30BaHHH TOBapHoro 3HaKa npHHa,li,Jie)KHT JIHIW, Ha HMH KOTOporo COOTBeT

CTBYIOIIJ:HH TOBapHbiH 3HaK 3aperHCTpHpOBaH (npaB006Jia,l],aTeJIIO). 

Cne,li,oBaTeJibHO, JIHU:y, Ha HMH KOToporo 3aperHcTpHpoBaH ToBapHbiH 

3HaK, He MO)KeT 6biTb OTKa3aHO B ero 3aiD;HTe (,ll,a)J(e B CJiyllae, eCJIH B Cy,ll, npe,li,

CTaBJIHIOTCH ,li,OKa3aTeJibCTBa HenpaBOMepHOCTH perHCTpaU:HH TOBapHOrO 3HaKa) 

,ll,O npH3HaHHH npe,li,OCTaBJieHHH npaBOBOH OXpaHbl TaKOMY TOBapHOMy 3HaKy 

He,l],eHCTBHTeJibHOH B nopH,li,Ke, npe,li,yCMOTpeHHOM CTaTbeH 1512 rK P<l>' HJIH 

npeKpaiD;eHHH npaBOBOH oxpaHbl TOBapHOrO 3HaKa B nopH,li,Ke, ycTaHOBJieHHOM 

cTaTbe:H: 1514 Ko,li,eKca. 

BMeCTe C TeM cy,ll, BnpaBe OTKa3aTb JIHU:Y B 3aiD;HTe ero npaBa Ha TOBap

HbiH 3HaK Ha OCHOBaHHH CTaTbH 10 rK P<l>, eCJIH no MaTepHaJiaM ,li,eJia, HCXO,ll,H 

H3 KOHKpeTHbiX .PaKTHlJeCKHX o6CTOHTeJibCTB, ,l],eHCTBHH no rocy,li,apCTBeHHOH 

perHCTpaU:HH COOTBeTCTBYIOID;ero TOBapHoro 3HaKa MOryT 6biTb KBaJimpHD;HpO

BaHbl KaK 3JioynoTpe6neHHe npaBOM. 

63. CorJiaCHO no,li,nyHKTY 6 nyHKTa 2 CTaTbH 1512 rK P<l> npe,li,OCTaBJie

HHe npaBOBOH oxpaHbl TOBapHOMY 3HaKy MO)J(eT 6biTb ocnopeHO H npH3HaHO 

He,l],eHCTBHTeJibHbiM nOJIHOCTbiO HJIH lJaCTHlJHO B TelJeHHe BCero cpoKa ,l],eHCT

BHH npaBOBOH oxpaHbi, eCJIH CBH3aHHble C rocy,li,apCTBeHHOH perHCTpau;HeH TO

http:naparpa.pa
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BapHOrO 3HaKa )J,eMCTBIUI ITpaB006Jia)J,aTeJUI ITpH3HaHbl B ycTaHOBJieHHOM ITO

p51)1,Ke 3JIOYITOTpe6JieHHeM ITpaBOM JIH60 He)J,o6pOCOBeCTHOM KOHKypeHIJ;HeM. 

llpH paccMoTpeHHH )J.eJI o6 ociTapHBaHHH perneHHM PociTaTeHTa, ITpHH51

TbiX ITO pe3yJihTaTaM paCCMOTpeHH51 B03pa)KeHHM ITpOTHB ITpe)J.OCTaBJieHH51 ITpa

BOBOM oxpaHbl TOBapHOMY 3HaKy ITO 3TOMY OCHOBaHHIO, cy)J,aM CJie)J.yeT HMeTb B 

BH)J.y, B qaCTHOCTH, CJie)J.yiOW:ee. 

B CHIIY qacTH 2 cTaThH 14 <l>e)J.epanbHoro 3aKoHa oT 26.07.2006 

NQ 135-<1>3 «0 3aiUHTe KOHKypeHIJ;HH» ()J.anee- 3aKoH o 3aiUHTe KOHKypeH:u;HH) 

He )J,OITYCKaeTC51 He)J,o6pOCOBeCTHa51 KOHKypeHIJ;H51, CB513aHHa51 C ITpHo6peTeHH

eM H HCITOJib30BaHHeM HCKJIJOqHTeJibHOrO ITpaBa Ha cpe)J,CTBa HH)J,HBH)J.YaJIH3a

IJ;HH IOpH)J.HqecKOrO JIHIJ;a, cpe)J,CTBa HH)J,HBH)J.YaJIH3aiJ;HH ITpO)J.yKIJ;HH, pa60T 

HJIH ycnyr. 

I1CX0)1,51 H3 qaCTH 3 CTaTbH 14 3aKOHa 0 3aiUHTe KOHKypeHIJ;HH, ITpHMeH51e

MOM c yqeTOM a63a:u;a BTOporo ITYHKTa 3 CTaTbH 1513 rK P<I>, 3aHHTepecoBaH

HbiM JIHIJ;OM (TO eCTb JIHIJ,OM, qbH ITpaBa HapyrneHbl aKTOM He)J,o6pOCOBeCTHOM 

KOHKypeHIJ,HH) MO)KeT 6biTb ITO)J,aHO B03pa)KeHHe ITpOTHB ITpe)J,OCTaBJieHH51 ITpa

BOBOM oxpaHbl TOBapHOMY 3HaKy B CB513H C TeM, qTo )1,eMCTBH51 ITO ero rocy)J.ap

CTBeHHOM perHCTpaU,HH ITpH3HaHbl He)J,o6pocoBeCTHOM KOHKypeHIJ;HeM (ITpH 

3TOM ITpH3HaHHe He)J,o6pocoBeCTHOM KOHKypeHIJ;HeM TOJibKO )J,eMCTBHM ITO HC

ITOJib30BaHHIO TOBapHoro 3HaKa, HO He ITO ero rocy)J,apCTBeHHOM perHCTpaiJ;HH 

He 51BJI51eTC51 OCHOBaHHeM OCITapHBaHWI ITpe)J,OCTaBJieHH51 ITpaBOBOM oxpaHbl TO

BapHOMY 3HaKy). 

TaKoe B03pa)KeHHe ITO)J.aeTC51 c ITPHJIO)KeHHeM K HeMy perneHH51 cpe)J.e

panbHoro aHTHMOHOITOJihHoro opraHa o HapyrneHHH ITpasoo6na)J,aTeJieM ITOJIO

)KeHHM qacTH 2 CTaTbH 14 3aKOHa 0 3aW:HTe KOHKypeHIJ,HH. 

PociTaTeHT, ITonyqHB cooTBeTCTBYIOIUee B03pa)KeHHe c ITpHJIO)KeHHbiM K 

HeMy perneHHeM, ITpH3HaeT He)J,eMCTBHTeJibHbiM ITpe)J,OCTaBJieHHe ITpaBOBOM OX

paHbl TOBapHOMY 3HaKy. 

http:rocy)J.ap
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PerneHHe PocnaTeHTa o npH3HaHHH He,neiicTBHTeJioHbiM npe,nocTaBJieHH$1 

npaBOBOM oxpaHDI TOBapHOMY 3HaKy B CB513H C TeM, ~TO ,neiiCTBH51, CB513aHHble C 

perHCTpaiiHeM TOBapHOrO 3HaKa, q,e,nepaJibHDIM aHTHMOHOnOJibHbiM opraHOM 

npH3HaHbl He,no6pOCOBeCTHOM KOHKypeHIIHeii, He MO)I(eT 6oiTb npH3HaHO He

.n,eiiCTBHTeJibHbiM no npH~HHe OTCYTCTBH51 B ,neiiCTBH51X JIHIIa HapyiiieHHM aH

THMOHOnOJibHOrO 3aKOHO,l(aTeJibCTBa )1,0 ocnapHBaHH51 H OTMeHbl perneHH51 <Pe

.n,epaJibHOrO aHTHMOHOnOJibHOrO opraHa. IJpH 3TOM He HCKJIIO~aeTC51 B03M0)1(

HOCTb COe,l(HHeHH51 B 3a51BJieHHH Tpe6oBaHHM 06 ocnapHBaHHH perneHHM ~e.n,e

paiioHOrO aHTHMOHOnOJibHOrO opraHa H PocnaTeHTa H HX COBMeCTHOro pac

CMOTpeHH51. 

TaK)I(e Ha.n;Jie)I(HT y~HToiBaTo, qTo cy.n; Ha ocHoBaHHH noJIO)I(eHHii eTa

ToM 10 rK P<l> BnpaBe no C06CTBeHHOM HHHIIHaTHBe, HCXO,l(51 H3 HMeiOIIJ,HXC51 

<PaKTH~eCKHX 06CT051TeJibCTB, npH3HaTb B paMKaX paCCMOTpeHH51 ,l(eJia 06 OC

napHBaHHH perneHH51 PocnaTeHTa o6 OTKa3e B npH3HaHHH He.n,eiicTBHTeJioHhiM 

npe.n,OCTaBJieHH51 npaBOBOM OXpaHbl TOBapHOMy 3HaKy ,l(eMCTBH51 JIHIIa no perH

CTpaU,HH TOBapHoro 3HaKa 3JioynoTpe6JieHHeM npaBOM HJIH He,no6pOCOBeCTHOM 

KOHKypeHIIHeii. B 3TOM cny~ae cy,n npHHHMaeT perneHHe o npH3HaHHH He.n,eii

CTBHTeJioHbiM perneHH51 PocnaTeHTa H o6 o6513aHHH ero aHHYIIHpoBaTo perHcT

pau,HIO COOTBeTCTBYIOIIJ,ero TOBapHoro 3HaKa. 

llpano ua KOMMepqecKoe o6oJuaqeuue 

64. B CHJIY nyHKTa 1 CTaTbH 1538 rK P<l> IOpH,l(H~eCKHe JIHIJ,a, ocymecTB

miiOIIJ,He npe,nnpHHHMaTeJibCKYJO ,l(e51TeJibHOCTb (B TOM qJicJie HeKOMMep~eCKHe 

opraHH3aiiHH, KOTOpbiM npaBO Ha ocyiiJ,eCTBJieHHe TaKOM ,l(e51TeJibHOCTH npe

,l(OCTaBJieHO B COOTBeTCTBHH C 3aKOHOM HX y~pe,nHTeJibHbiMH ,l(OKyMeHTaMH), a 

TaK)I(e HH,l(HBH,l(YaJibHbie npe,nnpHHHMaTeJIH MOryT HCnOJib30BaTb ,l(JI51 HH,l(HBH

,nyanH3aiJ,HH np.HHa,l(Jie)l(alli,HX HM TOprOBbiX, npOMbiiiiJieHHbiX H .n,pyrHX npe,n

npH51THM ( cTaTD.51 132 Ko.n;eKca) KOMMep~ecKHe o6o3Ha~eHH51, He 51BJI51IOIIJ,Hec51 

. I 
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qmpMeHHbiMH HaMMeHOBaHM5IMM M He TIO.D:Jie)l(alll.Me 065I3aTeJibHOMY BKJIIO"LJe

HMlO B y-qpe,nMTeJinHbie ,noKyMeHTbi M PeecTp. 

J1CKJilO"LJMTeJibHOe npaBO 11CTIOJib30BaHH5I KOMMep"LieCKOrO o603Ha"LJeH115I Ha 

OCHOBaHHH nyHKTa 1 CTaTbH 1539 rK P<l> npHHa,nJie)I(HT npaB006Jia,n;aTeJIJO, 

eCJIH TaKOe 0603Ha"LJeHHe o6na,naeT .D:OCTaTO"LJHbiMH pa3JIH"LJHTeJibHbiMI1 np113Ha

KaMH 11 ero ynoTpe6neHHe npaBoo6na,naTeneM .D:JI5I HH.D:HBH,nyanH3aUHH csoero 

npe.n;npH5ITH5I 5IBJI5IeTC5I H3BecTHbiM B npe,nenax onpe,neneHHoii TeppHTOpHH. 

B CB5I3H c 3THM cy,naM cne,nyeT Y"LIHTbiBaTb, "LITO npaso Ha KOMMep-qecKoe 

0603Ha"LJeHHe He B03HHKaeT paHee MOMeHTa Ha"t.Jana cpaKTM"LJeCKOrO 11CTIOJib30

BaHJ15I TaKoro 0603Ha"LJeHH5I .D:JI5I 11H.D:HBH.D:YaJIH3aUH11 npe,nnp115ITI15I. 

65. Tio CMbiCJIY nyHKTa 2 CTaTbH 1540 rK P<l> HCKJilO"LJHTeJibHOe npaBO Ha 

KOMMep"LieCKOe 0603Ha"LJeHHe rrpeKpamaeTC5I aBTOMaTH"LieCKH, eCJIH npaB006Jia

.n;aTeJib He HCTIOJin3yeT ero HenpepbiBHO B Te"LJeHHe ro,na. 

Tipe.n;ce,naTeJib Tipe,nce,naTeJib 
BepxoBHoro Cy,na BniCIIIero Ap6HTpa)I(Horo Cy,na 
Poc6IiicKoii <I>e,nepauHI-I PoccHiicKoii <I>e,nepaUHH 

B.M. J1e6e,neB A.A. 11BaHOB 

CeKpeTapb TineHyMa, CeKpeTapb TineHyMa, 
cy,nn5I BepxoBHoro Cy,na cy,nn5I Bnicrnero Ap6HTpa)I(HOro Cy,na 

PoccHiicKoii <I>~epaUHH PoccHiicKoii<I>e,nepauHH 

B.B. ,[.(opornKoB T.B. 3aBb5IJIOBa 
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