ITOCTAHOBJIEHUE
ITnenyma BepxoBnoro Cyana Poccuiickoit denepaunu u
[Inenyma Beiciiero Ap6utpaxuoro Cyna Poccuiickoit ®enepanuun
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Mocksa 26 maprta 2009 r.

O HEKOTOPBIX BOITPOCAX, BOSHHUKIIINX B CBSI3H
C BBEJIEHUEM B JECTBUE YACTU YETBEPTOM
T'PAXKIAHCKOT'O KOJEKCA POCCUIACKOM ®EJAEPAIIVHA

B c¢Bs3u ¢ BBeleHMEM B JIEHCTBHE YacTH Y€TBEPTOM [ pak1aHCKOro Koaek-
ca Poccuiickoit ®enepanuu (nanee — I'K P®, Kogekc) B cynebnoli npaxktuke
BO3HHK pPsAJ BOIIPOCcOB. B 1ensx obecrnieueHus eTMHOOOpa3HBIX MOAXOJOB K MX
paspemenuto Ilnenym BepxoBHoro Cyna Poccuiickoit ®@enepaunu u [Inenym
Briciiero Apbutpaxsoro Cyna Poccuiickoil @enepauuyl NOCTaHOBJSIOT AaTh
CyJaM CleIytollle pa3bsiCHEHMUS.

1. Onpenensist NOABEAOMCTBEHHOCTD Ji€Jl, CBA3AHHBIX C IPUMEHEHUEM I10-
noxeHuid yactu vyerBeptod 'K PO, cynaM HajJIe)KUT UCXOAUTh U3 CleAyIolle-
ro.

Cnopsl 0 TOM, KTO SBJISI€TCS aBTOPOM PE3yJIbTaTa MHTEIUIEKTYalbHOH Aes-
TENbHOCTH, 110JIBEAOMCTBEHHBI Cy1aM 001Iel IOpUCAMKIINY KaK HE CBS3aHHBIE C
OCYILIECTBJIEHHEM IIPEANIPUHUMATEILCKON U UHOM 3KOHOMUYECKOH HesTeNbHO-
CTH.

ITonBemOMCTBEHHOCTh CIIOPOB O HapYILUEHUAX UHTENJIEKTYalIbHBIX NpaB Ha
pe3ybTaThl UHTEIUIEKTYaJIbHOM NEesITEIbHOCTH U NIPUpPaBHEHHbIE K HUM CpeJICT-
Ba MHJAMBHUAyalU3allMy IOPUIUYECKUX JIUL, TOBApOB, paboT, yCIyr U npeanpu-

SITPIﬁ, 00 YCTaHOBJICHUH l'IaTeHTOOGJ'IaI[aTeJISI, O IIpaBC NpCKACNOJIB30BAaHNUA U
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NOCTIENONIb30BAaHMS, & TAK)KE CIIOPOB, BBITEKAIOIIMX U3 JIOTOBOPOB 00 OTUYX e~
HUHM UCKIIIOUMTENIBHOIO IpaBa M JIMLEH3UOHHBIX JOIOBOPOB, ONMpEAEsIeTCsS HC-
X0/ U3 CyOBEKTHOIO COCTaBa y4aCTHHUKOB CIIOpa, €C/IM TaKod CHOp CBS3aH C
OCYLUECTBIICHUEM NPEANPUHUMATENLCKOM U UHOM 3KOHOMUYECKOH AeSTEIBHO-

CTH.

Bonpocol npumeHenns MenepanbHoro 3akona «O BBeieHUH B AelicTBHE
yacTH YerBepToil I'paxknanckoro kogexkca Poccuiickoin ®eaepannn»

2. Yacts yetBeptas 'K PO BBenena B aeiicteue ¢ 01.01.2008. B cuny cra-
U 5 ®enepanbHoro 3akoHa ot 18.12.2006 Ne 231-®3 «O BBeneHUH B AeHCT-
BUE 4YacTu ueTBepTOM ['paxnaHckoro kojekca Poccuiickoit denepaunn»
(manee — BBoAHBIN 3aKOH) OHA MPUMEHSIETCS K MPAaBOOTHOLICHUSM, BO3HUKIIMM
rocjie BBeAeHUSA ee B AciicTBue. [lo NpaBOOTHOLIEHHSM, BO3HMKIUHUM [0
01.01.2008, oHa npuMeHsieTCs K T€M MpaBaM U OOA3aHHOCTSAM, KOTOpbIE BO3-
Huknu nocne 31.12.2007.

VYka3aHHOE 03HAYaET, B YaCTHOCTH, CJIeIyIOLIEE.

2.1. Tlpu paccMOTpeHHH Jesl O HapylLIeHHUsX IpaB Ha pe3yJbTaTbl UHTEN-
JIeKTyallbHOM JiesaTeNbHOCTH, AonyieHHbx no 01.01.2008, cynam cnepyet py-
KOBOZACTBOBAThCS 3aKOHONATENbCTBOM, JE€HCTBOBABIIUM JO BBEIECHUS B AeHCT-
Bue yactu yetBeproi I K PO.

Tak, ecny TUIIOM JOITyIIEHO HE3aKOHHOE BOCIIPOU3BEICHUE IPOU3BEACHHUS
no 01.01.2008, a pacnipocTpaHeHHe ero KOHTpagakTHOIO dK3eMIuIpa ocyllie-
ctBieHo mnociue 31.12.2007, neno B 4aCcTH HapyLIEHUS IIpaBa Ha BOCIIPOU3BE/IE-
HHE JOJDKHO paccMaTpHUBaThCs B COOTBETCTBHM ¢ 3akoHOM Poccuiickoi ®ene-
pauu ot 09.07.1993 Ne 5351-1 «O06 aBTOpPCKOM IIpaBe M CMEXHBIX IIpaBax»
(manee — 3akoH 00 aBTOPCKOM MpaBe), B YaCTH HapylIEHHUs IIpaBa Ha pacnupo-
CTpaHEeHHEe — B COOTBETCTBHH C MOJNIOXKEHUSIMU YacTh YeTBepToi [ K PO.

2.2. Ilpu paccMOTpeHUH Jie O NPU3HAHUU MHTEJUIEKTYalbHBIX NpaB (IIpH

IIPUMEHUMOM POCCHICKOM MpaBe) MOJIEKUT NPUMEHEHUIO POCCHIICKOe 3aKo-
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HOJIATEeIbCTBO, AEHCTBOBaBIIEE HA MOMEHT BOSHUKHOBEHHUS COOTBETCTBYIOLIETO
npaBa. Tak, aBTOp MIPOU3BEICHUS ONpENEIISETCs HA OCHOBE 3aKOHOJATENbCTRA,
JefCTBOBABIIEr0 Ha MOMEHT €ro CO3JaHHus; aBTOp U300pEeTeHHs, TOJe3HOH Mo-
JIeNTA WJIM MPOMBILUIEHHOTO 00pasia — Ha OCHOBe 3aKOHOJATeNbCTBa, AeiCTBO-
BaBIIIETO HA JIaTy MOJa4yy 3asiBKY Ha BbIJavy IaTe€HTa Ha 3TO U300peTeHue, Mo-
JIe3HYI0 MOJIENb WK IPOMBILUIEHHBIH 00pazel.

2.3. Ilpu ocnapuBanuu pemenuii @enepansHoil ciyxObl 10 UHTEIIEKTY-
aJIbHOI COOCTBEHHOCTH, MaTeHTaM M TOBAapHBIM 3HaKaM (Jayiee — PocmareHT)
CyIsl JOJDKHBl YYMTHIBaTh: 3asBKM Ha BbLAAuy MaTeHTa, 3asBKU Ha TOBApPHBIA
3HaK, a TaK)Ke 3asBKM Ha HaMMEHOBaHHE MeCTa IIPOUCXO0XKACHHS TOBapa Mojie-
)KaT paccMOTpeHHUI0 PocnaTeHTOM B NOpsAKE, YCTaHOBICHHOM 3aKOHOJATeN b~
CTBOM, JCHCTBOBaBILIUM Ha MOMEHT IMOJAAYU 3asBOK, ECIIM UHOE CHEI[HAIBHO HE
IIPEXYCMOTPEHO 3aKOHOM.

Ilpu paccMOTpeHHUH BO3pakeHWH NMPOTHB BBIAYM NATEHTa, MPeAOCTaBJe-
HUS NPaBOBOM OXpaHbl TOBAPHOMY 3HaKy, HAUMEHOBaHHUIO MecTa NIPOUCXOXK]Ie-
HHUS TOBapOB CY/Ibl ONIPEAENSIOT OCHOBaHHUS ISl IPU3HAHHS HeleHCTBUTEIbHBIM
naTeHTa, NpeJOoCTaBlI€HUs] NPaBOBOM OXpaHbl TOBApHOMY 3HaKy, HalMEHOBa-
HHUIO MecTa NMPOUCXOXACHHUS TOBApOB, UCXOAS M3 3aKOHOJATeNbCTBA, NEHCTBO-
BaBIIEr0 Ha MOMEHT IOAAa4¥ 3asiBKU Ha BblJayy MaTE€HTa, 3asiBKM Ha TOBApPHBIH
3HaK, 3a5BKU Ha HAUMEHOBAHUE MECTa TPOUCXOXKJACHUSI TOBAPOB.

BMmecTe ¢ TeM NOJIEKUT NPUMEHEHHUIO MOPSI0K PACCMOTPEHHS COOTBET-
CTBYIOIMX BO3paKeHU, AeMCTBYIONNH Ha MOMEHT OOpallleHHs 3a TPH3HAHUEM
HEJEHCTBUTENBHBIMHU MATE€HTA, IIPEJOCTaBICHUS TPaBOBON OXpaHbl TOBAPHOMY
3HaKy, HAUMEHOBaHHUIO MECTa IIPOUCXOXKIEHUS TOBAPOB.

2.4. Pemas BOmpoc O NpEKpallleHUH [IpaBOBOH OXpaHbl TOBApPHOIO 3HaKa
JOCPOYHO BCJIEJICTBHE €r0 HEHCIIONb30BaHMS, CyABl NOJDKHBI HCXOAWTH U3
TPEXJIETHETO CPOKa Takoro Hewcroyib3oBaHus (MyHKT 1 crateu 1486 T'K PO)

BHE 3aBUCHMOCTH OT AAaThl ITOJAYH 3a4BKH Ha TOBapHLIﬁ 3HaK.
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3. B cuny ab3ana mepsoro crateM 6 BBOAHOro 3akoHa CpPOKHM OXpPaHBI
npaB, NpeJyCMOTpeHHble cTaThamu 1281, 1318, 1327 u 1331 I'K PO, npume-
HAIOTCS B ciIydasX, KOrja NITHAECATUIETHUNA CPOK JEHCTBHS aBTOPCKOro Ipasa
WIM CMEeXHBIX IpaB He uctek k 01.01.1993.

CornacHo a63aiy nepsomy nynkra 1 cratbu 1281 Kogekca uckirounrenb-
HOE IIpaBO Ha MPOM3BEJEHUE AEHCTBYET, M0 o0leMy MpaBuly, B TeUeHHE BCEH
KM3HM aBTOpa M CEMUIECATH JIET, cuuTas ¢ | sHBaps rojga, ClIeAyIoILEro 3a ro-
JIOM CMEPTH aBTOpA.

IlosToMy, eciiv NATHAECATUIETHUN CPOK HNEHCTBHsS aBTOPCKOTrO INpaBa Ha
npousBezeHue ucTek mocie 31.12.1992 (no no Berymnenus B cuiny Denepans-
Horo 3akoHa ot 20.07.2004 No 72-@3 «O BHeceHHMU u3MeHeHH# B 3akon Poc-
cuiickoll Penepanu «O6 aBTOPCKOM INpaBe W CMEXHBIX MIpaBax», yCTaHOBHB-
IEr0 CEMUJIECATHIIETHUIN CpOK AeHCTBUS aBTOPCKOIO NpaBa) U MpPOU3BEACHHE
nepeuuio B oOuiecTBeHHOe AoctosiHue, ¢ 01.01.2008 pelcTBHE UCKIIIOUUTEND-
HOTO TpaBa Ha 3TO MPOMU3BeJICHHE BOZOOHOBISETCS U €ro CPOK UCHHCIAETCS 110
npaBuiiaM, peaycMoTpeHHbIM ctatbeld 1281 'K PO.

HedcTBUs J1M1l, UCIIOIB30BABIUUX A0 BBEIACHHUS B JEUCTBHE YacTH YeTBEp-
toit Konekca mpoussenenus, koropsle Haxoaunucs no 01.01.2008 B obwect-
BEHHOM JOCTOSIHMH, U COOMIOAABIINX MOJIOKEHHS cTaThu 28 3akoHa 006 aBTOp-
CKOM IIpaBe, HECMOTPsL Ha BO30OHOBJIEHHE NEHCTBUS HCKIIIOUUTEIBHOIO IpaBa
Ha NPOU3BeJleHHe HEe MOTYT CUMTaThCs HapylleHHeM. BmecTe ¢ TeM panbHei-
1Iee MCIOJIb30BaHUe MPOU3BEIEHUS MOXET OCYIIECTBISITHCS TOIBKO € COOJIIO-
JIEHHEM ToloxeHni yacTu yeteptoii ['K PO.

4. Ha ocHoBanum ab3alia BTOpOro ctated 6 BBOJHOro 3akoHa aBTOpPCKOE
NpaBo IOPUANYECKHUX JIUL, Bo3HUKIIee 10 03.08.1993, To ecTh 10 BCTyIIeHUS B
cuy 3akoHa 06 aBTOPCKOM IIpaBe, MpeKpalaeTcsi [0 UCTEYEHUN CEMUIECATH
JIET CO JHSI PAaBOMEPHOT0 0OHApOIOBAHMUs TPOU3BEIEHHS, & €CIIH OHO HE OBUIO
00HapOOBaHO — CO AHS CO3JlaHusl IpousBe/ieHUs. K COOTBETCTBYIOIMM MpaBo-

OTHOIIIEHUSIM TI0 AHANOTUM NPUMEHSIOTCS npasBuia 4yacTu yeTBeproit ['K PO.
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Jlns ueneél uxX NMpUMEHEHMs TaKue IOpUAWYECKUE JHla CYMUTAIOTCS aBTOpaMH
IIPOU3BEJEHUMN.

PyKkoBOICTBYSCH JaHHBIMU 3aKOHOMOJOXEHUAMH, CyAaM CIEAYeT YYHTHI-
BaTh: YKa3aHHe Ha TO, 4TO JJiA Lelell MpUMEHEHUs NpaBUl YacTH 4YETBEPTOH
Konekca ropyanueckue JTUla CUHTAOTCS aBTOpaMy IPOU3BEACHUI, HE O3HaYaeT
MPU3HAHUS COOTBETCTBYIOLIUX IOPUAMYECKUX JHUL[ aBTOpaMH, OO0NaNarolluMH
BCEM KOMIUIEKCOM HHTeJUIeKTYyalbHbIX MpaB Ha NMPOU3BEACHHUE, KOTOPBIE MOTYT
NpUHALJIeXaTh aBTOpaM — (PU3UYECKUM JMIiaM, — & KMEHHO JIMYHBIMH HEUMY-
IIIECTBEHHBIMH MPaBaMH.

BcenenctBue 3TOro K HOPUAMYECKUM JIHMI@M, MPHOOPETIIAM aBTOPCKHE
npasa 1o 03.08.1993, npumensitorcs nojoxenus: yactu 4etseproid 'K PO, pe-
TyJMpYIOLUe OCYIeCTBIEHHE, MpeKpallieHe UCKIIOUUTENBHOTO MpaBa U pac-
nopsoxkenue M. JlMuHbie HEUMYIIIECTBEHHBIE IPaBa Ha COOTBETCTBYIOLIME MPO-
W3BeJIeHUs NpUHaANeKaT PU3NHECKUM JIULaM.

5. CornacHo cratee 12 BBoaHOro 3akona mnoJyioxxeHusi MyHKTOB 1, 3 u 5
cratbH 32, ctateii 33 u 34 3akona CCCP or 31.05.1991 Ne 2213-1 «O6 uso-
operenusax B CCCPy», nyHkra 3 crateu 21, myHkTtoB 1 ¥ 3 crathd 22 H CTa-
ThU 23 3akona CCCP ot 10.07.1991 Ne 2328-1 «O npoMbIlIeHHBIX 00pa3iiax»
0 JIBroTax ¥ MaTepuajbHOM CTUMYJIUPOBAHMM NPUMEHSIOTCS HAa TEPPUTOPUH
Poccuiickoit denepanuy 10 NpUHATHS 3aKOHONATENBHBIX akTOB Poccuiickoii
GDenepauuu 0 pasBUTHMM  M300peTaTesNibcTBA M XYHOXKECTBEHHO-
KOHCTPYKTOPCKOT'O TBOPYECTBA.

[Ipn npuMeHeHNHU AaHHOH HOpPMbI HEOOXOAMMO YYUTHIBATh, YTO COOTBET-
CTBYIOIIME 3aKOHOIIONOXKEHUS, 4 TaKXe NMPUHATHIE AN UX pealu3alvyl HHbIe
HOpPMAaTHBHBIE IIPABOBHIE aKThl NOJJIEXKAT MPUMEHEHHUIO B YacTH, HE MPOTHBO-
peyaiei I'K PO.

Cratps 34 3axona CCCP «O6 uzobperenusx B CCCP», npeaycmarpu-
Baloliasg BBIILIATY M[peANpUATHEM-NIaTeHTOOONanareieM U [peANpUITHEM-~

JULECH3UATOM BO3HarpaXIAC€HUsA JINLaM, COAEHCTBOBABILIUM CO3JAHUID W HC-
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noip3oBaHuio u3zobperenus, ¢ 01.01.2008 npumeHsieTcs ¢ ydyeToM myHKTa 4
cratbu 1370 Koaekca TOJIBKO B 4acTH 00S3aHHOCTH paboTOAaTeNs BBILIATHTD
BO3HarpaxJleHUe WM KOMIIEHCALUI0 paDOTHUKY — aBTOpY ciykeGHOro uzobpe-
TEHUSI.

6. Ucxons u3 cratey 14 BBoaHoro 3akoHa ¢UpMeHHble HAaHMEHOBaHHSA
IOpUOUYECKUX JHL, HE COOTBETCTBYlOLME NpaBuiaMm mnaparpada 1 rnaeel 76
I'K PO, noanexat NpuBEEHHIO B COOTBETCTBHE C STUMU NpPaBHIaMU IIpH Mep-
BoM nociie 01.01.2008 u3mMeHeHUH yYpeUuTENbHBIX JOKYMEHTOB IOPUIHYECKUX
JuL.

Ecnu ¢upMeHHOEe HaMMEHOBAHME HOPHAMYECKOTO JHla He TIPUBEIEHO B
cooTBeTcTBUE ¢ TpeboBaHUsAMU NMYHKTOB 3 U 4 crathu 1473 'K PO B ykasan-
HBI MOMEHT, TO COTJIACHO IYHKTY 5 3TOi CTaTbU OpraH, OCyLLECTBIISIOUUi ro-
CYAapCTBEHHYIO PETUCTPALMIO IOPUIUYECKHX TN, BIPaBe MNPEAbIBUTH TAKOMY
IOPUINYECKOMY JIUILy MCK O NMOHYXIEHUU K U3MEHEHHI0 (PUPMEHHOro Haume-
HoBaums. [TonoxxeHnus a63aua Tperbero nyHkra 2 u nyHkra 3 crated 61 Konek-
ca B JIaHHOM CJIy4ae He PUMEHSIOTCA.

7. Ilopnynktom 13 cratbu 17 BBoaHoro 3akona 'K P® pononHeH crath-
eit 152!, ycranaBnuBaromieit oxpaHy u306paxkeHus rpakIaHUHA.

[IpaBo Ha oOHapojoOBaHHE U JanpHeiilee UCIOMb30BaHHE n300paxxeHus
TpaXIaHWHA HE ABISETCS UCKIIOYUTENBHBIM IIPaBOM B CMBbICHE IONOXKEHHH
yactu derBepToit Konekca, cienoBaTenbHo, B Cllyyae HapylUEHUs yKa3aHHOTO
npaBa MOTYT OBITH IPUMEHEHEI JIMLIb CIIOCOOB! 3aIUTHI, YCTAHOBJICHHBIE CTaTh-
eit 12 'K PO.

Takke Ha[JICKHT HMETh B BUAY, 4To B cuny cTaThy 152' Kogekca He Tpe-
OyeTcs cornacus rpaxciaHvHa Ha oOHapoJOBaHMeE W JayibHEHllee UCIOoNb30Ba-
HHe U300paxKeHus, eClu:

HCIIOJIb30BaHUE H300paXKEHUsI OCYLIECTBISAETCS B TOCYJApCTBEHHBIX, 00-

IMECCTBCHHBIX WK UHBIX H}’6JII/I‘IHBIX HHTEPECAX;



7

WK M300paXeHHe IpaXkJJaHWHa IOJNYdEeHO IIpH ChEMKe, KOoTopas IpOBO-
IUTCA B MeCTaX, OTKPBITHIX Ui CBOOOJHOIO IMOCELICHMs], UM Ha MTyOIMYHBIX
MeponpHATHIX (cobpaHHsX, cbe3nax, KOH(PEepeHIUAX, KOHLepTax, Mpe/cTaBie-
HUSX, CIIOPTUBHBIX COPEBHOBAHUAX M MOJOOHBIX MEPONPUATHIX), 32 UCKITIOUE-
HHEM ClTydaeB, KOraa Takoe n3o0pakeHue SBIIIeTCS OCHOBHBIM OOBEKTOM HC-
NOJIL30BaHMS;

WM FPaXkIaHUH [TO3UPOBAT 32 IUIaTy.

ITox creMKoOH, MPOBOAMMON B MeCTax, OTKPBITHIX JJI1 CBOOOIHOrO Imoce-
IEHHUs, TOHUMAETCs B TOM 4HCJle KHHO- U (POTOChEMKa, BUAEO3AIUCh, OCYIIe-
CTBJIsIeMasi B XO/JI€ IPOBEICHUs] OTKPBITBIX CYAeOHBIX 3acelaHUM.

Kuno- u ¢otocreMmka, BHAEO3aNHCh OTKPBITOrO CyAeOHOTO 3acemaHust
IOOJKHBI IPOBOAUTHCS B IOPSAKE, [IPEIYCMOTPEHHOM IPOLIECCYaTbHBIM 3aK0-
HOJATeNhCTBOM (uUacTb 5 cTaThu 241 YTrosoBHO-IpOLIECCYANBHOTO KOJEKca
Poccuiickoit @enepanuy, 4acte 7 crath 10 I'paxaanckoro npoteccyanbHOro
xonekca Poccuiickoit ®enepaunn (nanee — I'TIK P®), yacts 7 cratbu 11 Ap-
OuTpaxHOro TmpolieccyanbHoro koznekca Poccuiickoil ®enepauuu (nanee —
ATIK PD)).

Cornacue Ha HCMOJIb30BaHUE TaKO! 3alMCH OT YYaCTHUKOB cyaebHOro 3a-
celaHus He TpeOyeTc4.

8. Cratreit 25 BBOAHOro 3aKOHa BHECEHBI HM3MEHEHHS B CTaThio 772
I'KP®, perynupyrolyro T1paBa CTOpPOH Ha  pe3yibTaThl  HAy4yHO-
UCCIIEI0BATENBCKUX, ONBITHO-KOHCTPYKTOPCKUX U TEXHOJIOTHUYECKUX padoT.

B cuny nynkra 3 crateu 772 Koaekca npaBa UCTIOTHUTENA B 3aKa34yuKa Ha
pe3ynpTaThl paboT, KOTOPHIM NPEAOCTaBIsAETCA IPaBOBasi OXpaHa KakK pe3yJibTa-
TaM MHTEJUIEKTYalbHOM  JEeSTENbHOCTH, ONpPeAeNsdloTCs 110  MpaBUiIaM
pazzaena VII TK PO®.

Ecin B paMkax MHCIONHEHUs JOroBOpa Ha BHIINONHEHHE HAy4HO-
JICCIeIOBATENhCKUX, OIBITHO-KOHCTPYKTOPCKHX M TEXHOJIOTHYECKMX paboT

C031aH MAaTeHTOCIOCOOHBIH pPeE3yabpTar HHTGHHCKTyaHBHOﬁ ACATCIIBHOCTH, CO3-
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JlaHHe KOTOPOro He OBUIO MPSIMO NPELyCMOTPEHO JOTOBOPOM, MPaBO Ha MOJIy-
4eHME NMaTeHTa Ha U300pEeTEeHHE, NONE3HYI0 MOJENb UK MPOMBIILIEHHEIH 06pa-
3en] B cuily nyHkTa 1 craten 1357, mynkra 1 crateu 1371 Kopexca npuHame-
KUT NOAPSAAUMKY (MCTIONHUTENIO), €CIH JJOTOBOPOM MEXIY HCIOJHHUTEIEM U
3aKa3uMKOM He IMpeIyCMOTPEHO HHOe. B yacTHOCTH, ¢ y4ETOM H3JI0KEHHOTO, a
Taxoke nojoxenuit crateu 772 I'K PD 3aka3uuky MoxeT OBITH epetaHo MnpaBo
Ha MOJyYeHHUE MaTeHTa.

IlopsiloK HMCIONB30BaHUS TAKOrO pe3yjbTaTa 3aKa34yHKOM OIpeleNseTcs

Ha ocHoBaHuM ctaTthbi 1371 Konekca.

O0mue nosioxkeHUst

9. B cooTBeTCTBUM € MOJIOXKEHUAMH 4YacTH dyeTBepToil I K P® TepmuHOM
«UHTEIJIEKTyalbHass COOCTBEHHOCTb» OXBAThIBAIOTCS TOJBKO CAMH Pe3yJIbTATHI
HMHTEJUIEKTYJIbHON JEATEJIbHOCTH M NpHpaBHEHHBbIE K HUM CpeJCTBa WHIWBH-
OyaJIM3aluy IOPUIUYECKUX JIUL, TOBApOB, paboT, yCIyr U NpeAnpUsaTUid, HO He
npaBa Ha HUX (cTaThs 1225 Koaekca). Ha pe3ynbrarsl MHTEIEKTyalbHOM es-
TEJIbHOCTH Y MPHUPaBHEHHbIE K HUM CPEACTBa MHIMBUAYalW3allUM HOpUAUYE-
CKHX JIUL, TOBApOB, paboT, yCJIyr ¥ NpeANnpuUsTHil (MHTEIEKTyaIbHYI0 COOCT-
BEHHOCTh) B cuity ctatb 1226 'K PO npusnaroTcs MHTEUIEKTyallbHbIE NPaBa,
KOTOpblE BKJIOYAOT B ce0sl UCKIIOUUTENbHOE IIPaBO, SBISAIOIIEECS UMYIIECT-
BEHHBIM [IPaBOM, a B Cily4asx, NpelycMOTpeHHBIX KomekcoM, Takxke NHYHbIE
HEMMYIIIECTBEHHBIE [IpaBa U UHBIE NpaBa. B CBA3U ¢ 3THM cyllaM clelyeT yuu-
TBIBaTh CIEAYIOLLEE.

9.1. ITlynkt | crateu 1225 I'K P® comepXUT HcuyepIbIBaIOLIMN N1€pedeHb
pe3yJbTaTOB HHTEIUIEKTYalbHOW JEATEIbHOCTM W TIPUPABHEHHBIX K HUM
CPeNCTB HMHIMBHUIyAIU3allUHd IOPUAMYECKUX JIML, TOBapoB, paboT, yciyr u
IpeANPUSITUH, KOTOPBIM NIPENOCTABIAETCA IPaBOBasi OXpaHa Ha OCHOBAaHMHU U B

HopsJKe, IpeyCMOTPEHHBIX YacTblo yeTBepTod I' K PO.
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9.2. Jluynple HeMMYILIECTBEHHbIE U UHBIE N1paBa, yKa3aHHEIE B cTaThe 1226
['K P®, oxpaHsArOTCs TOJIBKO B TOM CIIy4ae, €CIIH COOTBETCTBYIOLUIUMH MOJIOXKE-
pusMH 4dacTd 4yerBepTod Kojexca 0 KOHKPETHOM pe3yJibTaTe MHTEIIEKTYallb-
HOI JeATebHOCTH UJIW NPUpPaBHEHHBIM K pe3y/bTaTaM HHTEJUIEKTyalbHOU Jes-
TENLHOCTH CPEACTBaM HWHJHBMIYyallM3allUd YCTAaHOBJIEHA OXpaHa CIEeNHaIbHO
[IOMMEHOBAHHBIX JINYHBIX HEUMYLIECTBEHHBIX 1 MHBIX MPaB,

10. Ilpu paccMOTpEeHHH BOIPOCOB, CBA3AHHBIX C NIPAaBOM Ha BO3Harpaxpe-
HHMEe 3a MCNOJIb30BaHUE pe3ylbTaTa WHTEIIEKTyalbHO! AeATeNIbHOCTH (KpoMe
IpaBa Ha BO3HArpax<ICHUE 3a HCIIOJIb30BAHUE CITYKeOHOro MIPOU3BEIEHNS ), CY-
JlaM HaJJIEXKHUT UCXOJUTh U3 CIIeAYIOLLErO.

10.1. Tlo cmsblcny mosnoxxeHud nyHkra 5 cratbu 1229 'K P® npaBo Ha
BO3HarpaxJjeHue BXOJUT B COCTaB UCKIIIOHUUTENHHOIO MIpaBa.

10.2. B cny4asx, yCTaHOBJIEHHBIX NOJIOXKEHUAMH YacTu yeTBepToil [ K PO,
IIpaBO Ha BO3HArpaXJeHHe COXpaHsieTCs y aBTOpa, UCTIOJTHUTEINS, U3TOTOBUTENS
¢dboHOTpaMMBI ¥ TOTZA, KOTJa UCKIIOYUTENBHOE TIPABO €My HE IIPUHAJIEKUT, a
paBHO y obyaziaTens HCKJIIOYUTENBHOTO 1IpaBa, €CJIM OHO CYHIECTBEHHO OTPaHHM-
yeHo (Hanpumep, ctatbu 1245, 1263, 1326 Kogekca).

10.3. Ha ciy4an, npelyCMaTpUBaIOIHe UCIIONb30BaHUE pe3YbTaTOB UH-
TeJUIEKTyalbHON JIedTeIbHOCTH 6e3 cornacus mpaBoobiiafgaTeneii, HO ¢ coxpa-
HEHHEM 32 HUMHU IIpaBa Ha BO3Harpa>kJeHHe, paclpocTpaHseTcs NpaBuiio ab3a-
na nepsoro nyHkrta 1 crateu 1231 I'K P® o nefictBruu Ha Tepputopru Poccwii-
cxoit Penepaniiyi UCKIIIOUUTENBHBIX 1paB, YyCTAHOBICHHBIX MEXyHApOIHBIMU
noroBopamu Poccuiickoit @enepaunu u Konexkcom.

10.4. Cygam crnelyeT Y4YuThIBaTh, YTO B CHJY MyHKTa 3 craTbu 1263
I'K PO xoMno3uTop, SBJISIOUIMINCS aBTOPOM MY3BIKaJIbHOIO IPOU3BEAECHUS, UC-
TI0JIb30BaHHOr'O B ayMOBU3yaJIbHOM IPOU3BEICHUH, COXPaHSAET IPaBo Ha BO3-
HarpaxjaeHue Hpu MyONUMYHOM HCIOJHEHUH U060 CooOLIeHHH B 3QUp HIH HO
Kabeo 3TOro ayauOoBU3yalbHOIO MpousBeAeHUud. TakuM oOpazoM, Jaxe ecid

HCKJIIFOYHUTCIBHOC MPaBO Ha COOTBETCTBYIOUICC MY3BIKAJIBHOC IPOHU3BCACHHUC B


http:rrpoH3Be.n;eHH.SI
http:npOH3Be,lJ.eHH.SI
http:pacrrpocTpaH.SieTc.SI
http:cornacH.SI
http:o6Jia,lJ.aTeJI.SI
http:H3fOTOBHTeJI.SI
http:HCIIOJIHHTeJI.SI
http:COXpaH.SieTC.SI
http:IIpOH3Be)l;eHH.SI
http:oxpamHOTC.SI
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1eJIOM [IPUHAUIEXUT JAPYTroMy JIULY, IIPaBO Ha BO3HArpa){ICHUE COXPaHAETCS
32 KOMIIO3UTOPOM.

10.5. B cuny nmyHnkra 3 cratbu 1255 'K P® npaBo cnemoBaHus sBiseTcs
CaMOCTOSATEIBHBIM IIPaBOM aBTOPa, OTJIMYHBIM OT IPHUHAJUIEKAIIET0 €My HC-
KJIFOYMTENBHOTO NpaBa Ha MPOU3BEJEHUE.

[Ipy paccMOTpeHMH CIIOPOB, BO3HUKAIOLLUX B CBS3U C MIPUMEHEHHEM IO~
noxenuit 'K PO o npase creoanus, He0OXOMMMO UMETH B BHJY: B COOTBET-
cTBUM ¢ IMyHKTOM 1 ctaTem 1293 Kogekca cyliecTBo nmpaBa ciieIoBaHHUS COCTO-
UT B TOM, YTO aBTOp UMEET NIPaBO Ha IOJIyYeHUE BO3HATPa)KAeHHs B BHJE MPO-
LEHTHBIX OTYHMCIEHUH OT LEeHBbl NEepenpojaxu OpUTHHaja MPOU3BEAEHHUS H30-
Opa3zuTeNbHOIo UCKyCcCTBa. B oTnHM4YMe OT UCKIIIOYMTENBHOrO MpaBa MpaBo clie-
JOBaHUS HEOTUYXKAAEMO, XOTs NEPEXOAUT K HACcleIHUKaM aBTOpa Ha CPOK Jiek-
CTBHUS UCKITIOUUTEIBHOIO NpaBa Ha npousseaeHue. IlpaBom cienoBaHus MOJIb-
3YIOTCSl TaK)X€ aBTOpPBI JINTEPATYpPHBIX U MY3bIKabHBIX TIPOU3BENECHUNH B OTHO-
IIEHUM TIepeNpoaaxy aBTOPCKUX pyKomnuced (aBTorpadoB) UX MPOU3BEACHUH
(myHkT 2 cratbu 1293 'K PO).

11. Cornacno nynkrty 1 crateu 1233 I'K P® npaoobnanarenss MOXeET
pacTopsANTLCS MPUHAIEKAIIUM €MY UCKIIOUUTENbHBIM NIPAaBOM Ha pe3yNbTaT
MHTEJUIEKTYalIbHOM JEeATEeNbHOCTH WM Ha CPEACTBO HWHIMBUAYAIU3ALUU JIO-
OBIM He IPOTUBOPEYALLKM 3aKOHY U CYLIECTBY TaKOT'O UCKIIIOYUTENBHOTO MpaBa
CrocoOoM.

B cnydae BHeCeHUs MCKIIIOUUTENBHOTO IIpaBa B KauecTBe BKJIaJa B YCTaB-
HBIH (CKJIaIOYHBIN) KamyTal IOMUMO YKa3aHUs Ha 3TO B YUYPEAUTEIBHOM JOTO-
BOpe HeOOXOIMMO 3aKIIIOYeHHE OTAEIBHOIO A0rOBOpa 00 OTHYXAEHUH HCKIIIO-
YUTEJILHOTO MpaBa WM JTULEH3MOHHOIO JOTOBOPa, OTBEYAIOIEro TpeOoBaHUsAM,
ycraHOBIeHHBIM 4dacTeio 4deTsBepToil 'K P®. B cimyuasx, mpenycMOTpeHHBIX
nyHkToM 2 ctaTbhM 1232 Koznekca, Takoil OTAENBHBIN AOTOBOP MOMJIEXKUT rocy-

JapCTBEHHOH perucTpanuH.


http:crrytia.HX
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12. Cratesamu 336, 1233 'K P® pornyckaercs pacropspkeHHE HCKIIOUU-
TEJILHBIM IIPABOM Ha pe3yJIbTaT UHTEUIEKTYallbHOMN JEATEIbHOCTH HUIIU Ha Cpeji-
CTBO MHUBHIyalTN3alllU MyTeM 3aJl0Ta.

Cynam cienyeT Y4YHTBIBaTh, YTO IIPH 3aj0re MCKIIOYUTEIHLHOTO NpaBa
nojjiexxar npuMeHenuto noynoxenus crareit 334 — 358 I'K P® u 3akona Poc-
cuiickoid @enepannu oT 29.05.1992 Ne 2872-1 «O 3anore» (B 4yacTu, He MPOTH-
Bopeuateii ykazaHHeIM ctatesiM 'K P®) ¢ ocobeHHOCTAMU, MTPeyCMOTPEHHEI-
MU 4acTbio yeTBepToit Konekca.

Takue ocobenHocTH yctaHoBieHsl cTatheil 1232 ['K P®, onpenenstomeit
cly4au, KOT/ia 3aJ10T MCKITFOUUTENBHOIO 1paBa Ha pe3ysbTaT MHTEJUIEKTYaTbHOM
JIeSTEIbHOCTH WUJIM Ha CPeJCTBO MHAMBHAYaNU3allUM NMOAJIEKHUT rOCYAapCTBEH-
HOM perucTpaliyu, a Taxxe nmyHkTtom 5 crated 1233 Kogekca, B CHITy KOTOPOTO
B Cllydae 3aKJIIOUeHHUsl JOroBOpa O 3aJI0re UCKIIIOUUTEIBHOIO NpaBa Ha pe3ylib-
TaT UHTEJIEKTyJIbHON J€ATENbHOCTH WM Ha CPEJCTBO MHIMBHIyaIU3aLluH 3a-
norojartesnb BIpaBe B T€YeHHE CpOKa AEHCTBUS 3TOTO AOTOBOpa MCIIONB30BaTh
TaKO# pe3ysibTaT UHTEIIEKTYaIbHON NesTeIbHOCTH WM TaKoe CPeJICTBO UHIU-
BUAYyaIH3alldl M PACTOPSKAThCs UCKIIOUUTEIBHBIM IIPAaBOM Ha Takoi pe3yiib-
TaT WIM Ha TaKoe CPeACTBO Oe3 Coryiacus 3aJlorojepxarTens, eclid JJOrOBOPOM
He MpeyCMOTPEHO MHOE.

Takxe HaANEXUT UMETh B BHAY, YTO HE MOTrYT BBICTYNAaTh B KadecTBE
NpeaMeTa 3ajiora JIMYHble HeMMYILECTBeHHbIEe NpaBa. MIMylecTBeHHBIE NpaBa
Ha pe3ynbTaThl MHTEJJIEKTyaJbHOH JEATEeJbHOCTH W INpUpaBHEHHBIE K HUM
CpeACTBa MHAMBUAYalu3allUd MOTYT BBICTYNIaTh B KadeCcTBe IMpeaMeTa 3ajora
IpU YCJIOBUH, YTO JOIMYCTHUMO HUX OTYYKIEHHE OT IpaBoobnanarens. Tak, He
MOTryT OBITH NMPEIMETOM 3ajiora MpaBo Clel0BaHUA Ha NMPOU3BeJeHUS U300pa-
3UTEJIBHOr0 HMCKYCCTBa, aBTOPCKUE pykonucu (aBTorpadbl) JUTEPATYPHBIX U
MY3bIKAIBHBIX IPOU3BEACHHUH, HCKIIIOUUTENRHOE MTpaBo Ha GpUpMEeHHOE HauMe-
HOBaHHWE, MUCKIIOYHUTENIbHOE NMPaBO Ha HAVUMEHOBAaHUE MECTA IPOUCXOXKIACHUS

TOBapoOB.


http:npOHCXO)I()l.eHH.SI
http:IIpOH3Be,IJ,eHH.SI
http:CJie)l.OBaHH.SI
http:3aJIOfO,ll,ep)l(aTeJI.SI
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http:IJ,eHCTBH.SI
http:3aKJIJOqeHH.SI
http:IIOJIO)I(eHH.SI
http:l.OIIycKaeTC.SI
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IIpeameT moroBopa o 3ajiore UCKIIOYMTENBHOIO mpasa (ctaThu 336, 339
'K P®) onpezensercs NpUMeHUTENBHO K IMyHKTY 6 ctateu 1235 Kopekca my-
TEM yKa3aHHs Ha pe3yJIbTaT UHTEJUIEKTyalbHON NEATENIBHOCTH WM Ha CPEICTBO
MHIUBUAYaIN3aluy, IIPaBO UCIOJB30BAHUS KOTOPBIX MepemaeTcs B 3ajlor, CO
CCBUIKOH B COOTBETCTBYIOIIMX CyyasiX Ha HOMEp M JaTy BbIa4Yd HOKYMEHTa,
YIOCTOBEPSIOIIEr0 MCKIIOYUTENIbHOE NPaBO Ha TaKOH pe3yibTaT MM Ha TaKoe
CpeAcTBO (TIaTeHT, CBUJIETENBCTBO).

Taxxxe B noroBope o 3ajnore JOJKHO OBbITh ONpPeNEsIEHO: 3aJI0XKEHO JIH HC-
KJIIOUMTENIbHOE TPaBO Ha pe3yjbTaT MHTEIEKTYabHOW JesATENhbHOCTH WM Ha
CpeACTBO MHIWBUIyaJIU3allMK B TOJHOM 00beMe (IPUMEHHUTENBHO K MyHKTY 1
crarbu 1234 'K P®) win npaBo ucnosnb30BaHusl TAKOTO pe3yibTaTa WM TaKOTo
CpelCTBa B NPEAYCMOTPEHHBIX JOTOBOPOM Mpeneiax (MIPUMEHHUTENBHO K ITyHK-
ty 1 crareu 1235 I'K P®). B nocneanem ciiydae AOroBop O 3ajore JI0JKEH
peaycMaTpUBaTh U OOCTOSTENBCTBA, IPUBEACHHBIE B MOINYHKTe 2 IMyHKTa 6
crath¥ 1235 u cratbe 1236 Konekca.

OOpanieHre B3bICKAaHHMs Ha 3aJI0)KEHHOE UCKIIIOUMUTENBFHOE MPaBoO OCYIIe-
CTBJIIETCS B NOpPsiJIKe, yCTaHOBJNeHHOM cTaThelt 349 'K PO.

OOpanieHrie B3pICKaHUS Ha 3aJI0)KEHHOE UCKIIIOUUTENBHOE ITPaBO BO3MOX-
HO 1o npaBunaM myHKTa 2 ctatbi 349 'K PO kak B cyneOHOM, Tak U BO BHECY-
JeOHOM IopsKe Ha OCHOBAaHWYW NMHCBEMEHHOIO COTJIAlIeHHs 3aJloroAarens U 3a-
aoroaepxartes.

13. Ilpu npumenenuu crateit 1234 u 1235 I'K PO cynam Haanexur ucxo-
JTH U3 CIEAYIOLLETO.

13.1. B cuny nynkta 1 crareu 1234 I'K PO nio norosopy 00 oT4yXIeHHH
HCKJIIOYMTENILHOTO TIpaBa MepejaeTcs HCKIIOYUTEIbHOE MpaBO Ha pe3yNbTar
MHTEJUIEKTYJIbHON IeITeNbHOCTH HIIM Ha CPEJCTBO MHAMBUAYyaAJIU3aLMHU B I0OJI-
HOM 0OBbeEMeE.

JloroBop, npeaycMaTpHBAIOUINI OTYYXIAEHHE IpaBa UCIOIB30BAHUA pe-

3yJibTarta I/IHTCJIJICKTyaJIBHOﬁ ACATCJIBHOCTH HJIM CpE€ACTBA MHAWBHUAYAJIHN3alluy,


http:cy.LI.aM
http:cnyqa.HX
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HO B TO K€ BPeMsl BBOJSIIMI orpaHUYeHUs 110 criocobaM HCIIOJIb30BaHHS COOT-
BETCTBYIOIIETO pe3yibTaTa UM CpeACTBa TUO0 yCTaHABIUBAIOMIUN CPOK JeHCT-
BHUSI ATOT'O JIOroBopa, ¢ ydetoMm nonoxeHuit ctateu 431 Komexca Moxer OBITH
KBATUQULMPOBAH CyAOM KakK JHMIEH3HUOHHbIH norosop. IIpu orcyTcTBUM Takoi
BO3MOJKHOCTH JIOTOBOP MOJJIEKUT NMPU3HAHUIO HEAEHCTBUTENBHBIM (CTaThs 168
'K PD).

13.2. JloroBop 00 OTUYXIEHHUU HCKIIIOUUTENHHOIO MpaBa 3aKiovyaercs
TONIBPKO B MHUChbMeHHON (opme. JIMieH3MOHHBIA JOTOBOP 3aK/IIO4aeTCs B NMHUCh-
MeHHOH dopme, ecnu 'K PD He mpenycmotpeno uHoe. [Ipu atoM Hecobmoae-
HHE ITUCbMEHHOI (OpMBI AOrOBOpa COTJacHO MyHKTY 2 cTaTbu 162, myHKTY 2
crated 1234, nyHkty 2 cratbu 1235 Kopekca BiedeT HEAEHCTBUTENBHOCTE Ta-
KOT'0 JOT0BOpA.

B cnyyasx, onpeneneHHbIX MyHKTOM 2 cratbu 1232 I'K P®, norosopst 006
OTYYXJCHUHM HCKIIOYUTENBHOrO NpaBa M JIMLUEH3UOHHBIE JOTOBOPHI MOMAJIEXAT
rocyziapcTBeHHO# peructpauui. I1pyu atom HecobmoaeHne TpeboBaHUS 0 rocy-
IapCTBEHHON perucTpaluy COrjacHO MyHKTY 2 crtarhd 1234, myHkrty 2 cta-
thH 1235 TK PO® Bneuer HeAeHCTBUTENBHOCTE foroBopa. OQHAKO B CHIY ITyHK-
ta 3 cratbu 165 Konekca B ciaydae, eciii Takod J0rOBOp COBEpILIEH B HajJjle-
)aied ¢popMme, HO OJIHa U3 CTOPOH YKJIOHSIETCSl OT €r0 PEruCTpaluu, CyJ| BIipa-
BE 110 TPEOOBAHUIO APYrOM CTOPOHBI BBIHECTH PELICHUE O PETMCTPAllMU IaHHO-
ro JIOrOBOpa, KOTOPOE SIBJISIETCS OCHOBaHUEM Ui FOCYAapCTBEHHOMW perucTpa-
1.

13.3. CormacHo nyHkTy 4 cratbu 1234 'K P® uckinounTeNnbHOE MPaBo Ha
pe3yNbTaT UHTEIIEKTyaIbHON AEeATEIbHOCTH WM CPEACTBO HHAMBUAYANNU3aLNN
HepeXxoquT OT MmpaBoobnazatens K MpruodpeTaTento No odIIeMy MpaBUITy, €CIIU
COrJlallleHueM CTOPOH He IMpeNyCMOTPEHO WHOE€, B MOMEHT 3aKJIIOYeHHUs He
HOJUIeXXAIEero PerucTpalvy JOroBopa 00 OTUYXKIECHUM UCKIIOYUTENBHOIO Mpa-

Ba.


http:oTqy)J(,[(eHH.11

14

Eciu e Takoil JOTOBOp MOIJIEXMT TOCYIapCTBEHHOH PErHCTpallHH, TO
MOMEHT IlepexoAa UCKIIOUUTEIBHOrO IIpaBa OIpeleNsaeTcs B CHUIIy 3aKOHa HM-
IIepaTHBHO — MOMEHTOM TOCYIapPCTBEHHOH pErHCTpalM 3TOro JO0roBopa. Yc-
JIOBHE TOAJIEKALIET0 TOCYJapCTBEHHON PEerucTpallid JoroBopa o0 oTdyxne-
HHU UCKJIFOYMTENBHOIO NpaBa, yCTaHaBIUBAIOIEE HHOH MOMEHT Mepexoja Uc-
KJIIOUUTEIBLHOrO NPaBa, ¢ yueToM nosioxeHunit ctatey 168 I'K PO Huuroxno.

13.4. TlynktoM 5 crtateu 1234 'K PO onpeneneH cnenuaibHbIi criocod
3aIlMTHl IIpaB IPEXHEro INpaBoodiafarens INpH CYLIECTBEHHOM HapylleHHH
npuoOpetareneM OOA3aHHOCTH BBIIIATHTH MpaBooOIafaTeNt0 B YCTaHOBJIECH-
HEBI JOrOBOpPOM 00 OTYYXKJI€HMH HCKIIIOUUTENILHOTO NpaBa CPOK BO3HArpax/ie-
HME 3a NpUoOpeTeHHE UCKIIIOYUTENBHOTO IIpaBa Ha pe3yibTaT UHTEUIEKTYallb-
HOH A€ATeNbHOCTH MM Ha CPEJICTBO MHIMBUyANIN3aluH (IOAMYHKT 1 myHKTa 2
crathkt 450 Kopnekca) B citydae, €Clid UCKITIOUUTENBHOE NMPABO MEPELIO K €ro
npuolperarento: INPeXHUH NpaBoobianarens BIpaBe TpeOGoOBaTh B CyneOHOM
nopsaake nepeBoja Ha cebs npaB Npuobperarens UCKIIOYUTEIBHOTO NpaBa M
BO3MEILEHUS YOBITKOB.

[Ipu paccMOTpeHHH CIIOPOB MO MCKaM IIPEeXHEro npasoobiagarens cyaam
HAJISXUT YUYUTHIBATh: MYHKT 5 ctatbi 1234 T'K P® He uckiroyaeT BO3MOXHO-
CTH MPHUMEHEHUS TIPEXKHUM MpaBoobsagaTesieM UHBIX COCOOOB 3aluThi (CTa-
Ths 12 Kogekca).

13.5. Cornacno a63any nepsomy nyukra 4 cratb 1235 I'K P® cpok, Ha
KOTOPBIN 3aK/touaeTcs JULEH3UOHHBIH NOTOBOpP, HE MOXET IPEBHIIATh CPOK
JNEeHCTBHS HUCKITFOYUTEIBHOTO MpaBa Ha pe3ynbTaT MHTEJUIEKTYalbHON NesTeNb-
HOCTH WJIM Ha CpeICTBO UHAVBUIyaIN3al1H.

BBuay aTOro 10roBop, CoaepKaliui yCIOBHE O CPOKE ero JeHCcTBUs, Ipe-
BBIIIIAIOIIEM CPOK JEHCTBUS HCKIIOYUTENHHOTO IIpaBa, CYUTAETCS 3aKIOYeH-

HBIM Ha CPOK, paBHBIH CPOKY JIEHCTBUS UCKITFOYHUTENBHOIO MpaBa.
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13.6. Hcxons u3 nynkra 5 crated 1235 I'K P® nuuen3noHHsIil 1oroBop
npeArnogaraeTcs BO3ME3IHBIM, €CIM CAMHM JOTOBOPOM IIPSIMO HE MpeRyCMOT-
PEHO HHOE.

CrnenoBaTenbHO, €CIIH JUIEH3UOHHBIM JOTOBOPOM NPSIMO HE NMpeNyCcMOT-
peHa ero 0e3BO3ME3JHOCTb, HO IPA 3TOM B HEM HE COINIACOBAHO YCJIOBHE O
pa3Mepe BO3HArpaXKI€HUs UM O NOPSAKE ero OIpeseeHUs], COOTBETCTBYIOILUN
JIOroBOp B cuily ab3ala Broporo nyHkTa 5 crarbu 1235 Kojekca cuuraetcs He-
3aKJIIOYEHHbIM.

13.7. Tlo cMmeiciy nyHKTa 5 ctathu 1235 B ero B3aMOCBSI3U ¢ MyHKTOM 4
cratbu 1237 I'K P® Bo3HarpaxaeHue o BO3ME3JHOMY JIMLIEH3HOHHOMY JOTO-
BOpY yIJlayMBaeTcs 3a NPEeAOoCTaBI€HUE NpaBa UCIOIb30BaHUs pe3ysibTaTa UH-
TEeJUIEKTYaIbHOM JIEeATENIBHOCTH WM CPEACTBA HHANBUAYaTH3alliH.

B cBf3U ¢ 3TUM JIHMIEH3UMapy HE MOXET OBITh OTKa3aHO B TPeOOBAHUH O
B3BICKAHUM BO3HAIpPaXkKIAEHUs MO MOTUBY HEUCIIOJIB30BaHUS JTUIIEH3UATOM COOT-
BETCTBYIOIIEr0 pe3yjbTaTa MK cpeAcTBa. B ciydae, korja CTOPOHBI JULEH3U-
OHHOT'O JIOTOBOPA COTJIACOBAIM pa3Mep BO3HarpaxJIeHus B popMe MpoLeHTHBIX
OTYHUCIIEHHH 0T noxoja (BeIpyuku) (ITyHKT 4 ctathu 1286 'K P®), a coorsercr-
ByIOLLlEe HCNONB30BaHUE IIPOU3BEICHHUS HE OCYIIECTBIUIOCh, CyMMa BO3Harpa-
KJIEHUs OTNpeEeNsIeTcs UCXOAs U3 LIEHbI, KOTOpas MPU CPaBHUMBIX 00CTOSTEIb-
CTBaxX OOBIYHO B3UMAETCA 3a IPaBOMEPHOE UCIIONb30BaHNE TPOU3BEICHMUS.

13.8. 'K P® ne mpenycmaTpuBaer HeoOXOAUMOCTH TOJYUEHHUS COIJIacus
nuLeH3nata (Ipy HallMYMHY 3aKIIOUEHHBIX paHee JUIIEH3UOHHBIX I0rOBOPOB) Ha
3aKJIF0OYeHUE A0roBopa 06 OTUYKIEHUH UCKIIOUUTENbHOro npasa. IIpu 3ToM B
cuity nyHkTa 7 ctatbu 1235 Konekca nepexoa MCKIIIOYUTENBHOTO MpaBa Ha pe-
3yJIbTAT MHTEJUIEKTYaJbHOM NEeATeNbHOCTH WIM Ha CPeJCTBO WHIWBUIyaJH3a-
I[MF K HOBOMY MpaBooOIaaTelNto He ABJseTcsl OCHOBAHUEM JUJISl U3MEHEHUS WA
pacTOp)XeHHsl JIMLUEH3UOHHOr0 J0roBopa, 3aKIIOYEHHOIO HpeAlIeCTBYIOINM

npaBooOafaTeseMm.
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14. Ilpn npumenenuu nynkra 1 crateu 1236 I'K P® cynam crnenyer yuu-
TBHIBaTh, YTO MO OOLEMY [TPaBUJTY JIULIEH3UOHHBIH TOroBOp (HE3aBHCHMO OT BH-
Jla TaKOro JIOroBopa) MpeanojaraeT CoxpaHeHHe 3a JTHLEH3UapOM MpaBa caMo-
MY HCIIOJIB30BaTh COOTBETCTBYIOIINN pe3yIbTaT HHTE/UIEKTYaIbHON JesATENbHO-
CTH WUJIM CPEACTBO MHAMBHUyanus3aluu. BMecte ¢ TeM JOroBopoM 06 HCKIIOYH-
TeJBbHOH JIMLUEH3UU MOXET OBITh CIIEUaIbHO MPELyCMOTPEHO, YTO TaKO€e MPaBo
3a JIMLIEH3UapOM HE COXpaHAETCH.

15. Ilynkrom 3 crateu 1237 I'K PO onpeneneno: ucnonb3oBaHue pesyiib-
TaTa MUHTEJUIEKTYAJIBHON JEATENBHOCTH UM CPEACTBA MHIWBHUAYAIHU3AlUH CIIO-
coboMm, HE NPEenyCMOTPEHHBIM JITULEH3MOHHBIM JOTOBOPOM, NHOO MO npekpa-
IeHUM JelCTBUSA TAaKoOro JOrosopa, JMO0 MHBIM 00pa3oM 3a mnpejenaMH IMpas,
NpeAOCTaBICHHBIX JHUIEH3UATy MO JOTOBOpY, BJE€HYET OTBETCTBEHHOCTh 3a Ha-
pylleHre UCKITIOUUTENBHOrO MpaBa Ha pe3ysbTaT UHTENJIEKTYalbHOW JesATeNb-
HOCTH WJIM Ha CPEJICTBO MHAMBUyaJIM3alllH, ycTaHOBIeHHY0 Konekcom, apy-
I'MMH 3aKOHaMH WJIH IOTOBOPOM.

Ecnu ykazaHHoe HapyllleHHe HCKIIOYHTENHHOro MpaBa Ha pe3ylbTaT HH-
TEJJICKTYaJIbHOU JeSITeNbHOCTY WM CPEACTBO MHAMBUAYyAIM3AlUU JIMLICH3HA-
TOM Jionyckaercs (OCYLIECTBIAETCA HCIOJNb30BaHUE COOTBETCTBYIOIIEIO pe-
3yNbTaTa WM CPEACTBA 3a IpeJiesiaMy paB, NPEIOCTABIECHHBIX JUIEH3UATY 110
IOrOBOPY) U 3a TaKOE€ HapyLICHHE JIMLEH3NOHHBIM JI0rOBOPOM IpPeIyCMOTPEHa
OTBETCTBEHHOCTbH B JIOTNIOJIHEHHWE K YCTaHOBJIEHHOM yacThio yeTrBepToil I K P,
TO 3TO OOCTOATENHCTBO MOJIEKHUT YUETY IIPH ONPEAETICHUN pa3Mepa IeHEXKHOM
KOMIIEHCAllMK B ciiyvae ee B3bickanus (MyHKT 3 ctathu 1252 Kopekca).

[TpuMmeHeHHe JaHHOU IpaXAaHCKO-NIPaBOBOM OTBETCTBEHHOCTH HE HUCKIIO-
yaeT BO3MOXXHOCTH MPUMEHEHUST MEp aIMHHUCTPaTUBHO-IIPABOBOM WJIM YTO-
JIOBHO#1 OTBETCTBEHHOCTH 32 3TU HapYLICHUS.

16. CornacHo nynkrty 4 crareu 1237 'K P® npu HapyuieHUU JUIEH3UA-
TOM 00A3aHHOCTH YTUIATUTH JIMLIEH3Uapy B yCTAHOBJIEHHBIH JIMLIEH3UOHHBIM JI0-

TOBOPOM CpPOK BO3HarpaxKJIcHue€ 3a INpenocTaBJICHUC lipaBa HCIIOJAbL30BaHHA
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NpOU3BeEHHUS HayKH, JTUTEpaTypbl WIH UCKYCCTBa JIUOO OOBEKTOB CMEXHBIX
NpaB JIMIIEH3Hap MOXET B OJHOCTOPOHHEM IOPSAKE OTKA3aThCsl OT JIMLIEH3UOH-
HOTO JOroBOpa U NOTpeOOBaTh BO3MELICHUS yOBITKOB, IPUYMHEHHBIX pacTop-
*KeHHeM Takoro gorosopa. IIpu 3ToM yka3aHHOe npaBO Ha OJHOCTOPOHHUH OT-
Ka3 OT JIMIIEH3UOHHOr0 JOTOBOpa U Ha BO3MEILIEHUE TTPUUMHEHHBIX €r0 pacTop-
YKEHUeM YOBITKOB HE 3aBHUCHUT OT MPOJOJDKUTEIBHOCTH AONYIIEHHOM MPpOoCpoU-
KH.

Cynam cnenyeT MMETh B BHAY, YTO TaKOW OJHOCTOPOHHMH OTKa3 JHICH-
3Uapa OT JIMIIEH3UOHHOr'0 IOTOBOpa € yU€TOM MOJNOXKEHMH nyHKTa 3 cTaTthu 450
I'K PO cuyutaercs cOCTOABIIMMCS C MOMEHTa MOJY4Y€HHS JUIEH3UATOM YBe-
JIOMIIEHHSI O HEM.

17. B cootBerctBUM ¢ nyHKTOM 1 crateu 1238 'K P® npu nucsMeHHOM
corjlacuM JiMIleH3Wapa JIMLEH3UaT MOXET IO JOroBOpY INpeNoCTaBUTh NPaBO
UCTIONB30BaHUs pe3yJibTaTa HUHTEJIEKTYalbHOU [EATENbHOCTH HIIM CpeACTBa
UHAUBHAYATU3ANHU IPYTroMy JHLY (CyOJIMLIEH3HOHHBIN 10TOBOP).

Takoe cornacre MOXeET OBITh aHO KaK B CaMOM JIMIIEH3UOHHOM JOTOBOpE
0e3 ykazaHusi KOHKPETHBIX CyOIMLIEH3UaTOB, TaK U OTAENBHO — Ha 3aKJIIOUeHUE
KOHKPETHOTO CyOJULEH3MOHHOro Jorosopa. Ilpu 3ToM nuneHsuap Brnpase or-
PaHUYUTH CBOE COIVIACUE BO3MOXKHOCTBIO 3aKIIIOUEHHUS CYONULIEH3MOHHBIX J10-
TOBOPOB O MpPEAOCTaBIEHHH TOJBKO OTAEIBHBIX CIIOCOOOB HMCHONB30BaHUS pe-
3y/lbTaTa UHTEJUIEKTYAJIbHON NESATENILHOCTH WIIM CpeACTBa MHAMBUAYATH3ALUN
U3 YHcTia TeX, KOTOphle OBbLIN NPEIOCTaBIEHBI JTUIIEH3UATY.

18. B cumy craten 1239 I'K PO B ciyyasx, npenycmotpeHHbix KomekcoM,
CYI MOXeT 1o TpeOOBAaHMIO 3aUHTEPECOBAHHOIO JIMLA MPUHATH pElUIeHHE O
NpeoCTaBISHUM 3TOMY JIMIYy Ha YKa3aHHBIX B pelIeHHH CyJia YCIOBHUSIX MpaBa
UCTIOJIb30BaHUsl pe3yJbTaTa MHTEIIEKTYaJIbHOM NEeATEIbHOCTH, UCKIIIOYUTEINb-
HO€ MpaBO Ha KOTOPBIN NPUHAIEXKUT IPYroMy JHULY (IIPUHYAUTENbHAS JTUIEH-
3uA).

Takue cirygan onpenenensl B cratbax 1362 u 1423 Kopexkca.


http:ITOp51)].Ke
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COOTBETCTBYIOLMN CIIOp paccCMaTpUBAETCs CYAOM NPUMEHHUTENBLHO K I10-
JoXeHUsAM nyHkTa 1 crareu 445 u crateu 446 'K PO.

IIpn 3TOM, IPUHKMMAs pELIEHUE O NPeJOCTaBAEHUH JIUIY NpaBa HCIIOJIb30-
BaHHUsA pe3ysbTaTa UHTEJUIEKTYalbHOW AEATENbHOCTH, CYJ NOJDKEH B PE30JIio-
THBHOMH 4acTH pellleHus yKa3aTb YCJIOBUS JIMLEH3MOHHOTO IOTOBOpA O IPeN0C-
TaBJIEHUH MPOCTOH (HEUCKMIOUUTENbHOH) nuiieH3uu. C y4eToM 3TOro mpenro-
naraeMble yCJIOBHUS NPENAOCTAaBIEHUs TaKOH JIMLEH3UU JOJKHBI OBITh NpuBeae-
HBI B UICKOBOM TpeboBanuu (nyHkT | cratem 1362 u nmysnkT 1 craten 1423 Ko-
nekca). Cyz ke, yCTAaHOBMB IIpaBo TpeOOBaTh MpeJOCTaBIECHUS NMPUHYAUTEND-
HOI JIMLIEH3UH, pacCMaTpUBAET UMEIOIIUECS Pa3sHOIIaCUs CTOPOH IO OTAEIb-
HBIM YCJIOBUSIM 3TOH JIMLIEH3UH.

OTHOIWEHUs 1O MPUHYIUTENHHON JMIEH3WM MOTYT GBITh MpeKpalieHsI
NPUMEHHUTENBHO K NojoxeHusaM cratbu 450 I'K PO (B ToM yucne B cynebHOM
HOpsJIKe N0 UCKY NaTeHTooOaaTeNsd Ha OCHOBaHUM a03alia TPeThero MmyHKTa |
ctath¥ 1362, mynkrta 4 crateu 1423 I'K P®). OnHOCTOPOHHUI OTKa3 OT NMPUHY-
JUTENBHOM JTHIIEH3UN HEIOMYCTHUM.

19. Cratbs 1240 T'K PO ycranaBnuBaeT NopsiOK UCIOJIB30BaHUS PE3YJIb-
TaTa WHTEJUIEKTYyaJIbHON AESITENBLHOCTH B cOCTaBe clOXHOro obwvekra. Cynam
HEOOXOAUMO PYKOBOJCTBOBATECS CIEAYIOIIUM.

19.1. ITog nuuoM, OpraHM30BaBLINM CO3/1aHUE CIIOXKHOTO O0BEKTa, NOHH-
MaeTcsl U110, OTBETCTBEHHOE 3a OpraHu3alliio NpoLecca co3aHus Takoro 0ob-
€KTa, B YaCTHOCTHU JIMLIO, B3sBlIee Ha ce0sl MHULMATUBY M OTBETCTBEHHOCTH 32
CO3[IaHKe COOTBETCTBYIOLIETO 00BeKTa (IPoAocep U T.1L.).

19.2. Ipumensis ab3an tpetuil nmyHkra 1 ¥ nyHKT 2 ctateu 1240 'K PO,
ClleyeT YYHUTHIBATh: MYyHKT 2, ONpEAENsAIOIHi, YTO yCJIOBHS JHMLEH3MOHHOIO
JIOTOBOpPa, OTPaHUYMBAIONIME HCIOJB30BAHUE PE3yNbTaTa HMHTENIEKTYalIbHON
JIEATENLHOCTH B COCTaBe CJIOXHOTO 00beKTa, HeIeHCTBUTENbHEI, IPeIyCMaTpU-
BaeT 3allpeT Ha OrpaHUuYEHHE JIUIEH3UOHHBIM JIOTOBOPOM CIOCOOOB HCIMOJB30-

BaHHUA Takoro pesynbTata. Ab3an xe Tpetud nmyHkra 1 crateu 1240 Kogekca
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J0MYyCKaeT BO3MOXHOCTh ONIPEJIENEHHUs B IOTOBOPE MHOI'O CPOKa U HHOM TEppH-
TOPHHU JeHCTBUAS HUCKIIOYUTENIBHOrO NpaBa HAa YKa3aHHBIM Pe3yJbTaT, HEXENU
YCTAHOBJIEHBI 32aKOHOM.

19.3. OcoGeHHOCTH MPABOBOTO PEXHMa CIOXKHBIX 00BEKTOB OIpe/ieIeHbI,
B YaCTHOCTH, cTaThaMu 1263, 1269, nmynkroMm 2 crateu 1289, rnasoii 77 I'K PO.

20. B cuny crarbu 1241 I'K P® npu obpaiiieHuH B3bICKaHHUs HA UMYLIECT-
BO MpaBooO1aiaTeNs UCKITIOYUTENBHOE NTPaBO Ha Pe3yJIbTaT UHTEIIEKTYalbHOM
JesSTeNbHOCTH WJIM CPEACTBO UHAMBUAYATN3alUHY, Ha KOTOPOE MOXET OBITh 00-
pallleHo B3BICKaHHe B NpelycMOTpeHHbIX KogekcoM ciaydasix, K Apyromy JHIY
nepexoauT Oe3 3aKIoueHus JOroBopa.

CornacHo wvactu 3 cratbu 87 @epepanbHoro 3axkona ot 02.10.2007
Ne 229-®3 «O6 UCIIONIHUTENBHOM IPOU3BOJICTBE» (Aasiee — 3aKOH 00 MCTIONHU-
TEJIBHOM TIPOM3BOJICTBE) pealiM3aliisl UMYIIECTBEHHBIX MpPaB OCYLIECTBISETCS
IIyTEM MPOBEAEHUS OTKPBITHIX TOPTOB B (hopMe ayKIIMOHa.

Ucxons u3 nmyskra 5 ctateu 448 'K PO nuuo, BeIMrpasliee TOPrU, U op-
raHU3aTop TOProB MOANHCHIBAIOT B A€Hb NPOBEACHUS ayKLIHOHA IIPOTOKO O pe-
3ynbTaTax TOProB. Eciu nepexoa WCKIIOYMTENBHOTO IIpaBa Ha COOTBETCTBYIO-
YA pe3yabTaT UHTEIEKTYalbHON NesITebHOCTH UM CPEICTBO UHAUBUTY aJIH-
3auMu 6€3 JoroBopa ¢ yuetoM nonoxxeHui ctated 1232 Kogekca noanexur ro-
CYJapCTBEHHOH pPErucTpalyy, OCHOBAHMEM [ TaKOH PErucTpalUy CIIYXHT
yKa3aHHBIA IPOTOKOJI O pe3yJIbTaTaX TOProB.

Yacteio 14 cratey 87 3akoHa 00 HCHONHUTENBHOM NPOU3BOJCTBE MpEAY-
CMOTpPEHO, 4TO Iepesada Hepealnu30BaHHOTO UMYIIECTBA AODKHUKA B3bICKaTe-
Mo odopMisieTcsl aKTOM NpHeMa-nepefadyd. B 3ToM ciydae ocHOBaHHUEM s
rOCyJapCTBEHHOMN perucTpalyi sBISIETCS YKa3aHHBIN aKT.

21. Opranusanusi, OCYLIECTBISIOIIAsS KOJUIEKTUBHOE YNpaBIE€HUE aBTOP-
CKMMM M CME@XHBIMM IIpaBaMH, BIpaBe Ha OCHOBAaHWUM ITyYHKTa 5 cTaTthu 1242
I'K P® npenpsaBnsats TpeOOBaHUS B Cylle OT UMEHHU IpaBoobnanaTenell UM OT

CBOEro MMeHH IS 3allUTHl IIPaB, YIpaBlIeHHE KOTOPEIMUA OHA OCYILECTBISET.


http:OpraHH3aii,H.SI
http:perHcTpaU.HH
http:o<PopMn.SieTc.SI
http:rrepeXO.IJ
http:npoBe.IJ:eHH.SI
http:Hcxo.n:.SI
http:IIpOBe.IJ:eHH.SI
http:ocy~eCTBn.SieTC.SI
http:peanH3aii,H.SI
http:3aKmoqeHH.SI
http:B3biCKaHH.SI
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Ilo cmbicy mynkra 1 craten 1242 I'K PO ykazaHHble opraHu3aliuy aeil-
CTBYIOT B MHTepecax IpaBoobiianaresei.

ITpu 5TOM Takas opraHu3anys, HE3aBUCUMO OT TOTO, BEICTYIIAET OHA B Cy/IE
OT MMEHHM IpaBooOnanaTenel WiM OT CBOEro MMeHH, AGHCTBYeT B 3alIUTy HE
CBOMX IIpaB, a NpaB JIMLI, NlepeaBIIuX e B cuily nyHkrta 1 craten 1242 Kopek-
ca MpaBo Ha YNPAaBJIEHHE COOTBETCTBYIOLIMMH IpaBaMU Ha KOJUJIEKTHBHOM OC-
HOBE.

B cimyuae, ecu yKazaHHas opraHusanusi oOpalnaeTcs B 3alllUTY mpaB (u-
3UYECKUX JIUL MIK OAHOBPEMEHHO (DU3MUYECKUX U IOPUAMYECKHUX JIKI] 100 He-
OIIpEICNIEHHOr0 Kpyra JHl, TaKue CIOphbl MOJABEJIOMCTBEHHBI CylJaM oOiei
IoprUcAMKUMU. ECM e oHa oOpamaercst B 3allIUTY MpaB TOJIBKO IOPHAUYECKUX
JIMII B CBSI3W C MX NPEANPHUHUMATENBCKON U MHOM 3KOHOMHYECKOH JesaTeNbHO-
CTBIO — CTIOPHI NTOAABEZJIOMCTBEHHBI apOUTPAXHBIM CYAaM.

AxkpenuroBaHHas opranusauus (crates 1244 'K P®) neiicTByeT 6e3 mo-
BEPEHHOCTH, NOATBEPKas CBOE NMPaBO Ha oOpallieHHe B Cy[l 3a 3allUTOH IpaB
KOHKpPETHOro IpaBoobiiafaresns (WM HEOINpedesIeHHOro Kpyra JiMl] B Cly4ae,
npeaycMOTpeHHOM ab3aleM BTopbIM NyHKTa 5 ctathd 1242 Kogekca) cupe-
TEJNBCTBOM O TOCYAAPCTBEHHON aKKpEeAUTALMH.

Opranuzanys, He SABISIOIIAsACS aKKpeIUTOBAHHOM, Takxke AelcTByeT Oe3
JIOBEPEHHOCTH, HO ISl IOATBEPKAEHHUS paBa Ha oOpallieHUue B CyI 3a 3aIIUTON
npaB KOHKPETHOro npaBooOiajaTelnd MpeAcTaBiseT CBOM yCTaB, a TaKkxe JOro-
BOP C COOTBETCTBYIOLIMM IIpaBooOJazareseM O Iepejadye MOJHOMOYHH IO
YIpaBJICHUIO IIpaBaMy UJIM AOTOBOP C APYroil opraHusalueii, B TOM YHCIe HHO-
CTpaHHOH, yNpaBJAIONIeH NIpaBaMy TAKOro NpaBoobiajgaTens Ha KOJIJIEKTUBHON
ocHoBe (yHKT 3 ctatbu 1242 'K P®).

Crnop ¢ yyacTreM OpraHu3allii, OCYLIECTBIAIOUICH KONIEKTUBHOE YIIpaB-
JIeHWEe aBTOPCKUMHU M CMEXHBIMU IIPABAMH, MOXXET OBITh PACCMOTPEH CYAOM H

0e3 yJacTHst KOHKPETHOTO ITpaBoodIaiaTens.
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22. CornacHo ctathe 1248 I'K P® criopsl, cBsi3aHHBIE C 3aIlUUTON Hapy-
IIEHHBIX HJIA OCIIOPEHHBIX UHTEJUIEKTYAIbHBIX [paB, pacCMaTpHUBAIOTCA U pa3-
pelalTcs 1o oduieMy IpaBuily CyIOM.

B cootBercTBUU ¢ yHKTOM 2 cTaThi 1248 ['K P Kopekcom mnpenycmar-
PHUBAIOTCA CIy4ad 3alllUThl MHTENJEKTYyalbHBIX IpaB B aIMHUHHUCTPATHBHOM
(BHECyneOHOM) nopsiake. IIpu ob6paiieHuu B cyn ¢ TpeGoBaHUEM, MOJIEKAIAM
paccCMOTPEHHUIO B aJMHHHUCTPAaTUBHOM (BHecyneOHOM) TIOpsiKe, COOTBETCT-
ByIOlLlee 3asiBJIeHUE MO/IJIEXUT BO3BPALLECHHUIO.

[lpu paccMOTpeHHM CYIOM el O HapyLI€HHWH WHTEJUIEKTyaJbHBIX IpaB
BO3PaXXEHUS CTOPOH, OTHOCALIUECS K CIIOPY, MOJJexXalieMy pacCMOTPEHHIO B
aJIMUHUCTPAaTUBHOM (BHecyAeOHOM) TOpslKe, He JOJDKHBI NPUHUMATHCI BO
BHMMAaHUE U HE MOTYT OBITh OJIOKEHBI B OCHOBY pEIICHHUS.

23. B cuny nynkrta 3 crateu 1250 I'K P® orcyTcTBHE BUHBI HapylIHTeNs
He 0CcBOOOXIaeT ero oT 00A3aHHOCTH NIPEKPAaTUTh HApyLIEHUE MHTEJUIEKTYasb-
HBIX 1IpaB, a TalOKe He UCKIII0YaeT IIPUMEHEHHUs B OTHOLIEHUH HapyIIUTENs Mep,
HanpaBlIEHHbBIX Ha 3alUTy TaKUX Ipas.

Cynam HamJIeX)UT UMETh B BUAY, YTO YKa3aHHOE MPaBUJIO MOAJIEKHUT IPH-
MEHEHHIO0 K crocobam 3alllUThl COOTBETCTBYIOLIMX IPaB, HE OTHOCHIIMMCS K
MepaM OTBETCTBEHHOCTH. OTBETCTBEHHOCTH 3a HapylleHHE WHTEUIEKTYalbHbIX
npaB (B3bICKAHHE KOMIIEHCAIMH, BO3MEILEHHUE YOBITKOB) HACTYIAET MPUMEHH-
TenbHO K cTaThe 401 Konekca.

24. Ecnu B KauecTBE NPOMBILIEHHOTO 00pa3lia ¢ corjiacus npaBoobiaja-
TeJNs 3aperucCTpPUPOBaH OOBEKT aBTOPCKUX MpaB (MJIM MX COBOKYIHOCTH), CIIO-
co0 3allUThl UCKIIIOYUTENIBHOIO IIpaBa OT COBEpIIAaeMbIX HapyLIeHUH ompeje-
JSE€TCSA XapakTEpOM TaKoro HapyuleHus. Ecny HapyluTenb cCOBEpIIaeT AeHCT-
BHS II0 HCIIOJIb30BaHUIO MpOMBbILLIeHHOro obpasna (crares 1358 I'K P®), na-
TeHTOO0JIalaTeNIb BIpaBe OCYILIECTBIATh 3alUATy CHOCOOaMH, NpeyCMOTpPEH-
HBIMHM JJI 3alllUThl TAaTEeHTHBIX NpaB (maparpad 8 rmaBel 72, crartbs 1252

'K P®). Ecnu xe HapyllleHO UCKIIOYUTENBHOE TIPAaBO HA HUCIONb30BAHUE IMPO-
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n3Begenns (ctathda 1270 T'K PD) cnocobamu, He CBA3aHHBEIMH C UCIIOJIE30BAHM-
€M TMPOMBIIUIEHHOro 00pa3lia, 3allUTy BIIpaBe OCYUIECTBIATH OONajaTenh aB-
TOPCKOro IpaBa crnocobaMu, NPeAyCMOTPEHHBIMH 11 3alllUThHl aBTOPCKUX IIpaB
(ctatem 1301, 1252 T'K PO).

Ecnu peructpanus ¥ Hocleaylomee UCNoiab30BaHHUE NMPOU3BENEHHS B Ka-
YyeCTBe MPOMBILUIEHHOT0 00pa3sla OCyIleCTBIEeHHl 0e3 corjacus aBTopa 3TOro
NPOU3BEJICHNS, aBTOP BIIpaBe OCYLIECTBJATh 3aIlUTYy CBOMX aBTOPCKUX MpaB
HE3aBUCUMO OT TOTO, NPEABABIIIOCH 1 TpeOoBaHUE O NPU3HAHUH I1aTEHTA He-
IeHCTBUTEIBHBIM. [IpH 3TOM YyIOBJIETBOpPEHUE COOTBETCTBYIOUIMX TpeGOBaHHIT
aBTOpa MPOM3BEJICHUS CaMo Mo cede He BIIeUeT NPU3HAHUS NaTeHTa HeAEHCTBH-
TEJBHBIM.

Pemmenue cysia o Aeny o HapyLIEHHWH aBTOPCKUX IPaB HE MOXKET CIYXHUTh
OpensTCTBUEM AJIA 3aKII0YEHMs NaTeHTooONajnaTesleM C aBTOPOM IpOH3Bee-
HHUSA JIMIIEH3HOHHOT'O JJOrOBOpa.

25. CornacHo nyHkty 4 crateu 1252 I'K P® B cnyyae, xorma U3roToBIIe-
HHe, paclipoCTpaHEeHUEe WM MHOE UCIIOb30BaHUE, a TaKXkKe UMIIOPT, NlepeBo3kKa
WA XpaHeHHE MaTepHaJIbHBIX HOCHUTEsEH, B KOTOPBIX BBIPAXXEHBI pe3yJbTar
HHTEJJIEKTYaJIbHOM JEATENbHOCTH WIIM CPEACTBO MHAVBUIYaIM3alldU, TPUBO-
JAT K HApYILIEHHUIO MUCKIIFOYUTEBLHOTO [TpaBa Ha TaKOHW pe3ynabTaT WM Ha Takoe
CpeACTBO, TaKMe MaTepUalbHblE HOCHUTEIU CUUTAIOTCA KOHTpa(akTHBIMU H NO
peLIeHHIO Cy1a MOIEXAT U3BATHIO U3 000pOTa U YHUUTOXKEHHIO 0€3 KaKoif ObI
TO HHM OBUIO KOMIIEHCAllM¥, €CJIM HHblE IOCIHEACTBHS HE IpPEeLyCMOTPEHEI
'K P®. Mubie mocneacTBus yCTaHOBJIEHBI NYHKTOM 2 crtathd 1515 Koxekca
JUIsL ClTyJaeB, Korja BBeIeHHe KOHTPadaKkTHBIX TOBapOB B 060POT HEOOXOANMO
B 00IIECTBEHHBIX HHTEPECax.

MarepranpHblii HOCUTEIh MOXET OBITh NIPU3HAH KOHTPa(aKTHBIM TOJIBKO
cynoM. ITpu HeoOX0oAMMOCTH CyJ BIIpaBe Ha3HAYUTh IKCIEPTU3Y 7S Pa3bsiCHE-

HHA BOIIPOCOB, Tpe6y10umx CHeUHAJILHBIX 3HAaHUM.


http:nocJie.[(CTBI.fH
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26. B cuny nynkta 5 cratey 1252 I'K PO B cnyyae, ecnu cyioM ycTaHOB-
JIeHO, YTO 00OpyIoBaHue, IpOYMe YCTPONCTBA U MaTepHallbl INIaBHBIM 00pa3oM
UCTIONB3YIOTCS WM NpeHa3HAa4eHbl ISl COBEPLICHHUS HapyLIeHUS HUCKIIOYH-
TENbHBIX NPAaB Ha Pe3yNbTaThl HHTE/UIEKTYaJbHON AESATEILHOCTH U Ha CpeACTBa
MHMBUyaNN3allll, Takoe o0OpyAOBaHUE, NIPOUYME YCTPONCTBA M MaTepUaIbl
10 PEUICHUIO cyJa (B TOM YHCle U IPH OTCYTCTBUU COOTBETCTBYIOLIETO 3asBIIe-
HUs obJlaziaTens MCKJIIOYUTENIBHOIO NpaBa) NMoAJexaT U3bATHIO U3 000poTa U
YHHUUTOXXEHHUIO 33 CUeT HapYLIMTEJNs, €CM 3aKOHOM He NPeAyCMOTPEeHO UX 00-
pauenue B noxox Poccuiickoit ®enepanum.

27. Ilpu npumenesnu cratbd 1254 I'K PO HeoOxoammo y4yuTHIBaTh, YTO
OHa He TpenoCTaBisAeT JIMIEH3uaTaM — o0JjazarensiM NpocTod (HEHUCKIFOYH-
TELHOM) JHUIIEH3UH — MPaBO 3allMIlaTh CBOM INpaBa crocobamu, MpesycMoT-
penHbiMH cTaThsiMu 1250 u 1252 Kogekca. TakuMm npaBom 061anai0T TONBKO

JIMIICH3HAaThbl — o0JiajaTeNlu UCKIIOUYUTEIBHOM JTHIEH3NH.

ABTOpCKOe nNpaBo

28. B cooTrBercTBHHU ¢ MyHKTOM 1 ctateu 1259 I'K P® o6bexTaMu aBTOp-
CKHX TIpaB SIBISIOTCS NIPOU3BEAEHUSI HAYKH, JIUTEPATYPbl U UCKyCCTBa HE3aBU-
CHMO OT JOCTOMHCTB M Ha3HA4YeHMs] MPOU3BEJCHMS, a Takke OT cIrocoda ero
BBIPaXKEHUS.

Ilpu ananmuse Bompoca O TOM, SIBISIETCSA U KOHKPETHBIH pe3ysbTaT 00bek-
TOM aBTOPCKOI'0 MpaBa, CyZlaM clefyeT YyYHTBIBaTh, YTO MO CMBICTY cTatei
1228, 1257 n 1259 'K P® B ux B3aWMOCBS3U TaKOBBIM SBJISIE€TCA TOJBKO TOT
pe3yJIbTaT, KOTOPhIH CO31aH TBOPYECKUM TPyAOM. IIpH 3TOM HaaIEeXHUT UMETH B
BHJLYy, YTO IOKA He J0Ka3aHO MHOE, pe3yNbTaThl MHTE/UIEKTYallbHOU AesTeIbHO-
CTH HPEATNOJaraoTcs CoO3/JaHHBIMH TBOPUECKHUM TPYAOM.

Heobxomumo Takxe UMETh B BUJly, YTO Camo IO cede OTCYTCTBHUE HOBU3-

HBl, YHUKAJBHOCTH M (WJIM) OPUTMHAIBHOCTH pE3yJIbTaTa WHTEIUIEKTYalbHOH
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IEATeIbHOCTH HE MOXET CBUAETENIbCTBOBATH O TOM, YTO TAKOM pe3yNbTaT CO3-
JlaH He TBOPYECKUM TPYIOM H, CIIE€JOBAaTENbHO, HE sABJseTCS 00BEKTOM aBTOp-
CKOTo0 Nnpasa.

29. B cuny nyHkra 7 crateu 1259 I'K P® aBTopckue npaBa pacnpoctpa-
HAIOTCS Ha 4acTh IIPOM3BEJEHUS, Ha €ro Ha3BaHHe, Ha MEPCOHaX IPOU3BE/Ie-
HHUS, €CIH 110 CBOEMY XapaKTepy OHHU MOTYT OBITh NMPU3HAHBI CAMOCTOSTENLHBIM
pe3yapTaToOM TBOPYECKOrO TpyJla aBTOpa U OTBEYAIOT TPeOOBAHHSAM, YCTAHOB-
NIEHHBIM MTYHKTOM 3 3TO# CTaTbU.

ITockonbeKy coryiacHO ITyHKTy 3 Ha3BaHHOH CTaTbU OXpaHe MOAJIEXKAT IIPo-
M3BeIeHHs, BBIPA)XXEHHBIE B KaKoi-nn6o oObeKTUBHO#N (opMe, TO MOJ mepco-
HaXxeM cjlelyeT NMOHUMaTh 4acTh INPOU3BEJICHHUS, COAEPKAIIYIO ONMUCAHHE MIIN
u300paxeHne TOro WiM MHOTO JEHCTBYMOLIETO Nuia B dopMme (dpopmax), npu-
cywel (IpuCyIuX) NPOU3BEACHUIO: B MMCBMEHHOH, ycTHOH dopMme, B dopMe
u3obpaxkeHus, B (opMe 3BYKO- HJIM BHJECO3AlUCH, B O0OBEMHO-
IpOCTPaHCTBEHHOH hopMe U JIp.

OxpaHa aBTOPCKHMM IIpaBOM IIEpCOHaXKa MPOMU3BEJCHUS INpENojaraer, B
YaCTHOCTH, YTO TOJIbKO aBTOPY HJIM MHOMY IIpaBoOOJIalaTeNli0 MPUHAMJIEKUT
MCKITIOYMTENIFHOE MPAaBO HCIOJB30BaTh TEPCOHAX JIOOBIM CIIOCOO0OM, B TOM
ypcie myTeM nepepabotku (noanyHkT 9 myHkra 2 cratbu 1270 Koznekca).

30. B cooTBeTcTBUU ¢ MyHKTOM 5 ctathu 1262 'K P® norosopsl 06 oT4y-
KIEHUM HCKIIIOUMTENBHOIO IpaBa Ha 3aperHCTPUPOBAHHYIO MpOrpaMMy AJis
OBM unu 6a3y JaHHbBIX (MyHKT | 9TOM cTaThh) M mepexoi UCKIIOUUTENHHOTO
npaBa Ha TaKkylo MporpamMmy WM 6a3y JaHHBIX K JAPYrUM JvnaMm 6e3 Jorosopa
HoJJIeXaT rocyapcTBeHHON peructpauuu B PocniateHre.

Kak crnenyer U3 nonoxeHu# ctaTed 5 BBOogHOrO 3akoHa, yKazaHHOe Ipa-
BIJIO 00 00sA3aTeNbHONM TOCYIapCTBEHHOH perucTrpaluy NpUMEHSAETCs B OTHO-
meHnu nporpamMm it OBM u 0a3 naHHBIX, 3aperdCTPHPOBAHHBIX Kak IMOCie
31.12.2007 (B nepuon peiictBus yactu yerseproit ' K P®), Tak u no 01.01.2008

(B mepuon nericteus 3akoHa Poccuiickoit ®@enepannu ot 23.09.1992 Ne 3523-1
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«O npaBOBO# OXpaHe IIPOrpamMM JUlsl SJIEKTPOHHBIX BBIYHCIUTEIBHBIX MallluH
0a3 JaHHBIX», TaKKe MpedyCMaTpUBaBIIEr0 BO3ZMOXHOCTH PErHCTpalMU Ipo-
rpamM Juis DBM u 6a3 naHHEIX), B Cily4yae, €ClIM JOTrOBOp 3aKJII0YaeTcs, a nepe-
XOJl HCKJIIOUMTEIILHOTO MpaBa Ha HUX ocyluecTrisercs nocne 31.12.2007.

31. KonexkcoM mnpeayCMOTPEHO Hapsldy C JIMYHBIM HEHUMYIIECTBEHHBIM
IpaBoOM Ha HEMPHKOCHOBEHHOCTH Npou3BeAcHuUs (cTaTths 1266 Kopnekca) mpaso
Ha mepepaboTKy MPOU3BEACHUSA, ABIAIOIYIOCS OJHUM U3 CIOCOOOB HCHOJB30-
BaHHUs TMPOU3BEICHUS, OAHUM U3 NPaBOMOYUH, BXOAALINX B HUCKIIOUHUTEIHHOE
npaso (moaAnyHKT 9 nyHkra 2 craten 1270 I'K PO).

ITpaBo Ha HENPUKOCHOBEHHOCTh Npou3BeeHHUs (ab3au nepsslid myHkra |
cratbil 1266 'K P®) kacaeTcst TakMX M3MEHEHUH NMPOU3BEACHMS, KOTOphle He
CBSI3aHBl C CO3JaHUEM HOBOIO NPOU3BEACHHUS Ha ocHOBe uMmeromerocs. Coot-
BETCTBYIOLIME W3MEHEHUs JOMYCKAIOTCS C COrjacusi aBTopa (MM WHOTO JIMIA B
ciy4yae, IpeIycCMOTpeHHOM ab3alieM BTOphIM MyHKTa 1 ctathu 1266 Kopekca),
KOTOpOE JIOJKHO OBITH OIpefeneHHo BhipaxkeHo. Ilpu oTcyTcTBuM nokasa-
TEJICTB TOTO, YTO COTJIacHe OBLIO ONpENEIEHHO BBIPaXeHO, OHO HE CUHTAETCS
HOJyYEHHBIM.

ITepepaboTka Npou3BeAeHUs NpeANoNaraeT co3iaHie HOBOTO (IIpOU3BOJI-
HOTO) MPOU3BeJCHHsS Ha OCHOBE yXKE cyllecTBytomero. [Ipu aTom npaso Ha re-
pepaboTKy NpOU3BEeNEHUsl KaK OJWH M3 CIOCOO0B HCIIONB30BaHUS pe3ysbTaTa
MHTEIJIEKTYaIbHON JEesITENbHOCTY MOXET OBIThH MepeflaHO B HMCIie UHBIX Mpa-
BOMOYMIi B paMKax Iepefladl HCKIIOYUTEIBHOrO Mpasa Mo AOroBopy 06 oTdy-
XJICHMH HUCKIIIOUYUTENBHOIO IIpaBa B IToNHOM o6beme (craths 1234 T'K P®D) nu-
00 MpeaoCTaBIeHO 110 JMLEH3UOHHOMY norosopy (cratbsa 1235 'K P®), a Taxk-
K€ MOXET MEepPEHTH 0 YCTAaHOBJIICHHBIM B 3aKOHE OCHOBaHMAM 0e3 3aK/I0YeHUs
noropopa c nmpaBoobnagateneM (ctates 1241 'K P®).

YacTHBIM cliydyaeM Iiepepal0OTKH NpOU3BENCHUs SBISETCS MOAM(UKaIM
nporpammbl Ui OBM nin 6a3sl JaHHBIX, TO €CTh JIIOOBIE X H3MEHEHHS, B TOM

qUCJIie X nepeBod ¢ OAHOT'O A3bIKa MMPOrpaMMHUpPOBaHHSA Ha I[pyFOﬁ, 3a HUCKIIIO-
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YeHUEM aJanTally, IpecTaBilsiomed codoil BHeceHHe U3MeHEHUH, OCYIeCTB-
JIEMBIX MCKJIIOYUTENBHO B LENAX (YHKIMOHUPOBAHUS IMporpammsl Lia OBM
uy 6a3bl JaHHBIX HAa KOHKPETHBIX TEXHUUYECKUX CPeJCTBax IOJIb30BaTENs WIH
TI0J1 YIIpaBieHHEeM KOHKPETHBIX [TPOrpamMM MoJib30BaTelIsl.

32. B cuny noanyskTa 6 nyHkra 2 crarsd 1270 I'K PO ucnonszoBanunem
IIPOU3BENCHUS CUMUTAETCS B 4YMCHE MPOYEro ero MyOJUYHOE HCIIOJHEHHE, TO
€CTh TpEJCTaBJICHUE MPOU3BEJCHUS B XMBOM MCHONHEHHH WU C IOMOILBIO
TEXHUYECKUX CPEACTB (pajuo, TENEeBUJICHUS W WHBIX TEXHUYECKHUX CPEJCTB), a
TaKXe M0Ka3 ayJAMOBHU3yalbHOTO MPOU3BeNEeHUS (C COMPOBOXJIEHHEM WM O€3
COIPOBOX/IEHUS 3BYyKOM) B MECTE, OTKPBITOM [JIsl CBOOOTHOIO MOCEIIEHHS, HITH
B MECTe, I/ie MPUCYTCTBYET 3HAYUTEJbHOE YUCIO JIHL, He NMPUHAIEKAIHNX K
OBBIYHOMY KPYTY CeMBbH (KOTOPBIN OTPEAENSETCA CYA0M C yIETOM KOHKPETHBIX
00CTOSITENIECTB paccMaTpUBaEMoOro Jiejia), He3aBUCHMO OT TOT'O, BOCTIpHHUMAET-
csl IPOM3BE/IEHHE B MeCTe ero NpeJCTaBleHUs WM MoKa3a JU0Oo B JPyroM Mec-
T€ OJJHOBPEMEHHO C IPEICTABICHUEM MM TTIOKa30M ITPOU3BEICHHS.

Jlnnom, ocyiecTBIAOMMM NYONIHYHOE UCIIOIHEHHE NPpoUu3BeieH s (B TOM
quclie IpU ero MpeICTaBICHUM B )XUBOM HCIIOJIHEHUH ), SIBIISETCS IOPUANYECKOE
Wi (GU3MYecKoe JIMIO, OpraHu3ylollee NyOIuyHOe WCIONHEHHWE B MeCTe, OT-
KPBITOM JUIsI CBOOOJHOTO MOCELICHUSs], WIIM B MeCTe, TJle IPUCYTCTBYET 3HAUu-
TENbHOE YMCIIO JIMI, HEe MPUHAJIekKaUX K OOBIYHOMY KpPYTy CE€MbHU, TO €CTh
IO, KoTopoe OepeT Ha ceOs MHULMATUBY U OTBETCTBEHHOCTH 3a IIPOBEACHHUE
COOTBETCTBYIOILIETO MEPOIIPUSTHS.

VIMEHHO 3TO JIMIIO JOJI)KHO 3aKJIIOUUTH JIOTOBOP O IPEJOCTaBICHUH €My
IpaBa Ha MyOJUYHOE UCTIOTHEHHE MIPOU3BEJIEHUs ¢ NpaBoobiaiaTeNeM HIH Op-
raHu3alyeld o YIpaBJICHHIO NpaBaMH Ha KOJUIEKTHBHOM OCHOBE M BBITUIAYH-
BaTh I0Jlaratoleecs: BO3HarpaxJIeHue.

33. Ilpn npumenenuu cratbu 1272 I'K PO cynam cienyer UCXOAMTH U3
TOT0, YTO YCTAHOBJIEHHBIN 3TOM CTaThed IPHHLMUII HCUEPIIaHUs NpaB IPUMEHS-

€TCA TONBKO K OpHUIHHalTy WIHM 3K3€MIJdpaM IPOU3BEACHHUSA, TPAaBOMEPHO BBE-
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JEHHBIM B Fpa)KJaHCKUI 060poT Ha Tepputopuu Pocculickoii ®enepanuu. Pac-
IpoCTpaHeHHe KOHTpa(aKTHBIX 3K3eMILIAPOB pou3BeneHuii crateeit 1272 Ko-
Jlekca He OXBaThIBaeTcs W B JIIOOOM ciydyae oOpasyeT HapyllleHHe HCKIFOYH-
TEJFHOTO TpaBa Ha MPOU3BEJIeHUEe, HE3aBUCUMO OT TOrO, CO3/1aH 3TOT KOHTpa-
(baKTHBINA PK3EMIUIAP CAMHUM HapyLIUTENIEM UIU IPUOOPETEH y TPEeThUX JIULL.

Ucxons u3 cratbn 1272, a Taxke noanyHkra 4 mynkrta 2 crtaThd 1270
'K PO, corsiiacHO KOTOpOMY CaMOCTOSITE€NIbHBIM CIIOCOOOM HCMOJIB30BaHUS
NIPOM3BEJIEHHUS, COCTABIAIOIIUM CaMOCTOSTEIbHOE NMpaBOMouHe MpaBoobiaga-
TeNs, SBJSETCS UMIIOPT OpUTMHAjla WIHM 3K3eMIUIIPOB NMPOU3BEACHUS B LIENAX
paclpoCTpaHeHus, B UX B3aUMOCBSI3M NPHHLMUII HUCHEpPIaHUA TMpaB HE OXBAaThI-
BaeT Cllyyaun pacnpocTpaHeHus B Poccuiickoii denepaliyv OpUruHagoB WIK 9K-
3eMILIAPOB NIPOM3BENEHHMH, BBEIEHHBIX B MPaXJaHCKUH 060pOT Ha TEPPUTOPHU
WHOCTPAHHOTO TOCyJapCTBa, HO He BBOAMWBLIMXCA B TpakJIaHCKUH 00OpOT Ha
tepputopun Poccuiickoi denepauuu.

IIpu 5TOM cynaM HaJJIeXXUT UMETH B BHAY, YTO HU MOMANYHKT 4 MyHKTa 2
cratbu 1270, vu crateg 1272 'K P® He npensATCTBYIOT UMIOPTY OpUrHMHana
WM 3K3eMILISIPOB IPOU3BEICHUS HE AT LeJlel paclipoCTpaHeHHUs.

34, Ilpu npumenenuu cratbu 1273 'K PO cynam cnenyeT y4UThIBaTh:
BOCITPOM3BEZIEHHE, TO €CTh HM3TOTOBJIEHUE OIHOIO JK3EMILIspa MPOU3BEACHUS
wiu Goee 16O ero yacTu B 000N MaTepuanbHoOil hopme, He ABIsIETCS Hapy-
HIEHUEM HCKIIIOUUTENBHBIX [IPaB Ha MPOU3BEJCHUE TOJIBKO B TOM CIIy4dae, €CIH
B MOMEHT M3TOTOBJIEHUS TaKOr0 3K3eMIULIpa caMo MPOU3BEIEHHUE UCIIONB3YETCS
MIPaBOMEPHO.

Tax, HapylleHHeM HCKIIOYUTENBHOTO IIpaBa Ha IPOU3BEIEHUE ABIAETCA
H3TOTOBJIEHHE OJIHOTO IK3eMIUIsipa MpOou3BeIeHUs Win HoJiee, OCYIIECTBICHHOE
¢ KOHTpadaKTHOTO 3K3eMIuIspa 100 NpH HEIIPaBOMEPHOM JOBEIECHHUH 10 BCe-
ob1miero ceefieHUs (B TOM YHCJE TIPU HENPABOMEPHOM pa3MellieHuU B ceTd MH-

TEpPHET).
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Homyckaercs 6e3 cornacus aBTopa WJIM MHOrO IpaBoobiaaartenis BOCIpO-
U3BEJIEHUE, OCYILIECTBIISIEMOE TOJBKO IPXXJaHMHOM U TOJNBKO B JIMYHBIX IENAX,
10 KOTOPBIMH IO cMbicay cTaTthu 1273 Konaekca noHuMMaeTcs MOCHeAyoIee
HEKOMMEPUECKOe UCIOIb30BaHNE COOTBETCTBYIOUIETO IK3EMIUIApA JUIs YAOBJIE-
TBOPEHUsT COOCTBEHHBIX NOTPEOHOCTEH WM INMOTpeOHOCTEH OOBIYHOTO Kpyra
CEMbHU 3TOTO TpaxkJAaHWHA (KOTOPBIH omnpejensercs CyJOM C YY4ETOM KOHKpPET-
HBIX OOCTOSITENILCTB PACCMATPUBAEMOTO Jiesla).

35. B cuny nynkra 3 crareu 1274 'K P® ponyckatores 6e3 cornacus aB-
TOpa WIN UHOTO obnafartess UCKJIIOYMTEIBHOrO MpaBa Ha OpUTrHHANBHOE MPo-
u3Be/ICHHE W Oe3 BBIIUIATHI €My BO3HArpa)K[CHHsS CO3JaHHe NPOM3BENEHUS B
KaHpe JIMTepaTypHOH, My3bIKaJlbHOM MM MHOH mapoauu nubo B XaHpe KapH-
KaTypbl Ha OCHOBE JIPYroro (opananLﬁoro) IIPaBOMEPHO OOHAPOIOBAaHHOTO
NpOM3BEACHUS U UCIIONb30BaHKME 3TOH Mapoauu JUOO KapukaTyphl. B cBs3u
3TUM aBTOP OPUTHMHAIBHOTO MPOU3BECHMS HE BIIPABE 3allpelliaTh MCMOJIb30Ba-
HH€ CBOErO NMPOU3BEICHUS YKa3aHHBIM CI1I0COOOM Ha OCHOBE MOJIOXKEHWH YacTH
gyetBepTofi 'K P®. B cinydae, ecnu naponus M KapukaTypa nopovaT 4ecTb,
NOCTOMHCTBO WJIM JEJNOBYIO PeNyTaltio aBTOpa OPUIMHAIBHOTO MTPOU3BEICHHUS,
OH BIpaBe 3allMIIAaTh UX B NOPsIKe, YCTAHOBIEHHOM cTaThell 152 Kopekca.

36. Cynam cnegyeT y4MTHIBaTh, YTO [PAaBO COBEPLIEHUS B OTHOLICHUU
nporpaMMbl A OBM unu 6a3bl JaHHBIX A€UCTBUH, IIPEAYCMOTPEHHBIX CTaTh-
eit 1280 'K P®, npuHannexuT TONBKO JIHILY, IPABOMEPHO BIALCIOLIEMY K-
3eMIUIIPOM Takoi mporpammsl it OBM unu 6a3sl JaHHBIX (I10JB30BaATENIO).

IIpu sTOM NUII0, 3anucaBilee nporpamMmy Ui OBM unu 6a3y naHHBIX B
namaTe OBM (moanyskT 1 nmynkra 1 crateu 1280 I'K P®), xoraa oHo npaBo-
MEpHO BIAAENO IK3EMILUISIPOM TaKOH IMporpaMMbl WM 0a3bl JaHHBIX, JOJKHO
yJIadUTh COOTBETCTBYIOHIYIO MPOrpaMMy MK 0a3y M3 NaMATH IpUHaAIexamen
emy OBM B ciyyae Mpoaaxy UM HHOTO OTUYX/EHHUS 3K3eMILIsIpa IPOrpaMMel

wiu 6asel.
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Komnus nporpammsl i1 9BM miu konus 0a3el AaHHBIX, peIHa3HaYeHHAs
JUIS apXUBHBIX LieJIed WIH AJi1 3aMeHBl IPaBOMEPHO NMPUOOPETEHHOTO HK3EMII-
ngpa B CAy4vasx, KOT/Ia TaKoi 3K3eMIUISp yTepsiH, YHHUTOXEH WA CTal HenpH-
rojIeH IS UCIIOJB30BaHUs, JOHKHA ObITh YHUUTOXKEHA, €CJIU BlIaJEHHE IK3EMII-
JISPOM 3TOH MpOrpaMMbl UM 6a3bl AAHHBIX IEPECTaNO OBITh IIPABOMEPHBIM
(moamyHkT 2 myHKTa 1 cTateyn 1280 Konekca).

37. B cuny ab3aua BToporo nyHkra 1 cratbu 1284, abG3ama BTOporo myHk-
ta | crateu 1319 I'K P® Ha HCKNIOYHUTENBHOE NPaBo, NMPUHAIEKAIEE He ca-
MOMY aBTOpY (MCHOJIHUTENIO), a JPYroMy JHIy, U Ha MpPaBO HCIOJIL30BaHHS
npousBeieHHs (MCIOJIHEHUs), NIPUHAUIekallee JULEH3uaTy, MOXeT OBITh 00-
paieHo B3bICKaHUE.

IIpu pacCMOTpPEHUH CITOPOB O MPABOMEPHOCTH OOpallleHHs] B3BICKAaHUSA Ha
IpaBO MCIIOJIB30BaHUs NMPOU3BEACHHS (MCIIONHEHUS), TIpUHaAJIexXallee JTUIEH-
3MaTy, HaJJIe)KUT YUYUTBIBATh, UTO MPH TakoM OOpallleHHH B3BICKAHMS COrlache
JHLeH3uapa He TpedyeTcs.

ABTOp npou3BeAeHHs (MCHONHUTENL) MMEET JHUINb IPEeUMYINECTBEHHOE
npaBo NpuoOpeTeHUs NpHHAMJIEXKAIIEro TULEH3UaTy IpaBa HCHOJIb30BaHUS
Npov3Be/IeHNUs (MCIIOJIHEHUS) B Cly4yae €ro MpOJaXxHu C MyONUYHBIX TOProB B
nensax oOpailleHus B3blcKaHus (MyHKT 2 ctateu 1284, nyHkr 2 ctateu 1319 Ko-
JeKca).

38. Ipu npumenennu ctatbu 1286 'K PP HeoOxoauMo HCXOOUTH U3 Clie-
IYIOLLETO.

38.1. CornacHo nyHkty 2 cratbu 1235 I'K P® nuneH3HOHHBIH 1OTOBOD
TIOJJIC)KUT TOCYJAPCTBEHHOW pPETUCTPallMU B CllydasiX, OINpeNeJeHHBIX ITyHK-
toMm 2 ctathu 1232 Kogekca. K Takum ciygasM OTHOCHUTCS B TOM HHCIIE IIpe-
JOCTaBJICHHE MpaBa UCIOJIb30BaHUS IOJUIEXKAILEr0 MOCyHapCTBEHHOM peruct-
panuu pe3yjbTaTa HMHTEIUIEKTyaJIbHOM NEeSTeNbHOCTH WM CpPeJCTBAa HWHIWBU-
nyanuzanuu. [lpu stoMm B cuny nmyHkrta 7 ctateu 1232 'K P® 3to mpasuio

NPUMEHACTCS U K 3apCTUCTPUPOBAHHOMY IO KEJIAHHUKO PE3YJIbTaTy UHTCIJUICKTY -
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aJIbHOM JeATEIbHOCTH (B 4acTHOCTH, K nporpammam s OBM u 6azam nas-
HBIX), ecu KogekcoM He yCTaHOBIIEHO HHOE.

B ornomenun nporpamMm ans OBM u 6a3 gaHHBIX MHOE YCTAaHOBJIEHO
nyHKTOM 5 craTby 1262 I'K P®, B cOOTBETCTBMM C KOTOPHIM IrOCYAapCTBEHHOM
PETUCTPALIMK TTOJJIEXAT TOJNbKO: 1) AOroBOPHl 00 OTUYYXIEHUH UCKIIOYUTEb-
HOT'O IpaBa Ha 3apEeruCTPUPOBaHHYIO nporpammy ainst OBM unm 6a3y naHHBIX;
2) nepexo/ UCKIIIOUYUTENBHOTO NIpaBa Ha TaKylo NMporpaMMy WiH 6a3y JaHHBIX K
JApyruM nuuam 6e3 jorosopa. Jlpyrue AOroBOpEl, B TOM UYHCIE JIMIEH3HOHHEIE
JIOTOBOPBI O MPEIOCTABIEHUH NTpaBa UCNOJIb30BaHUs MporpaMMmal Iuist OBM wiun
0a3b! JaHHBIX, FOCYJaPCTBEHHON perucTpaly He MOoJJIeXar.

38.2. Ilpenycmorpennsiii nyHkToM 3 ctatbu 1286 I'K P® gorosop 3akimo-
JyaeTcs MeXJy HIpaBooOiajaTteneM, TO €CTh OOJagaTeIeEM HCKIIOUYHTENBHOTO
npaBa Ha nporpammy Uit OBM unu 6a3y naHHbIX, U NOJIB30BaTENIEM, TO €CTh
JIMLIOM, NMPaBOMEPHO BJIAACIOLINM 3K3EMIUIIPOM TaKOi mporpaMmsl WM 6a3sl A
HAYMHAOINM [10Jb30BaHHIe COOTBETCTBYIOIIEH nporpaMmoit win 6a3oi. Jluno,
npuoOpeTilee 3K3eMILIAp nmporpamMmsl s DBM wiu 0a3bl 1aHHBIX He IS ca-
MOCTOSITE€JILHOTO I10JIb30BaHMs, a [yl IIepernpoiaXxd ero TpeTbeMy JIUILLY, He SB-
nseTca cyObeKTOM OTHOILLEHUH, ONpe/ieIEHHBIX Ha3BaHHON HOPMOH.

Taxoi# TMLIIEH3MOHHBIN 10rOBOp NpeanoaraeT NpeloCTaBlIeHUe M10Jb30Ba-
Temo nporpammbl 1yist OBM unu 6a3bl JaHHBIX IpaBa Ha COBEpIICHUE NEUCT-
BUH, mpenycMoTpeHHbIX ctathel 1280 I'K P®, a Taxxke Ha coBeplleHHe MHBIX
00yCJIOBIEHHBIX AOMOBOPOM JIeHCTBUM, CBSI3aHHBIX C DKCIUlyaTaluel mporpaM-
MBI MM 0a3bl, U JeUCTBYET A0 MPOAAXH WJIK UHOTO OTYYXIEHHS JK3eMIUIApa
nporpaMMbl i 6a3el. Ha 3TOT noroBop B OTIWYME OT MHBIX JIMLEH3UOHHBIX
JIOTOBOPOB HE PACIpOCTPAHSIOTCS TpaBUia, YCTaHOBIEHHBIE NyHKTamu 2 — 6
ctarbu 1235 Kognekca.

39. Ilpn mpumenenun nonoxenuit 'K PO o cinyxebHOM npousBeneHHH

cyJaM HaJJICXKHUT YUHUThIBATh, B HaCTHOCTH, CJIEAYHOHICE.
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39.1. Bonpoc o TOM, siBAsS€TCS JIM KOHKPETHOE NTPOU3BEACHUE CITY>KEOHBIM,
pemiaeTcsl MCXOs U3 MOJIOKEHUH 3aKOHOAATENbCTBA, AEHCTBOBABILEr0 Ha MO-
MEHT CO3JaHMSI TAaKOT'O MPOU3BEIEHUS.

B orinumne ot crathu 14 3akoHa 00 aBTOPCKOM IpaBe, NeHCTBOBARBIIETO
J0 01.01.2008, oTHOcHUBLIEH K CIy>K€OHBIM NPOU3BEIECHUA, CO3JaHHBIE B I10-
psJiKe BBIIOJHEHHUS CITy>KeOHBIX 00513aHHOCTE! Wi Cily)keOHOro 3ajaHus pabo-
tonates, B cratbe 1295 'K PO noxn cnyxeOHBIM Ipon3BeieHHEM TOHUMAaeTCs
npou3BeJicHUE HAayKH, JUTEpaTypbl UIU UCKYCCTBa, CO3JaHHOE B Mpeaenax yc-
TaHOBJIEHHBIX U1 paboTHMKA (aBTOpa) TPYAOBBIX 00S3aHHOCTEM.

Jlns omnpejeneHus TOTo, SBJISAETCS JU CO3[aHHOE pPabOTHHUKOM IoCle
31.12.2007 no xOHKpeTHOMY 3alaHui0 paboTojaTens MpOU3BeAcHUE ClIyxeb-
HBIM, HEOOXOJUMO HCCIIEIOBATh BOIIPOC O TOM, BXOJUJIO JIM 3TO 3alaHUe B Ipe-
IieNpl TPYAOBBIX 00s13aHHOCTEH paboTHHka. Eciin Takoe 3afaHue paboronaatens
B €ro TPYAOBBIE OOS3aHHOCTH HE BXOJWJIO, TO CO3/1aHHOE NPOU3BEACHUE HE
MOXET paccMaTpUBATBCA KaK Cily)keOHOe — MCKIIOYMTENIbHOE IpaBO Ha HEro
NpUHAIEKUT pPabOTHUKY, €ro HCHOJb30BaHUE paboToaarereM BO3MOXKHO
JIMIIIh HA OCHOBAaHMM OTAEJBHOIO COTJIallleHUs ¢ paOOTHUKOM U MNpPHU YCIOBUHU
BBIIJIATHl MY BO3HarpaxIeHusl.

39.2. B ormmuune ot nericrsoBasiiero no 01.01.2008 zakoHonmarenncTBa
nyHkT 2 ctathu 1295 I'K PO npenycmarpusaet, 4To OoT paboronarens, KOTOpo-
My TPUHAJUIEKUT HCKIIOYMTENBHOE NMPaBoO Ha Cy:KeOHOE NpOM3BENECHHUE, 3TO
HCKITIOYHTENIBHOE TPaBO MNEPEXOAUT K pabOTHUKY (aBTOpY), €CIM B TEUEHUE
TpeX JIET €O AHs, KOra 3TO NPOU3BeIeHHe OBLIO NIPEJOCTaBIEHO PaOOTHUKOM B
pacriopspkeHre paboTojaTens, NoCIeAHUH He HauHEeT UCIIOIb30BaHME MIPOU3Be-
JeHus (HampuMmep, BOCHpPOU3BEIEHUE, paclpOoCTpaHEeHUE, MyONUUYHBIN MoKas,
coobiieHre B 3¢up WM o Kabemno, ocyllecTBiIseMble Kak caMuM paboTtonate-
JieM, TaK ¥ Ha OCHOBaHUH JIMLEH3UOHHOTO JIOTOBOpa TPETHUM JIMIIOM), HE Iepe-
JACT MCKIIOYHTENBHOE NPAaBO Ha MpOU3BeJeHHE APYroMy JMLy (Ha OCHOBaHHUH

JAOoroBopa 00 OTUYXACHUH UCKINIOUUTEIILHOTO npaBa) HJIK BEC COOﬁH.II/IT aBTOpY O
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COXpaHEHMH IIPOM3BEEHMUS B TaliHe (HampuMmep, B CIy4ae CO3JaHHs HAyyHOMH
pa3paboTKy, Cofiep>KaHue KOTOPOH NpelrosaraeT e€ oXpaHy B KauecTBe CeKpe-
Ta IPOU3BOJCTRA).

B otHOWIEHNN cnyxeOHbIX npousBeeHuH, co3manHbix no 01.01.2008, no
KOTOpBIM paboTofaTeNnh HE COBEPIIMJ A0 3TOW NMaThl HU OJHO M3 Ha3BaHHBIX
NEUCTBUH, TpEXJIETHUN cpoK HaumHaeT Teus ¢ 01.01.2008.

Ecmu B ycTaHOBIEHHBIH TPEXJIETHUI CpOK paboToiaTeNb COBEPIIUT OXHO
13 Ha3BaHHBIX JeHCTBUi, pabOTHUK (aBTOP) MEET MPaBO Ha TMOJYYEHHE BO3HA-
TpaXXI€HHUsl, pasMephl, YCIOBUSA U NOPSIOK BbIILIAThl KOTOPOIO ONpeAensioTcs
IOrOBOPOM Mex Iy paboTozareneM U pabOTHHMKOM, a B CIydae CIopa — CyIOM.
Ilpu 3ToM cynam HeoOXOAMMO UMETh B BUJLY: YCJIOBHSI, OTHOCSIIMECS K TAKOMY
BO3HarpaKJeHUI0, MOTYT OBITh NTPEAYCMOTPEHBI KaK B TPYAOBOM JIOTOBOPE, TaK
¥ B MHBIX JOINOJHUTENBHbIX COMVIAIIEHUSX, 3aKII0YaEMBIX MEXY pabOTHUKOM
n paborogaTesneM. Bo Bcex ciydasix BO3HarpaxJeHue BbIIIaUMBaeTcs paboTo-
JateneM, JaXe ecla MCIOJb30BaHHe MPOU3BEICHHUS OCYILIECTBISETCS TPETHHM
JIMLOM IO JIMUEH3UOHHOMY AOrOBOpY WJIM HUCKIIIOUMTEIBHOE MPaBO Ha MPOHU3-
BeJICHUE NepeIo K HOBOMY ITpaBoobiajaTento.

39.3. Ecnu ucko4MTENbHOE NMpaBO Ha ClNy)XKeOHOe Npou3BefeHHE IpH-
HaANeXXUT paboTHUKY (aBTOPY) U3HAYAILHO T10 JOTOBOPY ¢ paboTofaTeneM UM
Ha OCHOBaHMM a03ana Broporo nyHkra 2 cratbd 1295 I'K P®, paboTomatens
MMeeT IPaBO MCIOJIB30BaTh Takoe INPOMU3BEJIeHUe crocobaMu, o0ycloBIEeHHEI-
MU LENbI0 CITy’)XKeOHOro 3ajJaHus, U B IpejenaxX, BHITEKAIOIMX U3 3a/aHud, a
Takxe 00HapoI0BaTh TaKOE MPOU3BEJEHUE, €CIU UHOE HE OINpEeNeNeHO JOrOBO-
POM MeXIy HUM U paboTHUKOM. PaGOTHHK Mpu 5TOM BIIpaBe MO CBOEMY YCMOT-
PEHHUIO KCIOJIB30BaTh ClyXeOHOe Mpou3BefeHUe criocobaMu, He 00YCIIOBIIEH-
HBIMH TIEJIBIO CJIY)KeOHOTO 3aaHus, a TakkKe criocodaMu, XOTs U o0ycIIoBIeH-
HBIMM 1IEJIBIO 3a/IaHUs, HO 32 MpeJiesiaMH 3TOrO 3a/IaHu.

40. Tlpu penieHUM BOIpOca O MPUHAMJIC)KHOCTH UCKIIOYUTEIBHOTO MpaBa

Ha nporpammy s OBM unm 6a3y JaHHBIX, CO3aHHYIO 110 TOCYAAPCTBEHHOMY
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WK MYHULUNIAJBHOMY KOHTPAKTY JUISl TOCYAAPCTBEHHBIX MJIM MYyHULIMNATbHbBIX
HYXJ, CyAaM CJIelyeT pyKOBOJACTBOBAThCs IOJIOXKEHUSAMHU cTaTbyu 1298, a He
ctathi 1296 I'K PO.

41. B cooTBeTCTBHHU ¢ MOANYHKTOM 2 nyHkTa 2 ctatbl 1299 'K P® B oT-
HOILIEHWH NPOU3BENEHUS He IOMYCKAIOTCS U3rOTOBIEHHUE, paclpOCTpaHEHHUE,
cllaya B NpOKaT, NpeJOoCTaBlieHue BO BpeMeHHOe 0€3BO3MEe3/IHOE IO0JIb30BaHHUE,
MMITOPT, peKiiaMa JitoOoH TEXHONOTHH, JI0O0r0 TEXHUYECKOTO YCTPOHCTBA UIH
HX KOMITOHEHTOB, HUCII0JIb30BaHHE TaKUX TEXHHYECKHUX CPEACTB B LENAX HOJY-
yeHHs NMpUOBUIN THO0 OKa3aHWe COOTBETCTBYIOIIMX YCIYT, €CIIH B pe3yJbTaTe
TAKUX JAEUCTBUM CTAHOBUTCS HEBO3MOXXHBIM HCIIONB30BaHHE TEXHHYECKHX
CpEeICTB 3alllUThl aBTOPCKUX IpaB JuO0 3TH TEXHUUYECKHUE CPEeCTBa HE CMOTYT
obecreynTh HaJJIeXallylo 3alllUTy 3TUX MpaB (TO e€CTh YKa3aHHbIE TEXHOJIOTHU
UCIIOJIB3YIOTCS IS 00X0/1a TEXHUUECKUX CPE/ICTB 3alUTHI).

[Tox Tako# 3ampeT NoANafal0T TEXHOIOTUH, TEXHUUECKUE YCTPOUCTRA WK
X KOMIIOHEHTBI, KOTOpBle peKJIaMHUpPOBaIKCh, IPEeANarajluch K Mpoaaxe U npo-
JIaBAJINCh MMEHHO B KauecTBe CPeICTB 00X0/1a TEXHUUECKHUX CPEJICTB 3allUThI.

B T0 xe BpeMs JaHHEIH 3allpeT He 0XBAaThIBAeT Clydau, KOrja TeXHOJIOTHH,
TEXHHUYECKNE YCTPONCTBA UM MX KOMIOHEHThI M3HA4YalbHO pa3pabaThIBaNCh,
H3TOTOBJISAIUCH M PAaCIPOCTPAHSIIUCE B LIENAX, HE CBSI3aHHBIX C OCYIIECTBIIEHH-
eM mIM obecrieueHueM o0Xxoa TEXHUYECKHX CPEACTB 3allUThI (ITPU 3TOM CYOy
HEOOXOAMMO YCTaHOBUTh, BO3MOXXHO JIU KOMMEPUECKOE HCIOIB30BAHNE TaKMX
TEXHOJIOTHH, TEXHUYECKHUX YCTPOHCTB MM HUX KOMIIOHEHTOB B KaKUX-THOO
MHBIX IeJIIX, OTIIMYHBIX OT 00X0/1a TEXHUYECKUX CPEJICTB 3aIMTHI).

42. Ilpu paccMOTpEeHHH CYJOM JieNla O 3aIUMUTE aBTOPCKHMX MpaB HAJIEXHUT
MCXOJUTH U3 TOTO, YTO TTOKA HE JIOKa3aHO WHOE, aBTOPOM Npou3BeaeHus (obna-
JaTejieM MCKIIOUYMUTENBHOro MpaBa Ha MPOU3BEAEHUE) CUMTaeTCs UL, YKa3aH-
HOE B KauyecTBE TaKOBOI'O Ha 3K3eMIUIsipe nmpousBeneHus. Heobxoaumocts uc-
ClIeJIOBaHUS HUHBIX JOKA3aTeNIbCTB MOXET BOZHUKHYTh B CIIy4ae, €ClId aBTOPCTBO

JIMila Ha [MpOU3BEACHUC OCIIapHUBaCTCsl.
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43. IlpumeHsas nonoxeHus cratert 1299 — 1301, 1309 — 1311, 1515 u 1537

I'K P® o B3BICKaHUM KOMIIEHCALUHU, CYAbI JOJKHBI YYUTHIBATh ClIEYIOIIEE,

43.1. TpeboBanHe O B3bICKAHMM KOMIIEHCAIlMH HOCUT WMYIUNECTBEHHBIH
xapaktep. HecMoTpsl Ha TO 4TO pasmep nojexanleit B3bICKaHHUI0 KOMIEHCALUH
ompezieNnseTcs 110 YCMOTpeHHIO cya (ab3an BTopoii crateu 1301, ab3aw BTopoi
crateu 1311, moanmyHkr 1 mynkra 4 crateu 1515, noamyskt 1 myHkra 2 cTa-
Teu 1537 I'K P®), B HCKOBOM 3asBIEeHUH JOJDKHA OBITh yKa3aHa Il€HAa MCKa B
TBepao# cymMme. Mcexons u3 pasmepa 3asBieHHOro TpeGOBaHUS OnpenenseTcs
nojiiexxalas yjiaTe rocylapcTBeHHas MOILIHHA.

Ecnu ucTioM He ykasaHa LieHa Hcka (pa3mep TpeOyeMol KOMIIeHcallUn),
CYZ BBIHOCHUT OTIpefielieHHe 00 OCTaBIeHHH COOTBETCTBYIOIIETO HCKOBOTO 3asB-
nenus 6e3 nBxenus (crares 136 I'TIK PO, crates 128 ATIK PO).

43.2. KoMneHcalus MOJUIEKUT B3bICKAHUIO MPU JTOKa3aHHOCTH ¢akTa Ha-
pylleHHs, TIPU 3TOM IIpaBOOONajaTeslb HEe 00si3aH JOKa3blBaTh pa3Mep IOHe-
CEHHBIX YOBITKOB.

43.3. PaccmaTpuBas ena 0 B3bICKAHUU KOMIIEHCAlIUX B pa3Mepe OT JeCATH
TBICSY JI0 NSATH MUIJUIMOHOB pyOuieil, cya omnpefenseT CyMMY KOMIIEHCAIlUH B
yKa3aHHBIX 3aKOHOM IIpeJieslax [0 CBOEMY YCMOTPEHHUIO, HO HE BbIlIe 3asBlICH-
Horo uctuoM TpeboBanus. IIpy 3TOM cya He nuIIeH mpaBa B3bICKATh CYMMY
KOMIIEHCAIIMY B MEHBLIEM pa3Mepe N0 CPaBHEHHUIO C 3asBJIEHHBIM TpeGOBaHH-
€M, HO He HIXe HM3IIEro Ipefena, yCTaHOBJIEHHOro ab3alleM BTOpBIM CTa-
b 1301, a63aniem BTOpheIM cTaThu 1311, mognynkroMm 1 nyHkTa 4 ctatbu 1515
uny noanyHkToM 1 nmynkra 2 crateu 1537 'K PO.

Pasmep mnomnexaledl B3bICKAHHIO KOMIIEHCAMHM JOJKEH OBITH CYIOM
obocHoBaH. [Ipu omnpeneneHuu pasMepa KOMIIEHCALIMK CyJl, YUUTHIBasi, B 4acT-
HOCTH, XapaKTep JONYILIEHHOr0 HapylLIeHHUs, CPOK HE3aKOHHOI'O UCIOJb30BaHUS
pe3yJibTaTa MHTEUIEKTyaJIbHOH AeATeIbHOCTH, CTeNIeHb BUHbI HapyIUUTENs, Ha-
JMYYe paHee COBEPIICHHBIX JIMLOM HapylIeHUMH HCKIIOYMTENBHOTO NpaBa JaH-

HOTO TMpaBooOJajnaTens, BEpOSATHBIE YOBITKUM IpaBooOJafaresns, NPUHHAMAET
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peuleHre, HCXOs U3 NPUHLUIIOB Pa3yMHOCTH U CIIPaBEAJIMBOCTH, a TaKXe CO-
pa3sMepHOCTH KOMIIEHCALMH MTOCIIEACTBUAM HapYIICHHUS.

43.4. Ecnu npaBoobiajaTeneM 3asgBieHO TpeOoBaHHE O BBIIIIaTe KOMIIEH-
callMM B JABYKPaTHOM pa3Mepe CTOMMOCTH IpaBa HCIOJIB30BaHHS IPOU3BEle-
HUSI, 00BEKTa CMEXHBIX [IPaB HJIM TOBAPHOT'O 3HaKa, ONpeNeNsieMONd UCXOAs U3
[IeHBI, KOTOpasi IIpX CPaBHUMBIX OOCTOATENBCTBAX OOBIYHO B3MUMAeTCs 3a IMpa-
BOMEPHOE HX MCIIOJb30BAHUE, TO NPH ONpEACIeHUH pasMepa KOMIIEHCally 3a
OCHOBY Clie[lyeT IPUHUMATh BO3HarpaxxJaeHue, 00ycIOBIE€HHOE JTUUEH3UOHHBIM
JOrOBOPOM, MPelycMaTpUBaIOLIUM MPOCTYIO (HEUCKIIOUUTEILHYIO) JTHLEH3HIO,
Ha MOMEHT COBEPIIECHUS HapyILLIECHUs.

43.5. Ecnu Ha ocHoBaHuu cratbu 1514 I'K P® npasoBas oxpaHa ToBapHO-
ro 3HaKa yXe IpeKpalleHa, TpeGoBaHUE O BO3MELEHNUH YOBITKOB MJIM BBITLIATE
KOMIIEHCAIlM1 MOXeT OBITh 3asBJIEHO JIMLIOM, SIBISIBIIMMCS NpaBooOiafateieM
Ha MOMEHT COBEpLIeHHs IpaBOHapyLLEHHS.

IIpn mpenocraBiIeHUH TPETheMY JIMLYY MpaBa HCIOJIL30BaHUs NPOHU3BEJIE-
HHS (TOBapHOTO 3HaKa) MO JIMLEH3MOHHOMY JIOTOBOpPY MJIM TIpH Iepejaye
TPETbEMY JIMLy HUCKIIFOUHTENBHOTO IpaBa M0 JOroBOpPY 00 OTUYXAECHHUH STOrO
npaBa MpaBo TpeOoBaHMs BO3MENIEHUS YOBITKOB, NPUYMHEHHBIX JONMYMIEHHBIM
JI0 3aKJIIOUEHUs] YKa3aHHOI'o AOrOBOpa HapylleHUEM, WIH BbIIUIATHl KOMIIEHCa-
MM 3a TaKoe HapylIeHUE HE IepeXOAMT K HOBOMY IpaBoobnanarento. CooT-
BeTCTBYIOLlee TpeOOBaHUE MOXET OBITh 3asBJIIEHO JIMLIOM, KOTOpOE SBISIOCH
npaBoobJjafareneM Ha MOMEHT COBEpHICHUS HapyIIeHHUs.

Bmecte ¢ TeM mpaBo TpeOoOBaHUS BO3MEILIEHUs YOBITKOB MW BBIIIATHI
KOMITEH Al MOKET OBITH NEPeJaHo 10 COMMAIIEHUI0 00 yCcTyIKe Ipasa (Tpe-
OoBaHuU1 ).

44, B cratee 1302 'K P® mpenycMmoTpeHsl obecnieuuTenbHble Mephl, KO-
TOpble MOTYT OBITH IPUHSTEI IIPH PACCMOTPEHHUHU JIe]l O HapyIIEHUH aBTOPCKUX
npaB. CynaMm crelyeT YYHUTbIBaTh, YTO COAEPIKAILUNCSA B 3TOH CTaThe IEepEeUeHb

He ABJIAETCA UcUeplbIBaroMM. HanmpuMep, BO3MOXHO NpUMEeHEeHUe obecrieyu-
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TeNBHBIX Mep B BHUJIE 3allpeTa JHIY Ha OonyOJMKOBaHUE IPOU3BEIECHHS WM HA
ero paclpocTpaHeHUe [0 pa3pelleHus crnopa 006 aBTOPCTBE 3TOro MpPOM3BEJE-
HHSAL.

IMopsinok npuHATHS 00eCleYUTETbHBIX MEP ONPEAETSIeTCs] COOTBETCTBYIO-

UM NTpOoLCCCYAJIbHBIM 3aKOHOAATCIbCTBOM,

HpaBa, CMEXKHDbIC ¢ AaBTOPCKHMH

45. IIpu 3aKiI04EHUH C UCTIOJIHUTENIEM AOT0OBOpA O CO3JaHUH ayAHOBHU3Y-
aJIbHOT'O NPOU3BEICHUS COTJlacue UCIIOJIHUTENS Ha UCIIOJIb30BaHHEe UCIIOTHEHHUS
B COCTaBe ayJHOBU3yaJbHOrO INpou3BeNeHus npeanonaraerca. Cornacue uc-
TIOJIHUATENS Ha OTAEJIbHOE UCIIONBb30BaHME 3ByKa WIM HU300pakeHus, 3aduKcH-
POBaHHBIX B ayIMOBU3YaJIbHOM IIPOU3BEIAEHUH, JOJKHO ObITh MPSMO BHIPAXKEHO
B foroBope (nyHKT 4 ctatbu 1317 I'K PD).

CynaM HaJyieXuT UMETh B BUJly: 3Ta HOpMa OTHOCUTCS HE K IIpaBHUjIaM, yc-
TAHOBJIEHHBIM 3aKOHOM Jj1s1 foroBopa (crarbs 422 'K P®D), a k nopsaaky 3akoH-
HOT'O MCIOJIb30BaHUs 3ByKa Wi U3o0paxkeHus. CienoBaTenbHO, OTAENbHOE UC-
NIOJIB30BaHUE 3BYKa WJIM M300paKeHHs MPH OTCYTCTBUU MPSAMOIO yKa3aHHs Ha
npegocTaBiieHde TaKOTO MpaBa B JOTOBOpE SBIISIETCS HapYyLICHHWEM HCKIIOYH-
TeJILHOTO TpaBa HUCIOIB30BaHUS UCIOJIHEHHS U B TOM CIIy4yae, eClIi COOTBETCT-
BYIOLIMIA TOTOBOp OBLI 3aKJIFOUEH /0 MOMEHTA, KOI/la 3T0 TpeGoBaHue ObLI0 yc-
TAHOBIEHO 3aKOHOJaTe/ieM CHavana B 3akoHe 00 aBTOPCKOM IIpaBe, a IOTOM B
Kopexce.

46. IlpaBo usroroBuTess 6a3pl JaHHBIX (maparpad 5 rnasel 71 'K PO) ox-
paHseTCs TOJIBKO B OTHOLIEHUM 06a3bl JaHHBIX, CO3JaHHOW Uinu 00HapoJOBaH-
Hoit mocne 31.12.2007.

[TpaBo nmyGnukaTopa Ha IPOU3BE/IeHUE HAyKH, JIUTEpaTyphl UIIM UCKYCCTBA
(maparpad 6 rnasel 71 Konekca) oxpaHsieTcs TOJNBKO B OTHOLIEHUH TIPOU3BE/E-

HHs, IpaBoOMepHO 0OHapOA0BaHHOrO MybyinkaTopoM nocie 31.12.2007.



37

IIaTenTHOE MpaBo

47. BriaBiieHHE B paMKaX 3KCIIEPTH3bl 3a9BKH Ha H300peTeHHE, MOJIE3HYIO
MOJIENb UM IIPOMBIIITIEHHBIA 00pa3el] HEBO3MOXKHOCTH NATEHTYEMOTO criocoda
WIN peleHust ObITh 0OBEKTOM NAaTEHTHBIX NpaB B CHIIY ITyHKTa 4 ctathu 1349
I'K P® (B 4acTHOCTH, BBIABIEHHE TOTO, YTO NMAaTEHTyeMOe pellieHre NPOTHBOpE-
YUT OOILLECTBEHHLIM MHTEPECAM, NPUHLMIIAM T'YMAaHHOCTH M MOpPald) CIIYXKHT
CaMOCTOATEIbHBIM OCHOBAHUEM JJI 0TKa3a B BbIJlaUe MaTeHTa.

48. Kax mpemgycmotpeHo noanyHktoM 2 myHkra 1 crateu 1406 TK PO,
cropsl 00 yCTaHOBJIEHUU NaTeHTooOIanarens (0 MpU3HAHUWHU TpaBa NaTeHTO00-
nagateins), TO €CTh CHOPBI O TOM, KOMY IPUHAJIEXKUT UCKIIOYUTENBHOE NPABO
Ha u3o0peTeHue, NOJe3HYI0 MOJENb WY NPOMBILIUIEHHBIH ofpa3sel, paccmar-
pHBAIOTCS CyAOM.

IIpu paccMOTpPEHHMH TaKMX CIIOPOB HEOOXOAMMO NPUHUMATH BO BHUMaHUe,
yro cornacHo cratbe 1353 I'K P® uckmountensHoe npaBo Ha U300pETEHHE,
IOJIE3HYIO MOJENbh WU IPOMBIIIEHHBIH 0oOpasel mpu3HAaeTcs M OXpaHsSeTcs
IpPU YCIOBUM TOCYJapCTBEHHOM DErMCTpalUd COOTBETCTBYHOIIErO H300peTe-
HMUSI, [T0JIE3HONM MOJENN MM NPOMBILIIEHHOr0 00pa3sia, Ha OCHOBAaHWH KOTOPOM
PocriareHT BbIAaeT MaTeHT Ha M300peTeHue, MONEe3HYI0 MOJENb WIH MPOMBIII-
neHHbId oOpasew. [Ipu sToM ucxons u3 nyHkra 1 crateu 1354 Konekca uMeHHO
TIATEHT YAOCTOBEPSIET UCKIIIOUUTENBHOE IIPaBO Ha M300peTeHHUE, MOJIE3HYI0 MO-
JIeNIb WM IPOMBIIIEHHBIA 00pazeL.

C y4eToM 3TOro cyiaMy pacCMaTpHUBAIOTCS CIIOPHl 00 yCTaHOBIEHHH Ila-
TEHTOOO0NaAaTeNs TOJBKO B OTHOLIEHHH 3apETMCTPUPOBAHHOTO HM300pEeTeHHMS,
HOJIE3HOM MOJENN WM NMPOMBILUIEHHOTO 0o0pa3ua (ToJIbKO Mociie BBIJayYu Ma-
TeHTa). PelieHue cyna 1o TakoMy CIIOpY SIBISIETCS OCHOBAaHHEM JJII BHECEHHS
PocriaTeHTOM COOTBETCTBYIOLIUX H3MEHEHUH B I'0CylapCTBEHHBIN pEECTp HU30-

Operenuit Poccuiickoit @enepanuy, I'ocyaapcTBeHHBIH peecTp NOJIE3HBIX MO-
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neneit Poccuiickoit ®Penepanuy uUiau 1'ocynapcTBeHHBI peecTp NpOMBILIUIEH-
HBIX 00paznoB Poccuiickoil @enepanuu 1 BbIJa4¥ HOBOT'O MAaTEHTa.

49. B cuny a03alieB TpEThEro U YeTBEPTOro nyHkra 3 crathu 3 [laTeHTHO-
ro 3akona Poccuiicko#t @enepauuu (aericrsoasuiero a0 01.01.2008) mareHT
Ha MOJIE3HYIO MOJIENb AEHUCTBOBAN JO UCTEUEHHUsI IIATH JIET € JaThl NOJIa4yH 3asiB-
kK4 B PocnaTeHT, Ipy 3TOM CpOK AEHCTBUSA NaTeHTa MOT OBITh NPOJUIEH, HO HE
Oonee ueM Ha TpU roja; NaTEHT HA NPOMBIIUICHHBIH 0Opasel] JeHCTBOBa JI0
UCTEYEHUsl JECATU JIET ¢ JaThl I0Ja4yu 3asgBKH B PocnaTeHT, pU 3TOM CPOK
JOeACTBUS MaTeHTa MOT OBITh TPOAJIEH, HO He 0oJiee YeM Ha IATh JIeT.

C 01.01.2008 cpoku AeHCTBUSA MCKIIOYUTENBHBIX IIpaB Ha IMOJIE3HYIO MO-
Jienb U NPOMBILILIEHHBIH oOpasen ycraHoBieHsl cTathel 1363 'K PD: nns mo-
JIE3HBIX MoJiesied — JIecaTh JIET (¢ BO3MOXHOCTBIO NpoJieHUs He Goree yeM Ha
TPH rofa), /Ui NPOMBIIIIEHHBIX 00pa3LoB — NSATHAAUATH JieT (C BO3MOXXHOCTBIO
HpoJyieHUs He OoJiee YeM Ha JecsTh JIeT).

[Ipu pemieHuMM BoOmpoca O CPOKE AEHCTBHMS MCKIIOYUTENBHOrO IpaBa Ha
TMOJIE3HYI0 MOJIENIb U MPOMBILITIEHHBIH oOpazel cyJaMm, UCXO/As U3 MOJOXKEeHHH
ab3ana TpeThero cTaTbd 5 BBOJHOro 3aKOHA, CielyeT UMETh B BUAY: €CIIH CPOK
JeWcTBMS naTeHTa (B TOM YHUCIE C yYeTOM MpPOJAJIEHHUS, €CIIM OH IPOJJieBalcs),
ycraHoBNeHHBIN cratheid 3 IlatreHTHOrO 3akoHa Poccuiickoil ®denepanuu, He
ucrek Ha 01.01.2008, OH NOANEKHUT UCUUCIIEHUIO B COOTBETCTBHH C IIYHKTOM 1
cratbu 1363 'K POD. Ilpu 3TOM CpOK, HCUMCIsEMBIA HA OCHOBaHUM ITyHKTa 1
cratbd 1363 Kopekca, MoxeT ObITh NPOAJIEH B MOpsJKe, NMPEAyCMOTPEHHOM
IIYHKTOM 3 3TO# CTaThy, HE3aBUCUMO OT TOTO, NIPOAJIEBAICS JIU PaHee CPOK, HUC-
YHUCNSBILIMMICA Ha OCHOBaHMH cTaThi 3 IlaTeHTHOro 3akona Poccuiickon Pene-
pauumu.

50. B coorBetcTBUM cO cTaThamu 1232, 1369, 1490 'K P® norosop 06
OTYYXJIEHUHU TaTeHTa, TMLEH3UOHHbIN JOrOBOP U ApyTUe OTOBOPBHI, IIOCPEICT-
BOM KOTOPBIX OCYIIECTBJISETCS PAcHOpsKEHHE HCKIIOUMTENIBHBIM IIPAaBOM Ha

n300peTeHue, TIOJIE3HYI0 MOJENb UM IPOMBIIIIIEHHBIA 00pasel], a TaKxKe J10ro-
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BOp 00 OTYYXJECHHH UCKIIIOYHTEIHHOrO IpaBa Ha TOBAPHBIN 3HAK, JIMIEH3HOH-
HBI JIOTOBOpP M JpYyTrHe JOTOBOPHI, IOCPEACTBOM KOTOPBIX OCYIIECTBIAETCS
pacnopspKeHHe UCKITIOYUTENIbHBIM IIPAaBOM Ha TOBAPHBIN 3HAK, IOJJIEXAaT rocy-
JapCTBEHHOM peructpaunu B PocnaTeHTe U 6e3 yKka3aHHOW perucTpalnuy CUu-
TAlOTCSl HEJIEACTBUTENLHBIMHU.

Cornamenuss 00 U3MEHEHHH YCIOBHH TakuWX AOTOBOPOB, B TOM YHCIE B
OTHOILIEHHWH pa3Mepa MpeAyCMOTPEHHBIX AOTOBOPOM IUIATEXeH, SIBISAIOTCS HUX
HEOThEMJIEMOM 4YacThlO, Ha JaHHbIE COTJAlleHHs pacrpocTpaHseTca TpeGoBa-
HUEe 00 00s13aTeNIbHOM roCy/1apCTBEHHOM perucTpanuu.

C yuetoM nonioxxennit crareit 389 u 391 Konekca ycrynka npasa (Tpe6o-
BaHUs) [0 Ha3BaHHBIM JIOTOBOpPAaM, a paBHO MepeBOJ [10JIra, BHITEKAIOIIEro U3
3TUX JOTOBOPOB, TaKXe IO yIexaT rocyJapCcTBEHHOH peructpauuu B PocnaTten-
TE.

51. IlynktoMm 4 crareu 1370 'K P® onpeneneH nopsnox BBIMIATE KOM-
nieHcaluy paboToaTesieM, UCTIONB3YIOIIMM Cliy)kebHoe u3obpeTenue, ciyxeo-
HYIO TIOJIE3HYIO MOJIEbh WK CIy>XeOHBIH NMPOMBIIUICHHBIH oOpasel B coOCT-
BEHHOM IIPOM3BOACTBE HA YCJIOBUAX NPOCTOH (HEMCKIIIOUUTENBHOM) NHULEH3HU
(ab3an BTOpOW Ha3BaHHOIO MYHKTA), MM BO3Harpa)JieHus paboToznareneM, 1o-
JIyYHBIIHM MATEHT Ha ciyxebHoe u300peTeHue, cinyxebHyIo NoNe3Hy0 MOJENb
WIH CIyXeOHBIH MPOMBIIUIEHHBIH 00pasel, Tu00 NMPUHSBILUM PELIEHHE O CO-
XpaHeHUH HHGOPMAalUH O TaKOM HU300pEeTeHHH, ITOJIE3HONH MOAENH MM IIpO-
MBIIIIEHHOM oOpasiie B TailHe W coo0IMBIINM 00 3TOM pabOTHHUKY, NTUOO ne-
pelaBIINM NIPaBO Ha NOJy4YeHHe NaTeHTa APYTroMy JIHILY, J1U00 He MOIy4HBIINM
[IaTEHT I10 MOJAHHOI UM 3asBKe IO 3aBUCSIIUM OT Hero npuuuHam (ab3an Tpe-
THH Ha3BaHHOTO ITyHKTa).

CynaM HeoOX0AMMO MMETh B BUAY, YTO 3aKOHOJATENb MMIIEPATUBHO OIl-
pelenseT JIUI0, BHIIUIAYMBAIOLIEe COOTBETCTBEHHO KOMIIEHCALMIO MM BO3Ha-
rpaxaeHne. TakoBEIM JHIOM sBIsieTcs paboronaTens (ML, ABIABLIEECS pa-

60T0,T.laTeJIeM Ha MOMCHT CO3JJaHHuiA CJIy)Ke6HOI‘O IIpOI/I3BelleHI/IH). CJICIIOBaTeIIB-
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HO, AK€ B TOM Clly4ae, €CJIM IpHHAAJIeXale paboTomaTeio mpasa Ha pe-
3yJbTaT MHTEIIEKTYanbHON AEATENbHOCTH NepeaHbl (IPeIOCTaBIe k) [0 J0-
roBopy 00 OT4YYX/J€HHMH MpPaBa WM 10 JIMIEH3HOHHOMY J0TOBOPY, JHIOM, 005-
3aHHBIM IUIATUTh KOMIIGHCALMIO MJIM BO3HarpaxcieHHe pabOTHHKY, OCTaeTcs
paboTonarens.

K uHBIM /1M1IaM faHHas 00A3aHHOCTE MOXET NMepeiTH B MOPAAKE YHUBEP-
CaJIBHOT'O NPaBOIPEEeMCTBA.

[Tpu 3TOM pasmep KOMIIEHCAUMY WM BO3HArpaXKeHus ONpeaesnsercs Io-
TOBOPOM, a B ClIydyae criopa — CyJIOM.

Takue criopsl NoJiBeJIOMCTBEHHBI cyAaM o01Ied IOPUCIUKIIHY.

52. CornacHo cratbam 1248, 1398, 1513 I'K P® pemenns PocnaTeHnra,
IPUHATBIE 10 pe3yJibTaTaM PacCMOTPEHMsI BO3PaXKEHHUH MPOTHB BhIAa4YH IATEH-
Ta Ha U300peTeHue, MoJIe3HyI0 MOJENb WM NIPOMBIIIIIEHHBIH oOpasell, a Takxke
NPOTHB MPEAOCTaBIEHUS NIPaBOBOM OXpaHbl TOBAPHOMY 3HAKY, MOTYT OBITh OC-
TIOpPEHBI B CYyIE.

IIpu paccMOTpeHUH TaKMX Jie] Cy[aM CleAyeT YUUThIBAaTh, YTO HAPYLIEHUS
PocnareHTOM npoueaypbl pacCMOTPEHUS BO3paXXEHUH NPOTUB BbIIaud NaTeHTa
WU TIPOTHB TIPEAOCTABJICHHs NPAaBOBOM OXpaHbl TOBAPHOMY 3HAKY SIBISIOTCS
OCHOBaHHUEM ISl IPU3HAHUA NPUHSATOTO HEHOPMATUBHOIO MPaBOBOTO aKTa He-
JeHCTBUTENBHBIM TOJBKO TPU YCIOBHUM, €CIM 3TH HapyLIEHUS HOCAT CYyIIeCT-
BEHHBIN XapakTep, 4To He no3Bonauno PocnareHTy BceCTOpPOHHE, MOJNIHO U 00B-
€KTUBHO PACCMOTPETH YKa3aHHbIE BO3PAKECHUS.

53. Ecnu mo pesynprataM paccMOTpeHHs Jiefa 00 ocnapuBaHWUHU pelIeHUs
PocnateHnta cyaoM ofieil IOpUCAUKLIUY YCTaHOBIIEHO, YTO JaHHBIA HEHOpMa-
TUBHBIA NMPABOBOM aKT HapyllaeT NpaBa M cBOOO/BI rpakAaHWHA WM CO3AAET
HPENsITCTBUS K OCYIIECTBIECHUIO IPa’kJaHUHOM ero npas U cBobox, TO cyn co-
rnacHo yactd 1 crareu 258 I'TIK P® npunumaet pemenue o6 0653aHHOCTH CO-
OTBETCTBYIOIIETO OpraHa rocyJapCTBEHHOM BIIAcTH, OpraHa MECTHOTO CaMo-

ynpaBJI€HHUA, JOJDKHOCTHOrO JiMHa, roCydapCTBEHHOI0O WJIM MYHHIIMNAIBHOIO
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CIyXalllero yCTpaHUTh B IIOJHOM OOBeMe NOIyIIEHHOE HapylleHHe IpaB U
cBOOOJ rpaxKIaHWHA WM MpPEeNnsSTCTBHE K OCYILECTBICHUIO T'Pa)KIaHHHOM €ro
npaB U cBOOOA.

Ecnmu mo pesynpraraM pacCMOTpeHUs Jena o0 oclapuBaHHHM peLIeHUs
PocniatenTa apOUTpaXXHbIM CYZIOM YCTaHOBJIEHO, YTO JIaHHBIH HEHOPMATUBHBIH
NIPaBOBO# aKT HE COOTBETCTBYET 3aKOHY WU MHOMY HOPMaTHBHOMY NPaBOBOMY
aKTy W HapyllaeT npaBa U 3aKOHHBIE MHTEpECHI 3asiBUTENSA B chepe mpeanpu-
HHEMAaTeIbCKOH M MHOH 3KOHOMHYECKOH AeATeNbHOCTH, TO CYH COrJIacHO Hac-
™1 2 crathu 201 AIIK P® npuHuMaeT pemieHue o NpU3HAHUU 3TOTO aKTa He-
IeCTBUTENHHBIM U B PE30OJIOTUBHOM 4acTH Ha OCHOBAaHHMHM ITyHKTa 3 4yacTH 4
cratb 201 AIIK P® yka3sepiBaeT Ha 00s3aHHOCTH PocnarteHTa ycTpaHHUTh HO-
NylLIeHHbIE HAapYIIeHUs [TpaB U 3aKOHHBIX UHTEPECOB 3asiBUTES.

B pamkax ycTpaHeHHUs JOIyLIEHHOTO HapylleHHs Cyi BIOpaBe 00s3aTh
PocnaTeHT coBEpLUIMTh COOTBETCTBYIOLIUE MPABOYCTaHABIWBAIOIIME JAEHCTBHS,
a B cJiyqae HEOOXOJIMMOCTH (HanpuMep, Ipy OTMEHE pellleHUs B CBSI3U C Cyllle-
CTBEHHBIM HapylLIEHUEM MpOLEAYPHl €ro MPUHATUS) — PACCMOTPETD 3asBICHUE
WM Bo3paxkeHHe (IOCTy>XUBIIEe OCHOBaHHEM INPUHATHA PocmareHTOM oOCIoO-
PEHHOTO B CyJle pellieHHs) IOBTOPHO, C YUYETOM pellleHUs Cyaa.

Ecnu npu paccMoTpeHuHu Jena o0 ocrniapuBaHUHU peuieHus Pocnatenra o0
OTKa3e B NPU3HAHUH HEACHCTBUTE/IBHBIM NATEHTA UJIM NIPEIOCTaBIEHUS [IPaBo-
BOH OXpaHbl TOBAPHOMY 3HAKy YCTAHOBIEHO HaJW4YMe€ OCHOBAHUA IJIsl TAKOrO
HpU3HAHUSA, TO CYJ C yUETOM KOHKPETHBIX (haKTHUEeCKUX OOCTOATENBCTB BIIpaBe
Takke 00s3aTh PocnareHT aHHYJIUpOBaTh MATEHT, PETrHCTpalldi0 TOBAapHOIO
3HaKa.

54. Pemenue PocrateHTa 0 Npu3HaHUM HEICHCTBUTENBHBIM MATEHTa WIH
IpeaOCTaBIIEHUs IPaBOBOM OXpaHbl TOBAPHOMY 3HAKy BCTYIAeT B CHIIy CO AHS
€ro NMpUHATHA. Takoe pellleHue BIeYeT AHHYJIHUpPOBAaHHE IATE€HTa, TOBAPHOIO
3Haka M COOTBETCTBYIOIIEr0 MCKIIOYUTENIBHOIO IpaBa C MOMEHTA IOJa4yd B

PocnareHT 3a9BKH Ha BbIavy MaTeHTa, perucTpaiuio TOBApHOI'o 3HakKa.
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CnenoBatenpHO, HE MOTYT OBITh NPHU3HaHBl HapyIleHWEM IpaB JHIla, 3a
KOTOPBIM OBUI 3aperUCTPUPOBaH MATEHT, TOBAPHBIA 3HAK, HEMCTBHA MHBIX JIHI]
10 UCHIOJB30BAHUIO U300PETEHNUS, TOJIE3HON MOJENH WIIM HPOMBILILIEHHOTO 00-
pa3lia, NaTeHT Ha KOTOPHIX MPU3HAH BIOCIEICTBUN HEAEUCTBUTENBHEIM, TI0 HC-
TI0JIb30BaHUIO TOBAPHOI'O 3HaKa, MPEOCTAaBIEHUE NIPABOBON OXpaHbl KOTOPOMY
BIIOCAECTBUH MPU3HAHO HEIEHCTBUTEIbHBIM.

[Ipu 3TOM npU paccMoTpeHHM Aen o0 ocniapuBaHWM peieHui PocnaTeHnTa
CylaMm cllelyeT YYWUTBhIBaThb, YTO HEAECHCTBUTENBHBIM MOXET OBITh NMpPU3HAH H
TOT MATEHT, AEHCTBHE KOTOPOr0 HA MOMEHT PaCCMOTPEHUS COOTBETCTBYIOIIETO
Bolpoca PocraTeHToOM NpeKpalleHo, a paBHO M NPEJOCTaBlIEHUe NIPaBOBON OX-
paHbl TOBAPHOMY 3HaKy, IpaBOBas OXpaHa KOTOPOr'0 Ha MOMEHT PacCMOTPEHHS
COOTBETCTBYIOLIErO Bompoca PocniateHTOM npekpalleHa.

Taxke cyilaMm HaJJIEXKUT UCXOAUTH U3 TOr'O, YTO IOCJIE NPU3HAHUSA HEeAeH-
CTBUTEJIbHBIMU MMaTEHTa, NIPEJOCTaBIEHHUSs PAaBOBON OXpaHbl TOBAPHOMY 3HaKy
CENIKH, 3aKJIFOUYCHHbIE Ha OCHOBE NAaTeHTa UM O TOBAPHOM 3HaKe B MEpUOJ UX
JEHCTBHUSA, COXPaHSIOT JeicTBUE B TOW Mepe, B KAKOH OHU OBLIM KCIMOJIHEHBI K
MOMEHTY BBIHECEHUSl pElIeHMs] O NpPU3HAHUM HEIEeHCTBUTE/IbHBIMM IATEHTA,
NPEIOCTaBICHUS IPAaBOBOH OXpaHbl TOBAPHOMY 3HaKYy.

55. B cuny a63ana Broporo nyHkta 4 cratbd 1398 'K P® nuuieH3noHHbIE
JIOTOBOPBI, 3aKJIIOYEHHBIE Ha OCHOBE NATeHTa, [IPU3HAHHOI'O BIIOCIEICTBUY He-
JNeHCTBUTENBHBIM, COXPAHSIIOT JIeHCTBUE B TOH Mepe, B Kakoit oHM ObLIM MCIOJ-
HEHbl K MOMEHTY BBIHECEHUS PElIeHUs O HEACHCTBUTEIBHOCTH NIATEHTA.

CoOTBETCTBEHHO, C MOMEHTA NPHU3HAHUS NATEHTa HENCHCTBUTENHHBIM 3a-
KJIIOYEeHHBIE JTULEH3UOHHBIE JOTOBOPHI IIPEKPAILIAOT CBOE IEMCTBUE.

C y4eTOM H3J10KEHHOT0 CylaM CllelyeT UCXOAUTh U3 CIIELYIOLIETO.

B ynoBneTBopeHHH TpeOOBaHHS JULEH3HWATa O BO3BpATe JIMLIEH3MOHHBIX
mIaTeXxXed 3a NMepuoji, NpeAlleCTBYIONUN TPU3HAHUIO NIaTeHTa HeeCTBUTEb-

HBIM, JOJIDKHO OBITh OTKA3aHO.
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He noane>xxXuT yInoBIETBOpPEeHHIO TpeOoBaHHMe JMIIEH3Mapa O B3LICKaHHH
HEyIIa4YeHHbIX JIMIEH3NOHHBIX IUIaTeXeH 3a MepHol, NPEeAIIeCTBYIOUHHA MpH-
3HAHUIO NIATeHTa HeJeHCTBUTEIbHBIM.

[IpenycMOTpeHHBIE HACTOSILIMM IYHKTOM JAaHHOIO MOCTAHOBJIEHHUS Pas3b-
SCHEHUS MPUMEHSIOTCS M K JIMLEH3UOHHBIM JOrOBOpAaM O IpeaoCTaBleHUH
IpaBa UCINIOJIB30BaHUA TOBAPHOIO 3HAaKa, 3aKJIOYEHHBIM JO NPUHSATUS pelIeHUs
O MpPHU3HAHUU HEJNEHCTBUTEIBHBIM MpPENOCTaBIeHHs IPABOBOKH OXpaHbl 3TOMY
TOBapHOMY 3HaKy (IIyHKT 6 crateu 1513 Konekca).

56. CornacHo noanyHKTy 8 myHkra 1 cratey 1406 I'K PO cynsr paccmar-
PHMBAIOT, B YaCTHOCTH, CIIOPBI O pa3Mepe, CPOKE U MOPSIKE BBIJIATH KOMIIEH-
canu#, nperycmorpeHHblXx Koaekcom. Ilpy 3ToM naHRas HopMa He Npeanoa-
raerT BO3MOXXHOCTH MareHTooOjafaTess 3alMINaTh CBOM HapylleHHBIE INpaBa
MyTeM 3asiBJIeHUsA TPeOOBaHUS O B3BICKAHUH KOMIIEHCAIWH, MpeayCMOTPeHHOH
nysktoM 3 ctathu 1252 Kopekca. Takoro poga cnoco0 3amuThl mpaB He Ipe-
JyCMOTpEH INojoxeHussMu rinassl 72 'K PO,

VYkazaHHyI0 HOpMY CY[JblI IPUMEHSIOT, pacCMaTpUBas CIIOPhI 0 KOMIIeHca-
UAX KaK BHJE BO3HArpaXkAeHMs, yIlayuBaeMbIX HAa OCHOBaHWM NOANMYHKTa 3
cratbu 1359, cratey 1360, a63aua Broporo nynkra 4 crateu 1370, myHkra 3

crated 1392 Konekca.

IIpaBo Ha cekpeT Npou3BoAcTBa (HOY-Xay)

57. Ilonoxenus rnassl 75 'K PO onpenensaioT NopsiioKk NPaBOBOKW OXpaHbl
CEKpETOB IIPOU3BOACTBA (HOY-Xay), TO €CTh CBEACHMH Noboro xapakrepa (po-
U3BOJICTBEHHBIX, TEXHUYECKUX, SKOHOMUYECKUX, OPTaHU3aLUOHHBIX U APYTHX),
B TOM 4YHCIE O pe3yJibTaTaX HWHTENIEKTyalbHON [ESITENbHOCTH B Hay4YHO-
TEXHUYECKOH cdepe, a TakxkKe CBeICHH O crocobax ocyIecTBiieHUs mpodec-
CHOHAJIbHON J€eATENbHOCTH, KOTOpble HMEKT AEHCTBUTEIBHYIO WIH NOTEHLHU-

AIbHYIO KOMMEPYECKYIO HEHHOCTh B CUJIy HEM3BECTHOCTH UX TPETBUM JIMLAM, K
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KOTOPBIM Y TPETBUX JIUI] HET CBOGOIHOIO IOCTyNa Ha 3aKOHHOM OCHOBAHMH U B
OTHOLLIEHHMHU KOTOPBIX 00J1afiaTeNleM TaKUX CBEIEHHH BBEIEH PEeXHUM KOMMepye-
ckoii TaitHbl (cTaThsa 1465 Kopnekca).

IIpu 3TOM cynam cielyeT YYUTBIBaTh, YTO PEXHUM KOMMEPYECKOHW TaiHBbI,
nepedeHb HE MOJUJIeXXAIUX OXpaHe CBEACHHWH W MOPAAOK MpeJOoCTaBIEHHs CO-
CTaBNAIOIEH KOMMEPUYECKYHO TaliHy WH(OpMaLMU ONPENENsSOTCS B COOTBETCT-
BuM ¢ OenepanbHbIM 3aKOHOM OT 29.07.2004 Ne 98-03 «O xoMMepueckoii Taii-
Hey.

Taxxe He0OX0OAMMO MMETh B BUJy, UTO K OTBETCTBCHHOCTH 3a HapylleHHe
UCKJIIOUYUTENIBHOTO TpaBa Ha CeKpeT nmpousBojcTBa (cTaThsd 1472 'K P®) mo-
XeT OBITh IIPHUBJEUYEHO JIF0O0E JMLO, pa3ryiackBlilee CBEIEHHUS, COCTABIIOIME
CEeKpeT NMPOU3BOJICTBA (MU JONYCTHUBIIEEe HHbIE HAPYIIEHUS UCKIIOUUTENLHOTO
npasa), B TOM uucile NyOIn4Ho-NpaBoBoe obpasobaHue (Poccuiickas ®enepa-
uusi, cyobexT Poccuiickoit Penepanny, MyHUUMNanbHoe oOpa3oBaHHE), eClIH
ero opra, NMOJYYUBIIMH JOCTYN K COOTBETCTBYMIOILUEH HMHQOpMamuu, Takyro
uHpopmanno pasrinacui (ctaths 14 denepanbHoro 3akoHa «O KOMMeEpUYECKOM

TaiiHe»).

IIpaBo Ha ¢pupmMeHHOE HAUMEHOBAHHE

58. ITpu npumenennu crateu 1473 'K PO cynam HaanexuT pykoBOACTBO-
BaTHCS CIIELYIOLIUM.

58.1. C yuerom nonoxeHuil nynkra 3 crateu 1473 I'K PO xaxnoe ropu-
IWYeCKOe JIMIO, NEeHCTBYIOLEE B OpraHU3alMOHHO-TIPABOBOM dopMe KOMMep-
YecKOil opraHu3alyy, JODKHO UMETh OJHO TIOJIHOEe (PUPMEHHOE HaMEHOBaHUE
U MOXET UMETh OJIHO COKpallleHHoe ¢upMeHHOe HauMeHoBaHue. I1pu atom co-
rinacHo nyHKTY 1 crateu 1473, nyukry 2 ctateu 1475 Konekca ¢pupMeHHOe Ha-
UMeHOBaHHE MOAJIEXKUT OXPaHe CO JIHS IOCYapCTBEHHON pEerucTpaluy IopUaU-

yeckoro Juia. Kakoit-mubo cnenuanbHoil perucTpaiid GUpMEHHOT0 HaHMEHO-
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BaHUS, YKa3aHHOTO B YYPEAMTEIBHBIX JOKYMEHTaX IOPUIMYECKOro JIHIA,
'K P® nHe npenronaraer.

58.2. B cuny nyHkTa 4 crated 54, nyHkta 1 ctateu 1473 IT'K P® npaso na
(¢hupMeHHOE HAaMMEHOBAHHUE BO3HMKAET TOJIBKO y IOPUIUYECKOTO JIHIA, SBISIO-
ierocss KOMMepPUYECKoN opraHu3alue.

HanmeHoBanusi HeKOMMeEpUYECKUX opraHu3auuil (ctates 4 DenepalbHOro
3akoHa oT 12.01.1996 Ne 7-®3 «O HexOMMepYeCKHUX OpraHU3allUAX») He SBIIs-
IOTCSl CPEACTBOM MHIMBHUAYANU3aUUH IOPUIUYECKUX JIUI] B CMBICJIE TTOJIOKEHU M
yacty deTBeproi 'K PD, Ha HUX He pacnpocTpaHsieTcs MpaBoOBas OXpaHa, yc-
tTaHoBlieHHas nmaparpadom 1 rinasel 76 Konekca.

BBuay aroro mnpasuna, npenycMotrpenHsle crateeid 1473 I'K PO, B Tom
qucie 3alpeThl, COACPXKAIIMECH B IIyHKTe 4 3TOH CTaTbHl, HA HEKOMMEpPYECKHE
OpraHM3alldy He PaclpoCTPaHAIOTCS.

He orHOCATCS K (PUPMEHHBIM HauMEHOBaHHUSAM B CMBICHIE [TOJOXKEHHUM
'K P® nauMeHOBaHUs HE ABISIIOLIUXCS IOPUAUUYECKUMU JIULIaMU 00 beIMHEHUH
IOPUANUECKUX JIUILL.

58.3. Tlox cnoBaMH, IPOU3BOAHBIMH OT O(ULHUATBEHOTO HAaHMEHOBAaHMS
«Poccutickasg ®enepanusa» Ui «Poccus», B cMbiciie ab3alia BOCBMOro NnyHKTa 4
cratei 1473 T'K PO crnenyer noHMmMaTe B TOM 4HCIIE CIOBO «POCCHACKHIN
(¥ IpOM3BOJHBIE OT HEr0) KaK Ha PyCCKOM sI3bIKe, TaK M Ha HHOCTPAHHBIX A3bI-
Kax B PyCCKOH TPaHCKPHIILIMH, HO HE CJIOBO «PYCCKUN» (M NMPOU3BOAHBIE OT He-
ro).

58.4. IlpuMeHuUTENBHO K NOANYHKTY 1 myHxrta 4 crarbu 1473 TK P® B
¢brpMeHHOe HaMEHOBaHUE IOPHUAUYECKOro JHLa HE MOTYT BKIIIOYATHCS TaKKe
HOJIHBIE MJIM COKpallleHHbIE HAMMEHOBAHHUS MEXTOCYJapCTBEHHBIX COIO30B (Ha-
npumep: CoJlpyKecTBO HE3aBUCHMBIX rocyaapcts, CHI').

58.5. TpeboBanus kK (GUPMEHHBIM HaUMEHOBAHHUSAM KPEIUTHBIX OpraHu3a-
vt onpeneneHsl Kak ctatbeil 1473 I'K PO (x HUM Takxke IPUMEHSIOTCS 3arpe-

THI, YCTAHOBJIEHHBIE ITYHKTOM 4 3TOH CTaTbH), Tak U craThed 7 MenepanbHOro
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3akoHa «O OaHkax U OaHKOBCKOH AEATENbHOCTH», BBOJASIIEH JHOMOJHHTEILHEBIE
TpeOOBaHMs K (UPMEHHBIM HAUMEHOBAHUSM YKa3aHHbBIX OpTaHU3aIHi.

58.6. Criopel 0 (h)UPMEHHBIX HAaUMEHOBAHMAX MOJBEIOMCTBEHHbI apOUT-
pPakKHBIM CyJaM.

59. CornacHo nyHkTy 3 ctaThil 1474 'K PO He nomyckaeTcsl HCTIOIB30Ba-
HHE IOPUIMYECKUM JIMLUOM (HUPMEHHOTO HaMMEHOBAaHHSA, TOXIECTBEHHOTO
(¢GUpMEHHOMY HaMMEHOBAHUIO JPYrOro HOPUAWYECKOro JIMLA WIIH CXOJHOro ¢
HUM JI0 CTEIICHM CMEIIEHMs, €CJIM YKa3aHHble IOpUAMYECKHE JHIa OCYIIEeCTB-
NAIOT aHAJIOTUYHYIO JIEATENBHOCTE U PUPMEHHOE HaUMEHOBaHMe BTOPOTO KOpH-
AWYECKOTro JInla OBbUIO BKIIIOYEHO B €[IMHBIA rOCYAapCTBEHHBIH peecTp OpPUIM-
yeckux JIML (manee — PeecTp) paHee, yem QupMeHHOE HaUMEHOBaHHE MEPBOTO
IOPUANYECKOT O JINIIA.

IIpu npuMeHeHUn JaHHON HOPMBI cyiaMm HEOOXOIUMO YUHUTHIBATE: 3allUTE
NIOJUIEKUT HUCKIIOYUTEIIBHOE ITPaBO Ha (UPMEHHOE HAaUMEHOBAHUE IOpHUINYe-
CKOTO JIMla, paHblle IPyroro BKJIIOUYEHHOro B PeecTp, BHE 3aBUCHMOCTH OT TO-
0, KAaKO€ U3 IOPUANYECKUX JIUL PaHbLIE NPUCTYNHIO K COOTBETCTBYIOIICH Jes-
TEJbHOCTH.

60. Cyznam cieayeT uMerb B BUJY, YTO B CHIIy NyHKTa 4 cratbu 1474
'K P® TtpeboBanue npekpaTUTh UCNOIb30BaHWE (GUPMEHHOTO HaWMEHOBaHMS,
TOXIE€CTBEHHOTO0 (MPMEHHOMY HaMEHOBAHHIO MPaBooOIagaTesNs U CXOqHO-
ro ¢ HUM J0 CTENEHW CMEUIeHHUS, B OTHOIIEHUU BHAOB JEATEIBLHOCTH, aHaJIO-
TMYHBIX BHJAM JIeSTEJIbHOCTH, OCYILECTBIsSEMBIM IpaBooOnajgaTeneM, U BO3-
MECTUTD NMPaBOOOJIAAATENIO IPUUNHEHHBIE YOBITKA MOXKET 3asBUTh TOJBKO Ipa-
BooOyiafatens. OpraHy, OCYILIECTBISIIOLIEMY IOCYJapCTBEHHYIO PErHCTpalUio
IOpUAMYECKUX JIHL, Ha OCHOBaHUM MyHKTa 5 crtathu 1473 Kognekca npenocras-
JIEHO TIPABO NPEIBSIBUTH B CYJI TOJNBKO HCK O MOHYXIEHUU K U3MEHEHUIO (up-
MEHHOTO HaUMEHOBaHUS U TOJIBKO B TOM ciy4ae, eclid GUupMeHHOe HaUMEHOBa-
HHE IOPUJIMYECKOTrO JIMIAa HE COOTBETCTBYET TpeOOBaHMAM IyHKTOB 3 WM 4

9TOU CTaThH.
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MHBIM 1MIaM 1paBo TpeOOBaHMS OT IOPHIMYECKOro JIHLA IpeKpalleHHs
HapylIeHus nojoxeHu# naparpada 1 rnasel 76 'K PO Kogekcom He mpemoc-
TaBJIEHO.

61. Ilpu mpuMenenuu crate 1475 I'K P® cynaM HaajexHT yYUTHIBATh,
4YTO OHA He HCKII4YaeT oxpaHy B Poccuiickoit ®enepannn npasa Ha GuUpMeH-
HO€ HaMMEHOBaHWE HMHOCTPaHHBIX Iopuaudeckux nul (crates 8 Ilapuxckoit

KOHBEHIIMH [0 OXpaHe MIPOMBIIITIEHHOW COOCTBEHHOCTH).

IIpaBo Ha TOBapHbIi 3HAK M IPAaBO Ha 3HAK 00CIYKHBaAHUS

62. B cuny nynkra 1 craten 1484 I'K PO uckmouuTenbHOe MpaBo HC-
10/1b30BaHUs TOBAPHOTO 3HAKA IIPUHAMIEKHUT JIMILY, HA UM KOTOPOTO COOTBET-
CTBYIOIIMI TOBApHBIH 3HAK 3aperUCTpUpPOBaH (MpaBoobIaaTeNIo).

CnenoBatenbHO, JHIY, Ha HUMs KOTOPOrO 3aperuCTPUPOBAaH TOBAapHBIN
3HaK, HE MOXET OBITh OTKa3aHO B €ro 3alluTe (J1axe B ciy4dae, ecilM B Cy[l Ipel-
CTaBJIAIOTCS AOKa3aTelbCTBa HENMPAaBOMEPHOCTH PEerucTpallii TOBapHOTO 3HaKa)
10 TIpPU3HAHUS DPEOCTaBIICHUs NPABOBOM OXpaHbl TaKOMY TOBAapHOMY 3HAaKy
HEJIeHCTBUTENBHON B Mopsjike, NpeaycmorpeHHoM crateed 1512 I'K PO, unu
NpeKpallleHus IIpaBOBOM OXpaHbl TOBAPHOTO 3HaKa B MOpPsJKE, YCTAHOBICHHOM
crateeit 1514 Kopexca.

BmecTe ¢ TeM cyn BrpaBe OTKa3aTh JIMIY B 3allMTE €ro rnpasa Ha TOBap-
HBIH 3Hak Ha ocHoBaHuHU cTaThu 10 I'K PD, ecnu mo matepuanam nena, ucxons
U3 KOHKPETHBIX (aKTHUYECKUX OOCTOATENbCTB, NEHCTBUS MO rOCyAapCTBEHHOMN
PErHCTpallii COOTBETCTBYIOILETO TOBAPHOTO 3HaKa MOTYT OBITh KBAIUGHLIHPO-
BaHBI KaK 3JI0yNoTpeOieHre IPaBoOM.

63. CornacHo moanyHkTy 6 myHkra 2 cratbu 1512 I'K P® npenocrasne-
HHe MpaBOBOIl OXpaHbl TOBAPHOMY 3HAKy MOXET OBITh OCIIOPEHO M IIPU3HAHO
HEJAeHCTBUTENIBHBIM MOJIHOCTBIO HJIM YaCTUYHO B T€UEHUE BCETO CpOKa JeHCT-

BHUA HpaBOBOﬁ OXpaHkbl, €CJIN CBA3aHHBIC C I‘OC}’,II&pCTBCHHOfI peFI/ICTpaHI/Ieﬁ TO-
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BApHOTO 3HaKa JEWCTBUS MpaBooONafaTes NMPHU3HAHBl B YCTAHOBJIEHHOM IIO-
pSZIKe 3JI0yNIOTpebieHHeM NTpaBoM 100 He0OPOCOBECTHON KOHKYpPEHIIHEH.

[Ipu paccmoTrpenuu nen o0 oclnapuBaHMU pelleHMi PocnareHTa, npuHA-
TBIX 10 pe3yJbTaTaM pPacCMOTPEHHUS BO3PAXXEHUH IIPOTUB NPeOCTABIIEHHUS TIpa-
BOBOW OXpaHbl TOBAPHOMY 3HAKY I10 3TOMY OCHOBaHMIO, CyJlaM CIIEAYET UMETH B
BUJY, B HaCTHOCTH, CIIEAYIOLIEE.

B cuny yactu 2 crateu 14 @enpepansHoro 3akoHa ot 26.07.2006
Ne 135-®3 «O 3amure KOHKypeHUIMN» (fanee — 3aKOH O 3al0UTe KOHKYPEHLHUH)
He JIONycKaeTcsi HeloOpOCOBECTHAsI KOHKYPEHLUS, CBA3aHHas ¢ NpUoOpeTeHu-
€M W HCII0JIb30BaHHMEM HUCKJIIOUMTEJIBHOTO IpaBa Ha CpeJicCTBAa MHAWBUyallA3a-
UM IOPUAMYECKOro JIMIa, CpPeACcTBAa MHAMBHIyalW3allMd NPOIyKUUH, paboT
WIH yCITyT.

Hcxons u3 yactu 3 crateu 14 3akoHa 0 3alUTE KOHKYPEHIMH, TPUMEHsIe-
Moii ¢ ydueToM ab3ana BToporo myHKTa 3 ctate 1513 'K P®, 3aunTtepecoBan-
HbIM JIMLIOM (TO €CTh JIMLOM, YbH ITpaBa HapylleHbl aKTOM HeJI00pOCOBECTHOM
KOHKYPEHIIMH ) MOXET ObITh MOJaHO BO3paXk€HUe MPOTUB MPeAOCTaBICHUS Mpa-
BOBOI OXpaHbl TOBApPHOMY 3HaKy B CBS3H C T€M, YTO AeHCTBUs IO €ro rocyaap-
CTBEHHOM perucTpaluy TNpU3HAHBl HEIOOPOCOBECTHON KOHKypeHLueR (rpu
3TOM INpU3HAHUE HEAOOPOCOBECTHOW KOHKYPEHLHMEHN TOJIBKO JEWCTBHUU MO HUC-
NOJIb30BaHUIO TOBApHOI'O 3HaKa, HO HE IO €ro rocyJapCTBEHHON perucrpanuu
He ABJIAETCS OCHOBAaHUEM OCIIapUBaHHUA NPEAOCTaBIEHUS [IPaBOBOW OXpaHsl TO-
BapHOMY 3HaKY).

Takoe Bo3pa)keHHE MOJAETCs C NPUIOKEHUEM K HeMy pelleHus dene-
pPaJIbHOI'0 aHTHMOHOTIOJILHOTO OpraHa O HapylleHUH NMpaBooOagaTesieM MoJo-
eHMH JacTH 2 ctaTh 14 3aKoHa 0 3alUTe KOHKYPEHIHH.

PocriaTeHT, MOJY4YMB COOTBETCTBYIOIIEE BO3PAXKEHHUE C IPHIOKEHHBIM K
HEMY pellleHHEM, NTPU3HaeT HeleHCTBUTENIBHBIM IPEAOCTABIEHUE [TPABOBOH 0X-

paHbl TOBApHOMY 3HaKy.
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Pemenne PocnaTeHTa 0 NpU3HAaHUHM HEAEHCTBUTENBHBIM IPEIOCTABJIEHHUS
IpaBOBOH OXpaHbl TOBAPHOMY 3HAKY B CBSI3U C TEM, YTO JEHCTBHS, CBSI3aHHBIE C
perucrpanyell TOBapHOIO 3Haka, ()e[epalbHBIM aHTUMOHOMOIBHBIM OPraHOM
NpU3HaHBl HeJOOPOCOBECTHON KOHKYPEHIMEH, HE MOXeT ObITh NMPHU3HAHO He-
JEHCTBUTENBHBIM 10 NIPHYMHE OTCYTCTBUS B AEHCTBHAX JMIA HapyLIEHHH aH-
THMOHOIIOJBHOIO 3aKOHOJATENLCTBA 0 OCIIApUBAaHUS U OTMEHBI pelieHus ¢e-
JepaJIbHOr0 aHTUMOHONOJIBHOrO opraHa. Ilpu 3ToM He McKOYaeTcs BO3MOX-
HOCTb COEIMHEHHUA B 3asiBJICHUN TpeOOBaHui 06 ocnapuBanuK pelieHuii dese-
PAIBHOI0 aHTMMOHOIIOJIBHOIO opraHa ¥ PocnaTeHTa M MX COBMECTHOTO pac-
CMOTpEHHS.

Takxe HaIUIe)KUT YYMTBHIBATh, YTO CyJ Ha OCHOBAHHM IIOJIOKEHMH CTa-
thU 10 'K P® BnpaBe no coOCTBEHHOM MHMLIMATHBE, HCXOAS M3 MMEIOLUXCS
(akTHYEeCKUX OOCTOATENILCTB, IPU3HATh B paMKaX pacCMOTpeHHs Aena ob oc-
napuBaHuM pellieHus PocnaTeHTa o0 OTKa3e B MPU3HAHWM HeJNEHCTBUTEIBHBIM
NPEJOCTABIIEHHS [IPAaBOBOM OXpaHbl TOBAPHOMY 3HaKy AeHCTBUS JIHIIA MO PETHU-
CTpallMK TOBapHOTO 3HaKa 3J10yNnoTpebIeHHEM TpaBOM MIIH HeA0OpPOCOBECTHOM
KOHKypeHIeHd. B 3ToM ciydae cyq npHHHMMaeT pelleHue O NpU3HAHUH HeJei-
CTBUTENHHBEIM peliieHus: PocratenTa U 00 00s3aHUM €ro aHHYJIMPOBATh PETUCT-

paiyo COOTBETCTBYIOUICTO TOBAPHOT'O 3HAKA.

IIpaBo Ha KoMMepueckoe 0003HaUYeHHe

64. B cuny nmynkra 1 crateu 1538 I'K PO opuaudeckue nuua, OCyniecTB-
JISIOLINE TpeANPUHUMATEIBCKYIO ICSITEILHOCTH (B TOM YHCJIe HEKOMMEpUECKHUE
OpraHu3aliy, KOTOPHIM [PaBO Ha OCYLIECTBIEHUE TaKOW HeATeNhHOCTH Ipe-
JDOCTaBJIEHO B COOTBETCTBHM C 3aKOHOM MX YUpPEIAUTEIbHBIMU AOKYMEHTaMH), a
TaKKe MHIUBUAYAIbHbIE TTPEANPUHAMATENN MOTYT UCIIOJIB30BaTh U1 UHIMBH-
Iyau3aliy MPUHAUIeKAIIMX UM TOPTOBBIX, IPOMBIIUIEHHBIX U IPYI'UX Npe-

npustui (cratbs 132 Kogekca) kommepueckue 0003HaUeHUs!, HE ABIIAIOLIMECS
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bupMeHHBIME HaMMEHOBaHMAMHU ¥ HeE NOANekKalye o0f3arenbHOMY BKIOUe-
HUIO B YYpeAUTENbHbBIE JOKYMEHTH U Peectp.

UcknrounTenpHOE TPpaBoO UCIIONB30BaHUS KOMMeEpYeckoro o603HaueHus Ha
ocHoBaHMM myHkTa 1 ctaten 1539 'K P® npuHagiexur npaBooOianarelnto,
eciid Takoe 0603HaueHue obrasaeT JO0CTaTOYHBIMH Pa3NUYUTENLHBIMU PU3HA-
KaMH U ero yrnorpebrieHue npaBoobiafareneM I UHIUBUAYATU3AUH CBOETO
NpeJNpUSTUS SBISETCS U3BECTHHIM B IIpefiesiaX ONpeeIeHHONH TEpPUTOPHUH.

B cBsi3u ¢ 3TUM cynam creyeT y4UThIBaTh, UTO MPaBO Ha KOMMeEpUecKoe
obo3HavYeHNEe HE BO3HUKaeT paHee MOMEHTa Haydala (PakTU4YecKOro HCIOJb30-
BaHMs TAaKOro 0003Ha4YeHHUs JUIsl UHAUBUAYaIU3alUU IPEATNPUSTUS.

65. Ilo cmeiciy nmyHkTa 2 ctatey 1540 'K P® ucknmountenpHoe mpaBo Ha
KoMMepueckoe 0003Ha4YeHHe NpeKpallaeTcs aBTOMaTHYECKH, €ClId paBoobia-

AaTeJIb HE UCITOJIB3YET €0 HENPEPBIBHO B TCUCHUE roa.

Ilpencenarens IIpencenatens
Bepxosnoro Cyna Bercimero Apourpaxxsnoro Cyza
Pocfuiickoit Deneparupt Poccuitickoit Penepanuu

B.M. JleGenen A.A. lBanos
Cexkperaps [lnenyma, Cexperaps [Inenyma,
cynbs Bepxosnoro Cyna cyabst Beicinero Apbutpaxsoro Cyna
Poccuiickoit CD(;;[epaunH Poccuiickoi ®Penepanuu

B.B. Jlopomkos T.B. 3aBpsiioBa
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