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CHAPTER 21.03
COMPANIES ACT

AN ACT TO PROVIDE FOR THE INCORPORATION, REGULATION AND WINDING-UP OF
LIMITED LIABILITY COMPANIES; AND TO PROVIDE FOR RELATED OR INCIDENTAL
MATTERS.

PARTI

PRELIMINARY

Short title.
1. This Act may be cited as the Companies Act.

Interpretation.
2. (1) In this Act, unless the context otherwise requires—

“accountant” means a person who is qualified as an accountant by examination
conducted by one of the institutes of Chartered Accountants or Certified
Accountants in England and Wales, Ireland or Scotland, the Canadian Institute
of Chartered Accountants or the American Institute of Certified Public
Accountants and is a practising member in good standing of one of those
institutes or is otherwise approved by any supervisory body of the accounting
profession recognised under the law of the Federation;

“allotment”, in relation to shares, means a transaction by which a person acquires the
unconditional right to be included in a company’s register of members in
respect of the shares;

“annual return” means the return to be made by a company under section 72;

“articles”, in relation to a company, means its articles of association as originally
framed or as altered;

“bearer certificate” means a certificate issued under subsection (1) of section 51;
“body corporate”—

(a) includes a body corporate wherever or however incorporated, other
than a corporation sole; and

(b) except in subsection (6) of section 3 and paragraph (a) of subsection
(1) of section 224, does not include an association;

“company” means a body corporate registered under this Act, or an existing
company;

“contributory” means a person liable to contribute to the assets of a company
pursuant to section 193;

“Court” means the Eastern Caribbean Supreme Court or any Court with similar
jurisdiction established in succession to that Court;

“currency” includes foreign currency and any other means of exchange that may be
prescribed;
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“director” means a person who occupies the position of a director, by whatever name
called;

“discount”, in relation to shares, means an amount which is less than the stated value
of a share;

“dissolved”, in relation to a company, means dissolved under this Act or any other
law of the Federation;

“distributable profits” means profits out of which the company may make a
distribution under section 115;

“document” includes summons, notice, statement, return, account, order, and other
legal process, and registers;

“equity share capital”, in relation to a company, means its issued share capital
excluding any part of that capital which, neither as respects dividends, nor as
respects capital, carries a right to participate beyond a specified amount in a
distribution;

“exempt company” means a company which is exempt from taxes under subsection
(1) of section 224;

“existing company” means a company registered under the Companies Act, Cap. 335
or the International Business Companies Act, both of which were repealed by
section 241 of this Act;

9

“external company” means a body corporate which is incorporated outside the
Federation and which carries on business in the Federation or which has an
address in the Federation which is used regularly for the purposes of its
business;

“the Federation” means the Federation of Saint Christopher and Nevis;

“financial period” means a period for which a profit and loss account of a company is
made up in accordance with this Act;

“guarantee”, in relation to a company limited by guarantee, means the amount of
money that each member of such a company undertakes to contribute to the
assets of the company, in the event of it being wound up, while he or she is a
member, or within one year after he or she ceases to be a member, for payment
of the debts and liabilities of the company contracted before he or she ceases
to be a member, and the costs, charges, and expenses of winding-up, and for
adjustment of the rights of the contributories among themselves;

“interdict” means a person in respect of whom a curator has been appointed by any
court having jurisdiction (whether in the Federation or elsewhere) in matters
concerning mental disorder;

“lawyer” means a barrister or solicitor of the Court;

“liabilities” includes any amount reasonably necessary to be retained for the purpose
of providing for any liability or loss which is either likely to be incurred or
certain to be incurred but uncertain as to amount or as to the date on which it
will arise;

“memorandum”, in relation to a company, means its memorandum of association as
originally framed or as altered;

“Minister” means the Minister responsible for finance;

“minor” means a person who, under the law of the Federation or under the law of his
or her domicile, has not reached the age of legal capacity;
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“number”, in relation to shares, includes amount, where the context admits of the
reference to shares being construed to include stock;

“officer”, in relation to a body corporate, means a director or liquidator;
“Order” means an Order made by the Minister;

“ordinary company” means a company which is not an exempt company;
“paid up” includes credited as paid up;

“personal representative” means the executor or administrator for the time being of a
deceased person;

“premium”, in relation to shares, means an amount which is greater than the stated
value of a share;

“prescribed” means prescribed by Order;
“printed” includes typewritten and a photocopy of a printed or typewritten document;
“private company’ has the meaning assigned to it by subsection (3) of section 16;

“prospectus” has the meaning assigned to it by paragraph (a) of subsection (4) of
section 29;

“public company” has the meaning assigned to it by subsection (1) of section 16;
“records” means documents and other records however stored;

“Registrar” means the Registrar of companies appointed pursuant to section 214 and
“his or her seal”, in relation to the Registrar, means a seal prepared under
section 215;

“securities” has the meaning assigned to it by paragraph (b) of subsection (4) of
section 29;

“share” means share in the share capital of a body corporate and includes stock
(except where a distinction between shares and stock is expressed or implied);

“stated amount”, in relation to shares, means the aggregate amount of the stated value
of a specified number of shares;

“stated value”, in relation to shares, means the minimum amount per share to be
received by a company for shares issued by it;

“year” means a calendar year.

(2) A reference in this Act to a Part or section by number only, and without
further identification is a reference to the Part or section of that number contained in
this Act.

(3) A reference in a section or other division of this Act to a subsection or
paragraph or sub-paragraph by number or letter only, and without further
identification, is a reference to the subsection or paragraph or sub-paragraph of that
number or letter contained in the section or other division of this Act in which that
reference occurs.

(4) A reference in this Act to an enactment is a reference to that enactment as
amended, and includes a reference to that enactment as extended or applied by or
under any other enactment, including any other provision of that enactment.

(5) A reference to dollars in this Act is a reference to the currency of the
Eastern Caribbean Central Bank.
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Meaning of “holding company”, “subsidiary” and “wholly-owned subsidiary”.

3. (1) For the purposes of this Act, a company is, subject to subsection (4),
deemed to be a subsidiary of another if, but only if—

(a) that other either—

(1) is a member of it and controls the composition of its board of
directors; or

(i1) holds more than half in stated value of its equity share capital; or

(b) the first-mentioned company is a subsidiary of any company which is
that other’s subsidiary.

(2) For the purposes of subsection (1), the composition of a company’s board
of directors is deemed to be controlled by another company if, but only if, that other
company by the exercise of some power exercisable by it without the consent or
concurrence of another person can appoint or remove the holders of all or a majority
of the directorships.

(3) For the purposes of subsection (2), the other company is deemed to have
power to appoint to a directorship with respect to which any of the following
conditions is satisfied—

(a) that a person cannot be appointed to it without the exercise in his or
her favour by the other company of that power;

(b) that a person’s appointment to the directorship follows necessarily
from his or her appointment as director of the other company; or

(c) that the directorship is held by the other company itself or by a
subsidiary ofit.

(4) In determining whether one company is a subsidiary of another—

(a) any shares held or power exercisable by the other in a fiduciary
capacity are to be treated as not held or exercisable by it;

(b) subject to paragraph (c), any shares held or power exercisable—

(1) by any person as nominee for the other (except where the other is
concerned only in a fiduciary capacity); or

(i1) by, or by a nominee for, a subsidiary of the other (not being a
subsidiary which is concerned only in a fiduciary capacity),

are to be treated as held or exercisable by the other;

(c) any shares held or power exercisable by, or by a nominee for, the other
or its subsidiary are to be treated as not held or exercisable by the
other if the shares are held or the power is exercisable as above
mentioned by way of security only.

(5) For the purposes of this Act—

(a) a company is deemed to be another’s holding company if, but only if,
the other is its subsidiary; and

(b) a body corporate is deemed to be the wholly owned subsidiary of
another if it has no members except that other and that other’s wholly-
owned subsidiaries and its or their nominees.

(6) In this section, “company” includes any body corporate.
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(7) The Minister may, by Order, modify the provisions of this section and,
without prejudice to the generality of the foregoing, any such Order may amend the

meaning of “holding company”, “subsidiary” or “wholly-owned subsidiary” for the
purposes of all or any of the provisions of this Act.

PART II

FORMATION OF COMPANIES AND REGISTRATION

Method of formation.

4. (1) Any number of persons (none of whom is a minor or an interdict or a
bankrupt) associated for any lawful purpose may by subscribing their names to a
memorandum of association form a company the liability of the members of which
may, according to the memorandum, be limited either to the amount, if any, unpaid
on the shares respectively held by them, or to such amount as the members may
respectively undertake by the memorandum to contribute to the assets of the company
in the event of its being wound-up.

(2) The number of persons who, under subsection (1), may form a company
may be one or any greater number.

(3) A body corporate shall not be a company until the requirements of this Act
in respect of registration are satisfied and the Registrar has issued a certificate under
subsection (2) of section 9.

Memorandum of association.

5. (1) Any of the subscribers to a memorandum of association or a person acting
on their behalf may on delivering the memorandum to the Registrar and on payment
of the prescribed registration fee apply for the registration of an incorporated
company with limited liability.

(2) A memorandum delivered to the Registrar under subsection (1) shall be in
the English language, shall be printed and shall state—
(a) the name of the company or both;

(b) whether the liability of the members of the company is to be limited by
shares or by guarantee or by both;

(c) in the case of a company limited by shares the maximum number of
shares that the company is authorised to issue and the amount of their
stated value, which may be expressed in any currency or currencies;

(d) in the case of a company limited by guarantee, the number of members
with which the company proposes to be registered and the amount of
the guarantee, which may be expressed in any currency or currencies;

(e) the period (if any) fixed for the intended duration of the company;
(f) where the company is a public company, that it is such a company;

(g) the full names and addresses of the subscribers who are individuals
and the corporate names and the addresses of the registered or
principal offices of the subscribers which are bodies corporate.
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(3) No subscriber to the memorandum of any company limited by shares may
take less than one share and there shall be shown on such memorandum against the
name of each subscriber the number of shares he or she takes.

(4) A company limited by guarantee may also have a share capital.

(5) The memorandum shall be signed by or on behalf of each subscriber in the
presence of at least one witness who shall attest the signature and insert his or her
name and address.

(Amended by Act 3 of 2003)

Articles of association.

6. (1) If the Standard Tables have not been prescribed under section 7, there shall
be delivered to the Registrar with the memorandum, articles specifying regulations
for the conduct of the company and, if the Standard Tables have been prescribed,
articles may be so delivered.

(2) Articles shall be in the English language and shall—
(a) be printed;
(b) be divided into paragraphs numbered consecutively; and

(c) be signed by or on behalf of each subscriber of the memorandum in
the presence of at least one witness who shall attest the signature and
insert his or her name and address.

Standard Tables.

7. (1) The Minister may prescribe sets of model articles to be collectively
referred to as Standard Table, and thereafter a company may for its articles adopt the
whole or any part of—

(a) Standard Table A, if'it is a company limited by shares; or
(b) Standard Table B, if it is a company limited by guarantee.

(2) In the case of a company registered after the Standard Tables have been
prescribed, if articles are not registered or, if articles are registered, insofar as they do
not exclude or modify the relevant Table, that relevant Table (so far as applicable,
and as in force at the date of the company’s registration) constitutes the company’s
articles as if articles in the form of that relevant Table had been duly registered.

(3) If, in consequence of an Order under this section, the relevant Table is
altered, the alteration does not affect a company registered before the alteration takes
effect, or repeal as respects that company any portion of the relevant Table.

(4) References in this section and in section 8 to “relevant Table” are
references to Standard Table A in the case of a company limited by shares and to
Standard Table B in the case of a company limited by guarantee.

Documents to be delivered to the Registrar.

8. (1) With the memorandum there shall be delivered to the Registrar a statement
signed by or on behalf of the subscribers of the memorandum setting out—

(a) the company’s name and the address of its registered office;
(b) whether the company is a public or a private company;

(c) whether the company is an ordinary or an exempt company;
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(d) the nature of the business to be carried out by the company;

(e) whether the whole or any part of the relevant Table prescribed under
section 7 is to be adopted by the company;

(f) in the case of a public company and in the case of a private company
which is an ordinary company, the particulars with respect to the
persons who are to be directors of the company which are required by
section 85 to be contained in the register kept under section 84;

(g) the particulars with respect to any person who is to be the secretary of
the company which is required by section 86 to be contained in the
register kept under section 84;

(Inserted by Act 14 of 2001)

(h) in the case of an exempt company, an undertaking that the directors of
the company will forthwith notify the Minister by notice in writing if
the company should no longer qualify as an exempt company;

(1) in the case of a public company or a private ordinary company, the
identifying particulars with respect to any person who is a natural
person who ultimately has a controlling ownership interest in that
company or who otherwise exercises control of the company through
other means;

(Inserted by Act 11 of 2016)

(j) in the case of an exempt company, the particulars with respect to the
authorised person acting on behalf of the exempt company;
(Inserted by Act 11 of 2016)

(k) any other prescribed particulars.
(Amended by Act 14 of 2001)

(Renumbered by Act 11 of 2016)

(2) Where a memorandum is delivered by a person as agent for the
subscribers, the statement shall specify that fact and the person’s name and address.

(3) A person who signs or delivers to the Registrar or concurs in delivering to
the Registrar a statement which contains information that he or she knows is false,
misleading or deceptive commits an offence and is liable, upon conviction, to a fine
not exceeding five thousand four hundred dollars and, in the case of an individual, to
imprisonment for a term not exceeding two years, or both.

(Inserted by Act 13 of 1998)
Registration.

9. (1) If the Registrar is satisfied that all the requirements of this Act in respect
of the registration of a company have been complied with, he or she shall register the
company’s memorandum and articles (if any) delivered to him or her under section 5.

(2) On the registration of a company’s memorandum, the Registrar shall—

(a) allocate a registration number to the company in accordance with
section 216; and

(b) give a certificate of incorporation in respect of the company stating—
(i) the name of the company;
(i1) its registration number;

(ii1) the date of its incorporation; and
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(iv) that it is a public company, if its memorandum so states.

(3) Every certificate of incorporation shall be signed by the Registrar and
sealed with his or her seal.

(4) A certificate of incorporation is conclusive evidence of the incorporation
of the company and, if the certificate of incorporation states that the company is a
public company, that the company is a public company.

(5) From the date of incorporation mentioned in the certificate of
incorporation the subscribers of the memorandum, together with such other persons
who may from time to time become members of the company, shall be a body
corporate having the name contained in the memorandum capable forthwith of
exercising all the functions of an incorporated company, but with such liability on the
part of its members to contribute to its assets as is provided by this Act or any other
enactment in the event of its being wound-up.

Effect of memorandum and articles.

10. (1) Subject to the provisions of this Act, the memorandum and articles, when
registered, bind the company and its members to the same extent as if they
respectively had been signed and sealed by the company and by each member, and
contained covenants on the part of the company and each member to observe all the
provisions of the memorandum and articles.

(2) Money payable by a member to the company under the memorandum or
articles is a debt due from him or her to the company.

Alteration of memorandum and articles.

11. (1) Subject to the provisions of this Act, a company may, by special
resolution, alter its memorandum.

(2) An alteration in the memorandum may extend or shorten the period (if
any) fixed for the duration of the company and a company limited by guarantee may
increase or decrease the number of its members by altering its memorandum.

(3) Subject to the provisions of this Act, a company may, by special
resolution, alter its articles.

(4) Notwithstanding anything in the memorandum or articles, a member of a
company is not bound by an alteration made in the memorandum or articles after the
date on which he or she became a member, if and so far as the alteration—

(a) requires him or her to take or subscribe for more shares than the
number held by him or her at the date on which the alteration is made;
or

(b) in any way increases his or her liability as at that date to contribute to
the company’s share capital or otherwise to pay money to the
company, unless he or she agrees in writing, either before or after the
alteration is made, to be bound by it.

(5) The power to alter the memorandum conferred by this section shall not be
exercisable by an existing company so as to—

(a) shorten the period of the company’s existence; or

(b) alter rights attached to a class of shares which cannot be altered under
the Act repealed by section 241, unless the alteration is agreed to by
all the members or approved by the Court.
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Copies of memorandum and articles for members.

12. (1) A company shall, on being so required by a member, send to him or her a
copy of the memorandum and of the articles subject to payment of such sum (if any),
not exceeding fifty dollars, as the company may require.

(2) If a company fails to comply with this section, it commits an offence and
liable to a fine not exceeding one thousand dollars.

PART III

NAMES

Requirements as to names.

13. (1) The name of a company shall end with the word “Limited” (or the
abbreviation “Ltd.”), “Corporation” (or the abbreviation “Corp.”) or “Incorporated”
(or the abbreviation “Inc.”).

(2) An existing company the name of which contravenes subsection (1) shall
within three months from the date on which this section comes into force either
change its name or establish that it has obtained from the Minister an exemption from
the requirements of that subsection.

(3) The Registrar may refuse to register—
(a) the memorandum; or
(b) a special resolution changing the name of a company,

where the name to be registered is in his or her opinion in any way misleading or
otherwise undesirable.

Change of name.

14. (1) Subject to section 13, a company may, by special resolution, change its
name.

(2) Where a company changes its name under this section, the Registrar shall
enter the new name on the register in place of the former name, and shall issue a
certificate of incorporation altered to meet the circumstances of the case, and the
change of name has effect from the date on which the altered certificate is issued.

(3) A change of name by a company under this Act does not affect any rights
or obligations of the company or render defective any legal proceedings by or against
it, and any legal proceedings that might have been continued or commenced against it
by its former name may be continued or commenced against it by its new name.

Power to require change of name.

15. (1) If, in the opinion of the Registrar, the name by which a company is
registered is misleading or otherwise undesirable, he or she may direct the company
to change it.

(2) The direction, if not made the subject of an application to the Court under
subsection (3), shall be complied with within three months from the date of the
direction or such longer period as the Registrar may allow.
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(3) The company may, within twenty-one days from the date of the direction,
apply to the Court to set it aside, and the Court may set the direction aside or confirm
it.

(4) If the Court confirms the direction, it shall specify a period not being less
than twenty-eight days within which it shall be complied with and may order the
Registrar to pay the company such sum (if any) as it thinks fit in respect of the
expense to be incurred by the company in complying with the direction.

(5) A company which fails to comply with a direction under this section
commits an offence and liable to a fine not exceeding two thousand five hundred
dollars and in the case of a continuing offence to a further fine not exceeding two
hundred and fifty dollars for each day on which the offence so continues.

PART IV

TYPES OF COMPANIES

Public companies and private companies.

16. (1) A public company is a company the memorandum of which states, or is
deemed to state, that it is a public company.

(2) The memorandum of a company which, when section 17 comes into force,
has more than fifty members shall be deemed to state that it is a public company.

(3) A private company is a company which is not a public company.

(4) A private company may become a public company by altering its
memorandum.

(5) A public company which has fewer than fifty-one members may become a
private company by altering its memorandum.

(6) In determining, for the purposes of this section and section 17, the number
of members of a company—

(a) no account shall be taken of directors or persons who are in the
employment of the company and persons who, having been formerly
directors or in the employment of the company, were while directors
or in that employment, and have continued after the determination of
that office or employment to be, members of the company;

(b) where a company has issued bearer certificates, each such certificate
shall be deemed to have been issued to a different person and each
such person shall be accounted for as one member; and

(c) where two or more persons hold one or more shares in a company
jointly, they shall be accounted for as one member.

(7) Where a company changes its status in accordance with subsection (4) or
(5), the Registrar shall, upon delivery to him or her of a copy of the special resolution
altering the memorandum, issue a certificate of incorporation appropriate to the
altered status.

(8) The Minister may, by Order, amend subsection (5) of this section and
paragraph (a) of subsection (1) of section 17 to increase the number of members
provided for thereunder.
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Consequences of certain actions of private company.
17. (1) A private company shall not—

(a) enter the name of any person in its register of members or issue bearer
certificates so as to increase the number of its members (excluding the
persons referred to in paragraph (a) of subsection (6) of section 16)
beyond fifty; or

(b) circulate a prospectus,

and if it does so it shall become subject to this Act as though it were a public
company.

(2) If the Court, on the application of a company which has acted in
contravention of paragraph (a) of subsection (1), or of any other person interested, is
satisfied that it is just to relieve the company from all or any of the consequences of
the breach, it may grant relief on such terms as seem to it expedient.

(3) If on the application of a private company or a public company that is
about to become a private company the Minister is satisfied that by reason of the
nature of the company’s activities its affairs may properly be regarded as the
domestic concern of its members, the Minister may, in his or her discretion, by
written notice to the company direct that subsection (1) shall apply to the company
with such modifications as are specified in the direction and the Minister may at any
time withdraw or amend the terms of any such direction.

(4) The company shall, within fourteen days after the making of an order
under subsection (2) or the receipt of a direction under subsection (3), deliver the
relevant act of the Court or a copy of the direction, as the case may be, to the
Registrar, and if there is failure to comply with this subsection the company commits
an offence and is liable to a fine not exceeding one thousand dollars and in the case of
a continuing offence to a further fine not exceeding one hundred dollars for each day
on which the offence so continues.

(5) Where there is a contravention of paragraph (b) of subsection (1) then,
without derogation from the consequences under that subsection, the company and
every officer of it who is in default commit an offence and is liable to a fine not
exceeding two thousand five hundred dollars.

PART V

CORPORATE CAPACITY AND TRANSACTIONS

Capacity of company.

18. (1) The doctrine of ultra vires in its application to companies is abolished, and
accordingly a company has the capacity and, subject to this Act, the rights, powers
and privileges of an individual.

(2) Subsection (1) does not authorise a company to carry on any business in
breach of—

(a) any enactment prohibiting or restricting the carrying on of the
business; or

(b) any provision requiring any permission or licence for the carrying on
of the business.
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(3) A company shall not carry on any business or exercise any power that it is
restricted by its memorandum or articles from carrying on or exercising, nor shall a
company exercise any of its powers in a manner contrary to its memorandum or
articles.

(4) For the avoidance of doubt, it is declared that no act of a company
(including the transfer of any property to or by a company) is invalid by reason only
that the act (or transfer) is contrary to its memorandum or articles.

No implied notice of public records.

19.  No person is deemed to have notice of any records by reason only that they are
made available by the Registrar, or by a company, for inspection.

Form of contracts.

20. A person acting under the express or implied authority of a company may
make, vary or discharge a contract or sign an instrument on behalf of the company in
the same manner as if the contract were made, varied or discharged or the instrument
signed by an individual.

Transactions entered into prior to corporate existence.

21. (1) Where a transaction purports to be entered into by a company, or by a
person as agent for a company, at a time when the company has not been formed,
then, unless otherwise agreed by the parties to the transaction, the transaction has
effect as one entered into by the person purporting to act for the company or as agent
for it, and he or she is personally bound by the transaction and entitled to its benefits.

(2) A company may, within such period as may be specified in the terms of
the transaction or if no period is specified, within a reasonable time after it is formed,
by act or conduct signifying its intention to be bound thereby, adopt any such
transaction and it shall thenceforth be bound by it and entitled to its benefits and the
person who entered into the transaction shall cease to be so bound and entitled.

Common seal.

22. (1) A company may have a common seal upon which its name is engraved in
legible characters.
(Substituted by Act 4 of 2011)

(2) If an officer of a company or a person on its behalf uses or authorises the
use of any seal purporting to be a seal of the company on which its name is not
engraved as required by subsection (1), he or she commits an offence and liable to a
fine not exceeding two thousand five hundred dollars.

Official seal for use abroad.

23. (1) A company shall maintain its common seal at such place as the company
may, from time to time, determine.

(2) Where a company fails to determine a place in accordance with subsection
(1), then it shall maintain its common seal at its registered office.

(3) A company may, if authorised by its articles of association, maintain a
duplicate seal or seals, each of which shall be a facsimile of its common seal at such
place or places in or outside the Federation, as it may authorise.
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(4) A duplicate seal may bear on its face the name of the country, territory,
district or place where it is to be used.

(5) A document to which the official seal is duly affixed binds the company as
if it had been sealed with the company’s common seal.

(6) A company may, in writing under its common seal, authorise an agent
appointed for the purpose to affix the official seal to a document to which the
company is a party.

(7) As between the company and the person dealing with the agent, the
agent’s authority continues until that person has actual notice of the termination of
the authority.

(Amended by Act 3 of 2003)
Official seal for share certificates, etc.

24. A company may, if authorised by its articles, have for use for sealing securities
issued by the company and for sealing documents creating or evidencing securities so
issued, an official seal which is a facsimile of the company’s common seal with the
addition on its face of the word “Securities”.

PART VI

MEMBERSHIP

Definition of “member”.

25. (1) The subscribers of a company’s memorandum are deemed to have agreed
to become members of the company, and on its registration shall be entered as such in
its register of members.

(2) Every other person—

(a) who agrees to become a member of a company, and whose name is
entered in its register of members; or

(b) who is the holder of a bearer certificate issued under this Act,

is a member of the company.

Membership of holding company.

26. (1) Except in the cases mentioned in this section, a body corporate cannot be a
member of a company which is its holding company, and an allotment or transfer of
shares in a company to its subsidiary is void.

(2) Subsection (1) does not prevent a subsidiary which is, when this section
comes into force or when it becomes a subsidiary, a member of its holding company
from continuing to be a member, but, subject to subsection (4), the subsidiary—

(a) has no right to vote at meetings of the holding company or a class of
its members;

(b) shall not acquire further shares in the holding company except on a
capitalisation issue; and

(c) shall within twelve months, or such longer period as the Court may
allow, dispose of all of its shares therein.
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(3) Subsections (1) and (2) apply in relation to a nominee for a body corporate
which is a subsidiary as if references to the body corporate included a nominee for it.

(4) Nothing in this section applies where the subsidiary is concerned as
personal representative, or where it is concerned as trustee, unless in the latter case
the holding company or a subsidiary of it is beneficially interested under the trust and
is not so interested only by way of security.

Company without members.

27. If a company has no member a person who, for the whole or any part of the
period that it has no member—

(a) carries on business in the name or on behalf of the company; and
(b) knows that it has no member,

is personally liable for the payment of the company’s debts contracted during the
period or that part of it and that person may be sued therefor without joinder in the
proceedings of any other person.

Prohibition of minors and interdicts.

28. A minor or an interdict may not become a member of a company unless the
shares were transmitted to him or her on the death of the holder thereof.

PART VII

PROSPECTUSES

Prospectuses.

29. (1) The Minister may, by Order, prohibit both or either of the following,
except in circumstances and subject to conditions specified in the Order—

(a) the circulation of a prospectus in the Federation;

(b) the circulation of a prospectus, in the Federation or elsewhere, by a
company.

(2) Such Order may provide—
(a) for prospectuses—
(1) to be filed with, or filed and approved by, the Minister;

(i1) to contain such further information as is necessary to give
investors an informed assessment of any investment proposed in
the prospectus;

(i11) to comply with such other requirements as may be specified in the
Order;

(b) for any other matter required to carry the Order into effect.

(3) Any person who fails to comply with any provision of the Order and,
where the offence is committed by a body corporate, every officer of the body
corporate which is in default commits an offence and liable to a fine not exceeding
two thousand five hundred dollars.

(4) In this section and in sections 17, 30, 31 and 33—
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(a) “prospectus” means an invitation to the public to acquire or apply for
any securities; and

(b) “securities” means—
(1) shares in and debentures of a body corporate;
(i1) interests in any such shares or debentures; or
(111) rights to acquire any of the foregoing.
(5) For the purposes of this section—

(a) an invitation is made to the public where it is not addressed
exclusively to a restricted circle of persons; and

(b) an invitation shall not be considered to be addressed to a restricted
circle of persons unless—

(1) the invitation is addressed to an identifiable category of persons to
whom it is directly communicated by the inviter or his or her
agent;

(i1) the members of that category are the only persons who may
accept the offer and they are in possession of sufficient
information to be able to make a reasonable evaluation of the
invitation; and

(i11) the number of persons in the Federation or elsewhere to whom the
invitation is so communicated does not exceed fifty.

(6) An invitation to the public to acquire or apply for securities in a company
shall, if the securities are not fully paid or if the invitation is first circulated within six
months after the securities were allotted, be deemed to be a prospectus circulated by
the company unless it is shown that the securities were not allotted with a view to
their being the subject of such an invitation.

Compensation for misleading statements in prospectus.

30. (1) A person who acquires or agrees to acquire a security to which a
prospectus relates and suffers a loss in respect of the security as a result of the
inclusion in the prospectus of a statement of a material fact which is untrue or
misleading, or the omission from it of the statement of a material fact, shall, subject
to section 31, be entitled to damages for loss suffered—

(a) in the case of securities offered for subscription, from the body
corporate issuing the securities and from each person who was a
director of it when the prospectus was circulated;

(b) in the case of securities offered otherwise than for subscription, from
the person making the offer and, where that person is a body
corporate, from each person who was a director of it when the
prospectus was circulated;

(c) from each person who is stated in the prospectus as accepting
responsibility for the prospectus, or any part of it, but, in that case,
only in respect of a statement made in or omitted from that part; and

(d) from each person who has authorised the contents of, or any part of,
the prospectus.

(2) Nothing in this section shall make a person responsible by reason only of
giving advice as to the contents of a prospectus in a professional capacity.
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(3) This section does not affect any liability which any person may incur apart
from this section.

(4) This section applies only to a prospectus first circulated after the section
comes into force.

Exemption from liability to pay compensation.
31. A person shall not be liable under section 30 if he or she satisfies the Court—
(a) that the prospectus was circulated without his or her consent;

(b) that, having made such enquiries (if any) as were reasonable, from the
circulation of the prospectus until the securities were acquired, he or
she reasonably believed that the statement was true and not misleading
or that the matter omitted was properly omitted;

(c) that, after the circulation of the prospectus and before the securities
were acquired he or she, on becoming aware of the untrue or
misleading statement or of the omission of the statement of a material
fact, took reasonable steps to secure that a correction was brought to
the notice of persons likely to acquire the securities;

(d) in the case of a loss caused by a statement purporting to be made by a
person whose qualifications give authority to a statement made by him
or her which was included in the prospectus with his or her consent,
that when the prospectus was circulated he or she reasonably believed
that the person purporting to make the statement was competent to do
so and had consented to its inclusion in the prospectus; or

(e) that the person suffering the loss acquired or agreed to acquire the
securities knowing that the statement was untrue or misleading or that
the matter in question was omitted.

Recovery of compensation.

32. (1) A person is not debarred from obtaining compensation from a company by
reason only of his or her holding or having held shares in the company or any right to
apply or subscribe for shares in the company or to be included in the company’s
register of members in respect of shares.

(2) A sum due from a company to a person who has acquired or agreed to
acquire shares in the company being a sum due as compensation for loss suffered by
him or her in respect of the shares, shall (whether or not the company is being
wound-up and whether the sum is due under section 30 or otherwise) be treated as a
sum due to him or her otherwise than in his or her character of a member.

Criminal liability in relation to prospectuses.

33.  If a prospectus is circulated with a material statement in it which is untrue or
misleading or with the omission from it of the statement of a material fact, any person
who authorised the circulation of the prospectus commits an offence and liable to
imprisonment for a term not exceeding two years or a fine or both unless he or she
satisfies the Court that he or she reasonably believed, when the prospectus was
circulated, that the statement was true and not misleading or that the matter omitted
was properly omitted.
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PART VIII

SHARE CAPITAL

Nature, transfer and numbering of shares.
34. (1) The shares of any member of a company—
(a) are personal estate; and

(b) shall, subject to section 42, be transferable in the manner provided by
the company’s articles.

(2) Each share in a company shall, subject to subsection (3), be distinguished
by its identification number.

(3) If and so long as all the issued shares in a company or all the issued shares
in it of a particular class—

(a) are fully paid up and carry the same rights in all respect; or

(b) are evidenced by certificates issued in accordance with section 50 or
51,

none of those shares need have an identification number.

(4) The requirements imposed by sub-paragraph (i) of paragraph (b) of
subsection (1) of section 41, that the identification number of any share in a company
shall be inscribed in the register of members, shall not apply in relation to a share
which is not for the time being required to have an identification number by virtue of
subsection (3).

Commissions and discounts barred.

35. (1) Except as permitted by section 36, no company shall issue shares at a
discount or apply its shares or capital money either directly or indirectly in payment
of a commission, discount or allowance to a person in return for his or her
subscribing or agreeing to subscribe (whether absolutely or conditionally) for shares
in the company, or procuring or agreeing to procure subscriptions (whether absolute
or conditional) for shares in the company.

(2) Subsection (1) applies whether the shares or money be so applied by being
added to the purchase money of property acquired by the company or to the contract
price of work to be executed for the company, or the money be paid out of the
nominal purchase money or contract price, or otherwise.

(3) Nothing in this section or section 36 shall make unlawful a payment made
or remuneration given by a company to a broker making his or her usual charges for
services rendered to the company.

(4) A vendor to, or promoter of, or other person who receives payment in
money or shares from, a company has, and is deemed always to have had, power to
apply any part of the money or shares so received in payment of a commission, the
payment of which, if made directly by the company, would have been lawful under
this section and section 36.

Commissions.

36. (1) A company may pay a commission to a person in consideration of his or
her subscribing or agreeing to subscribe (whether absolutely or conditionally) for
shares in the company, or procuring or agreeing to procure subscriptions (whether
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absolute or conditional) for shares in the company, if the following conditions are
satisfied—

(a) the payment of the commission is authorised by the company’s
articles;

(b) the commission does not exceed 10 per cent of the price at which the
shares are allotted or the amount or rate authorised by the articles,
whichever is less; and

(c) in the case of a public company, the amount or rate per cent of
commission, and the number of shares which persons have agreed for
a commission to subscribe absolutely are disclosed—

(i) where the shares are offered for subscription by a prospectus, in
that prospectus; or

(i1) where the shares are not offered for subscription by a prospectus,
in a statement signed by every director of the company or by his
or her agent authorised in writing and delivered (before payment
of the commission) to the Registrar.

(2) If default is made in complying with paragraph (c) of subsection (1) as
regards delivery to the Registrar of the statement, the company and every officer of it
who is in default commits an offence and liable to a fine not exceeding one thousand
dollars and in the case of a continuing offence to a further fine not exceeding one
hundred dollars for each day on which the offence so continues.

Provision for different amounts to be paid on shares.

37. A company, if so authorised by its articles, may—

(a) make arrangements on the allotment of shares for a difference between
the shareholders in the amounts and times of payments of calls on
their shares;

(b) accept from a member the whole or a part of the amount remaining
unpaid on shares held by him or her, although no part of that amount
has been called up;

(c) pay dividends in proportion to the amount paid up on each share where
a larger amount is paid up on some shares than on others.
Alteration of share capital.
38. (1) A company may, by altering its memorandum—

(a) increase its share capital by creating new shares of such amount and in
such currency or currencies as it thinks expedient;

(b) consolidate and divide all or any of its shares (whether issued or not)
into shares of larger amount than its existing shares;

(c) convert all or any of its fully paid shares into stock, and re-convert that
stock into fully paid shares of any denomination;

(d) subject to subsection (2), sub-divide its shares, or any of them, into
shares of smaller amount than is fixed by the memorandum;

(e) subject to subsection (3), convert any of its fully paid shares the stated
amount of which is expressed in one currency into fully paid shares of
a stated amount of another currency; and
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(f) cancel shares which, at the date of the passing of the resolution to
cancel them, have not been taken or agreed to be taken by any person,
and diminish the amount of the company’s share capital by the amount
of the shares so cancelled.

(2) In a sub-division under paragraph (d) of subsection (1) the proportion
between the amount paid and the amount, if any, unpaid on each reduced share shall
be the same as it was in the case of the share from which the reduced share is derived.

(3) A conversion under paragraph (e) of subsection (1) shall be effected at the
rate of exchange current at a time specified in the resolution being within thirty days
before the conversion takes effect.

(4) The powers conferred by this section shall be exercised by the company by
special resolution.

(5) A cancellation of shares under this section does not, for the purposes of
this Act, constitute a reduction of share capital.

Application of share premiums.

39. (1) If a company allots shares at a premium, whether for cash or otherwise, a
sum equal to the aggregate amount or value of the premiums on those shares shall, as
and when the premiums are paid up, be transferred to an account called the share
premium account.

(2) The share premium account may be applied by the company in paying up
unissued shares to be allotted to members as fully paid bonus shares, or in writing
off—

(a) the company’s preliminary expenses; or
(b) the expenses of, or the commission paid or discount allowed on, any
issue of shares of the company,

or in providing for any premium payable on the redemption or purchase of shares in
accordance with section 56 or 58.

(3) Subject to this section, the provisions of this Act relating to the reduction
of a company’s share capital apply as if the share premium account were part of its
paid up share capital.

(4) The Minister may, by Order, make provision for relieving companies from
the requirements of this section.
Power to issue fractions of shares.

40. (1) Notwithstanding paragraph (c) of subsection (2) of section 5, a company, if
authorised by its articles, may issue a fraction of a share, but—

(a) no fraction of a share shall be issued otherwise than as fully paid;

(b) no fraction of a share shall be issued if, as a result, the total amount of
the issued shares of any class would not be a whole number of shares;
and

(c) if the holder of a fraction of a share acquires a further fraction of a
share of the same class, the fractions shall be treated as consolidated.

(2) The rights of a member in respect of the holding of a fraction of a share
shall be as provided in the articles.
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(3) Subject to this section, and save as otherwise provided in the articles of the
company, this Act applies to fractions of shares as it applies to whole shares.

PART IX

REGISTER OF MEMBERS AND CERTIFICATES

Register of members.

41. (1) Every company shall keep a register of members containing, in respect of
each class of its members—

(a) a list showing in alphabetical order the full name and address of each
member who is an individual, or in the case of a body corporate, its
full name, the place where it is incorporated and the address of its
registered or principal office;

(b) in the case of a company limited by shares, with the names and
addresses of each member of that class, a statement, in respect of each
one of them, of—

(1) subject to subsection (4) of section 34, the identification number
of each share held by the member or, where shares are evidenced
by share certificates, the identification number of each share
certificate issued in the name of the member;

(i1) the total number of shares held by the member or, where shares
are evidenced by share certificates, the number of shares
contained in each share certificate issued in the name of the
member;

(ii1) the total amount paid up on the shares of the member;

(c) in the case of a company limited by guarantee, with the names and
addresses of each member of that class, a statement, in respect of each
one of them, of the amount of the guarantee agreed to be paid by the
member;

(d) the date on which each person became a member; and
(e) the date on which each person ceased to be a member.

(2) The address of a member entered in the register of members shall be
deemed to be his or her actual address and whenever a member changes his or her
address he or she shall give written notice of the new address to the company at its
registered office; upon receipt of such a notice the directors or the secretary shall
enter the change of address in the register of members.

(3) An entry relating to a former member of the company may be removed
from the register after ten years from the date on which he or she ceased to be a
member.

(4) Without prejudice to any lesser period of limitation or prescription,
liability incurred by a company from the making or deletion of an entry in its register
of members, or from failure to make or delete any such entry, is not enforceable more
than ten years after the date on which the entry was made or deleted or the failure
first occurred.

(5) If a company fails to comply with this section, the company and every
officer of it who is in default commit an offence and liable to a fine not exceeding
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two thousand five hundred dollars and in the case of a continuing offence to a further
fine not exceeding two hundred and fifty dollars for each day on which the offence so
continues.

Transfer of shares and registration.

42. (1) Notwithstanding anything in its articles, a company shall not, except where
it has been exempted from this provision pursuant to subsection (6), register a
transfer of shares in the company unless an instrument of transfer in writing has been
delivered to it.

(2) Subsection (1) does not prejudice a power of the company to register as a
shareholder a person to whom the right to shares in the company has been transmitted
by operation of law.

(3) A transfer of the share or other interest of a deceased member of a
company made by his or her personal representative, although the personal
representative is not himself or herself a member of the company, is as valid as if he
or she had been a member at the time of the execution of the instrument of transfer.

(4) On the application of the transferor of a share or interest in a company, the
company shall enter in its register of members the name of the transferee in the same
manner and subject to the same conditions as if the application for the entry were
made by the transferee.

(5) If a company refuses to register a transfer of shares the company shall,
within two months after the date on which the transfer was lodged with it, give to the
transferor and transferee notice of the refusal.

(6) The Minister may, by Order, provide for—

(a) the transfer of shares, or a class of shares, in a company otherwise than
in accordance with subsection (1);

(b) exemptions from the provisions of subsection (1) either as regards
specified companies or classes of company or as regards specified
shares or classes of shares; and

(c) the transfer of securities of any description and of any interest therein
without a written instrument.
Certification of transfers.
43. (1) For the purpose of this section—

(a) an instrument of transfer shall be deemed to be certificated if it bears
the words “certificate lodged” or words to the like effect;

(b) the certification shall be deemed to be made by a company if—

(1) the person issuing the instrument is a person authorised to issue
certificated instruments of transfer on the company’s behalf; and

(i1) the certification is signed by a person authorised to certificate
transfers on behalf of the company or by an officer or servant of
the company or of a body corporate so authorised;

(c) a certification is deemed to be signed by a person if—

1) it purports to be authenticated by his or her signature or initials
purp y g
(whether handwritten or not); and
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(1) it is not shown that the signature or initials was not or were not
placed there by him or her or by any other person authorised to
use the signature or initials for the purpose of certificating
instruments of transfer on behalf of the company.

(2) The certification by a company of an instrument of transfer of any shares
or debentures in a company shall be taken as a representation by the company to any
person acting on the faith of the certification that there have been produced to the
company such documents as on their face show a prima facie title to the shares or
debentures in the transferor named in the instrument of transfer but not as a
representation that the transferor has any title to the shares or debentures.

(3) Where a person acts on the faith of a false certification by a company
made negligently the company is under the same liability to him or her as if the
certification had been made fraudulently.

(4) Where a certification is expressed to be limited to forty-two days or any
longer period from the date of certification, the company is not, in the absence of
fraud, liable in respect of the registration of any transfer of shares or debentures
comprised in the certification after the expiration of the period so limited if the
instrument of transfer has not, within that period, been lodged with the company for
registration.

Location of register.

44. (1) A company’s register of members shall be kept at its registered office or, if
it is made up at another place in the Federation, at that place.

(2) A company shall give notice to the Registrar of the place where its register
of members is kept, and of any change of that place.

(3) The notice need not be given if the register has at all times since it came
into existence (or, in the case of a register in existence when this section comes into
force, at all times since then) been kept at the company’s registered office.

(4) If a company fails for fourteen days to comply with subsection (2), the
company commits an offence and liable to a fine not exceeding two thousand five
hundred dollars and in the case of a continuing offence to a further fine not exceeding
two hundred and fifty dollars for each day on which the offence so continues.

Inspection of register.

45. (1) The rights conferred by this section on a person who is not a member or
officer of the company or the Registrar to inspect and obtain a copy of the company’s
register of members shall not apply in respect of a private company which is an
exempt company.

(Amended by Act 14 of 2001)

(2) The register of members shall during business hours (subject to such
reasonable restrictions as the company may by its articles or in general meeting
impose, but so that not less than two hours in each business day be allowed for
inspection) be open to the inspection of a member or officer of the company or the
Registrar without charge and of any other person on payment of such sum (if any),
not exceeding fifty dollars, as the company may require.

(Amended by Act 14 of 2001)

(3) A person may—

(a) on submission to the company of a declaration under section 46; and
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(b) on payment of such sum (if any), not exceeding one hundred dollars,
as the company may require,

require a copy of the register and the company shall, within ten days after the receipt
of the declaration and payment, cause the copy so required to be available at the place
where the register is kept for collection by that person during business hours.

(4) If inspection under subsection (2) is refused, or if a copy required under
subsection (3) is not made available within the proper period, the company commits
an offence and liable to a fine not exceeding two thousand five hundred dollars.

(5) In the case of refusal or default, the Court may, by order, compel an
immediate inspection of the register, or direct that the copies required be made
available to the person requiring them.

Declaration.

46. (1) The declaration required under subsection (3) of section 45 or subsection
(4) of section 72 shall be made in writing under oath and shall state the name and
address of the applicant and contain an undertaking by him or her that no information
contained in the copy of the register made available to him or her will be used by him
or her, or by any person who acquires any such information on behalf of the
applicant, or directly or indirectly from the applicant or any such person, save for the
following purposes—

(a) to call a meeting of the company or of any class of members of the
company;,

(b) to influence the voting by members at any such meeting;

(c) an offer, in the case of a company limited by shares, to acquire all the
shares, or all the shares of any class in the company other than shares
in which the applicant has directly or indirectly a beneficial interest; or

(d) any other purpose which may be prescribed.

(2) Where the applicant is a body corporate the declaration shall be made by a
director of the body corporate and the address given shall be its address for service
and where the applicant is an individual the declaration shall state his or her
residential address.

(3) If any such information is used in a manner inconsistent with the terms of
a declaration under subsection (1) the person who made the declaration commits an
offence and liable to a fine not exceeding two thousand five hundred dollars.

Rectification of register.

47. (1) If—

(a) the name of any person is, without sufficient reason, entered in or
omitted from a company’s register; or

(b) there is a failure or unnecessary delay in entering on the register the
fact of any person having ceased to be a member,

the person aggrieved, or any member of the company, or the company, may apply to
the Court for rectification of the register.

(2) The Court may refuse the application or may order rectification of the
register and payment by the company of any damages sustained by a party aggrieved.
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(3) On an application under subsection (1) the Court may decide any question
necessary or expedient to be decided with respect to the rectification of the register.

(4) Where an order is made under this section, the company in relation to
which the order is made shall cause the relevant act of the Court to be delivered to the
Registrar for registration within fourteen days after the making of the order; and in
the event of failure to comply with this subsection the company commits an offence
and liable to a fine not exceeding one thousand dollars and in the case of a continuing
offence to a further fine not exceeding one hundred dollars for each day on which the
offence so continues.

Trusts not to be entered on register.

48. (1) No notice of a trust, express, implied or constructive, shall be receivable
by the Registrar or entered on the register of members.

(2) The register of members is prima facie evidence of any matters which are
by this Act directed or authorised to be inserted in it.
Branch registers.
49. The Minister may, by Order, provide for the keeping by a company of a
branch register of members in any place outside the Federation.
Share certificates.

50. (1) Subject to this section, every company limited by shares shall, in respect of
each class of shares in it—

(a) within two months after the allotment of any of the shares in that class;
and

(b) within two months after the date on which a transfer of any of the
shares of that class is lodged with the company,

complete and have ready for delivery share certificates of all shares in that class
allotted or transferred unless the conditions of allotment of the shares otherwise
provide.

(2) Subsection (1) does not apply—

(a) to a transfer which the company is for any reason entitled to refuse to
register and does not register; or

(b) to an allotment or transfer of shares to a nominee of a stock exchange
upon which those shares are to be, or are, listed.

(3) Each share certificate issued by a company under subsection (1) shall be
distinguished by its identification number and shall state—

(a) the name of the company issuing the share certificate;

(b) the number of shares and the class of shares in the company contained
in the share certificate;

(c) the name of the member recorded in the register of members of the
company as being the holder of the shares contained in the share
certificate; and

(d) the date recorded in the register of members of the company as being
the date on which the share certificate was issued by it.
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(4) No share certificate issued by a company under subsection (1) shall in any
manner whatsoever bear any indication of the stated value of the shares comprised in
it.

(5) A share certificate sealed by the company and signed by two of its
directors or by one such director and its secretary is prima facie evidence that the
member whose name is stated in such share certificate has title to the shares
contained in it.

(6) In the event of failure to comply with subsection (1), the company and
every officer of it who is in default commits an offence and liable to a fine not
exceeding two thousand five hundred dollars and in the case of a continuing offence
to a further fine not exceeding two hundred and fifty dollars for each day on which
the offence so continues.

(7) If a company to which a notice has been given by a person entitled to have
share certificates delivered to him or her requiring it to make good a failure to comply
with subsection (1) fails to make good the failure within ten days after the service of
the notice, the Court may, on the application of that person, make an order directing
the company and any officer of it to make good the failure within a time specified in
the order; and the order may provide that all costs of and incidental to the application
shall be borne by the company or by an officer of it responsible for the failure.

(8) The Minister may, by Order—
(a) provide for exemptions from the provisions of subsection (1); or
(b) prohibit the issue of share certificates,

either in the case of specified companies or as regards specified shares or classes of
shares.

Certificates issued to bearer.

51. (1) A private company which is an exempt company, if authorised by its
articles, may, in respect of any class of shares in it and with regard to any fully paid
up share of that class of shares, issue a bearer certificate stating that the holder of the
certificate is entitled to the share or shares therein specified, and may provide, by
coupons or otherwise, for the payment of dividends on the share or shares included in
such certificate.

(2) Each bearer certificate issued by a company under subsection (1) shall be
distinguished by its identification number and shall state—

(a) the name of the company issuing the bearer certificate;

(b) the number of shares and the class of shares in the company contained
in the bearer certificate;

(c) the date recorded in the register of members of the company as being
the date on which the bearer certificate was issued by it.

(3) No share certificate issued by a company under subsection (1) shall in any
manner whatsoever bear any indication of the stated value of the shares comprised in
it.

(4) A bearer certificate sealed by the company and signed by two of its
directors or by one such director and its secretary is prima facie evidence that the
holder of such bearer certificate is entitled to the shares contained in it.

(5) Shares contained in a bearer certificate may be transferred by the delivery
of the bearer certificate.
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(6) The holder of a bearer certificate shall be entitled, on surrendering such
certificate for cancellation, to have his or her name entered in the register of members
as the holder of the number of shares of the class of shares contained in the
surrendered bearer certificate, and the company shall be responsible for any loss
incurred by any person by reason of the company entering in its register the name of
any holder of a bearer certificate in respect of the shares comprised therein without
the bearer certificate being surrendered and cancelled.

(7) The holder of a bearer certificate shall be deemed to be a member of the
company within the meaning of this Act, except that the holder of a bearer certificate
shall not be qualified in respect of the shares comprised in such bearer certificate for
being a director of the company in cases where such a qualification is required by the
articles of the company.

(8) On the issue of a bearer certificate in respect of one or more shares of any
class of shares, the company shall in the section of its register of members which
includes the particulars of the holders of shares of that class—

(a) reduce the number of shares held by the member then entered therein
as holding the share or shares by the number of shares contained in the
bearer certificate;

(b) strike out of that section of its register the name of that member if, but
only if, after having made such reduction, he or she no longer holds
any share of that class; and

(c) enter in the section of its register of members which includes the
particulars of the bearer certificates issued in respect of shares of that
class, the following particulars—

(1) the identification number of the bearer certificate;
(i1) the number of shares contained in it;
(i11) the date of the issue of the bearer certificate;
(iv) the date of the surrender of the bearer certificate.

(9) Until the bearer certificate is surrendered, the particulars mentioned in
paragraph (c) of subsection (8) shall be deemed to be the particulars which are
required by section 41 to be entered in the company’s register of members; and on the
surrender of a bearer certificate, the date of such surrender shall have the same effect
as if it were the date at which a person ceased to be a member.

(10) After the issue by the company of a bearer certificate, the annual return
required by section 72 shall, in respect of each class of shares in the company, specify
the total number of issued shares of that class which are represented by bearer
certificates issued in accordance with this section together with the information
required to be kept under section 51(8)(c).

(Amended by Act 14 of 2001)

(11) Any person who forges, or alters, or offers, utters, disposes of, or puts off,
knowing the same to be forged or altered, any bearer certificate or coupon, or any
documents purporting to be a bearer certificate or coupon, issued in pursuance of this
Act, or demands or endeavours to obtain or receive any share or interest of or in any
company under this Act, or to receive any dividend or money payable in respect
thereof, by virtue of any such forged or altered bearer certificate, coupon, or
document, purporting as aforesaid, knowing the same to be forged or altered, with
intent in any of the cases aforesaid to defraud, commits an offence and liable to
imprisonment for a term not exceeding two years or a fine or both.
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(12) Any person who falsely and deceitfully personates any owner of any share
or interest of or in any company, or of any bearer certificate or coupon issued in
pursuance of this Act, and thereby obtains or endeavours to receive any such share or
interest, or bearer certificate or coupon, or receives or endeavours to receive any
money due to any such owner, as if he or she were the true and lawful owner,
commits an offence and liable to imprisonment for a term not exceeding two years or
a fine or both.

(13) Any person who, without lawful authority or excuse, the proof whereof
shall be on the party accused, engraves or makes upon any plate, wood, stone or other
material any bearer certificate or coupon, purporting to be a bearer certificate or
coupon issued or made by any particular company under and in pursuance of this Act,
or to be a blank bearer certificate, or coupon issued or made as aforesaid, or to be a
part of such a bearer certificate or coupon, or uses any such plate, wood, stone, or
other material, for the making or printing any such bearer certificate or coupon, or
any such blank bearer certificate or coupon, or any part thereof respectively, or
knowingly has in his or her custody or possession any such plate, wood, stone, or
other material, commits an offence and liable to imprisonment for a term not
exceeding two years or a fine or both.

(14) The Minister may, by Order—
(a) modify the provisions of this section; or
(b) prohibit the issue of bearer certificates;

(c) and upon a written application, allow any company which, prior to the
coming into force of this Act, had issued bearer shares to retain those
shares in the form in which they were originally issued,

either in the case of specified companies or as regards specified shares or classes of
shares.
(Paragraph (c) inserted by Act 16 of 1999)

Deposit of bearer share certificate.

52. (1) Bearer certificates issued by a company under this Act shall be kept in St.
Kitts in such manner as may be prescribed, at the offices of a person authorised to
carry on finance business.

(2) The authorised person referred to in subsection (1) shall maintain a record
of each bearer certificate deposited in its custody which shall contain the following
information—

(a) the name of the company issuing the bearer certificate;

(b) the identification number of the certificate, number of shares and the
class of shares in the company contained in the bearer certificate;

(c) the identity of the bearer of the certificate, that is to say, the name,
address, date of birth and details of identification; and

(d) where applicable, its beneficial owner.

(3) The authorised person shall, where custody of the bearer certificates is
transferred to another custodian, notify the Registrar within seven days of such
transfer and his or her notice shall include the particulars of the new custodian.

(4) The authorised person shall not effect a substitution of one bearer for
another in relation to the same certificate without prior notification, in writing to the
Registrar, and such notification shall include the identification number of the
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certificate and the date on which the change is to take effect, or within seven days
after the change has taken effect.

(5) An authorised person who refuses or fails to comply with the provisions of
this section commits an offence, and where the authorised person who commits the
offence is a company then every director or officer concerned with the management
of that company shall be liable together with the company to be convicted of that
offence, unless he or she satisfies the court that the offence was committed without
his or her knowledge or consent or that he or she took reasonable steps to prevent the
commission of the offence.

*(6) An authorised person referred to in subsection (5) shall be liable, on
summary conviction—

(a) in case of a company, to a fine of twenty thousand dollars; and

(b) in case of an individual, to a fine of twenty thousand dollars or to
imprisonment to a term not exceeding twelve months.

PART X

CLASS RIGHTS

Variation of class rights.

53. (1) The provisions of this section are concerned with the variation of the rights
attached to a class of shares in a company whose share capital is divided into shares
of different classes.

(2) If provision for the variation of the rights attached to a class of shares is
made in the memorandum or articles, or by the terms of issue of the shares, those
rights may only be varied in accordance with those provisions.

(3) If provision is not so made the rights may be varied if, but only if—

(a) the holders of two-thirds in stated value of the shares of the class
consent in writing to the variation; or

(b) a special resolution passed at a separate meeting of the holders of that
class sanctions the variation.

(4) Any alteration of a provision in the memorandum, or articles for the
variation of the rights attached to a class of shares, or the insertion of any such
provision into the memorandum or articles is itself to be treated as a variation of
those rights.

(5) In this section, in section 54 and (except where the context otherwise
requires) in any provision for the variation of the rights attached to a class of shares
contained in the memorandum or articles, or in the terms of issue of the shares,
references to the variation of those rights are to be read as including references to
their abrogation.

Shareholders’ right to object to variation.

54. (1) If the rights attached to any class of shares are varied in a manner referred
to in this section, the holders of not less in the aggregate than one-tenth in stated

" Inserted by Act 14 of 2001 as section 51A and has now been renumbered as section 52. Other
sections have been renumbered accordingly.
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value of shares of the class (being persons who did not consent to, or vote in favour
of a resolution for, the variation) may apply to the Court to have the variation
cancelled and, if such an application is made, the variation has no effect unless and
until it is confirmed by the Court.

(2) The application to the Court must be made within twenty-eight days after
the date on which the consent was given or the resolution was passed and may be
made on behalf of the shareholders entitled to make it by one or more of them as they
may appoint in writing.

(3) Notice signed by or on behalf of the applicants that an application to the
Court has been made under this section shall be given by or on behalf of the
applicants to the Registrar within seven days after it is made.

(4) The Court, after being satisfied that subsection (3) has been complied with,
and after hearing the applicant and any other persons who appear to the Court to be
interested in the application, may, if satisfied, having regard to all the circumstances,
that the variation would unfairly prejudice the shareholders of the class, disallow the
variation and shall, if not so satisfied, confirm it.

(5) The company shall, within fourteen days after the making of an order by
the Court under this section deliver the relevant act of the Court to the Registrar; and
if default is made in complying with this provision, the company commits an offence
and liable to a fine not exceeding two thousand five hundred dollars and in the case of
a continuing offence to a further fine not exceeding two hundred and fifty dollars for
each day on which the offence so continues.

Registration of particulars of special rights.
55. (1) The provisions of this section apply to public companies.
(2) If a company—
(a) allots shares; or

(b) in the case of a company limited by guarantee, creates a class of
members,

with rights which are not stated in its memorandum or articles, or in a resolution or
agreement to which section 101 applies, the company shall deliver to the Registrar
within one month from allotting the shares or, as the case may be, from the date on
which the new class of members is created, a statement containing the particulars of
those rights.

(3) Subsection (2) does not apply to a company limited by shares if the shares
are in all respects uniform with shares previously allotted; and shares are not for this
purpose to be treated as different from shares previously allotted by reason only that
the former do not carry the same rights to dividends as the latter during the twelve
months immediately following the former’s allotment.

(4) Where a company, otherwise than by an amendment of its memorandum
or articles or by a resolution or agreement subject to section 101—

(a) varies the rights attached to a class of its shares or, in the case of a
company limited by guarantee, varies the rights of any class of its
members; or

(b) assigns a name or other designation, or a new name or other
designation, to a class of its shares or, in the case of a company limited
by guarantee, to a class of its members,
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it shall within one month from doing so deliver to the Registrar a statement
containing particulars of the variation or, as the case may be, the new name or
designation so assigned.

(5) If a company fails to comply with this section, the company and every
officer of it who is in default commits an offence and liable to a fine not exceeding
one thousand dollars.

PART XI

REDEMPTION AND PURCHASE OF SHARES

Power to issue redeemable shares.

56. (1) Subject to the provisions of this section, and sections 57 to 59, a company
may, if authorised to do so by its articles—

(a) issue; or
(b) convert existing non-redeemable shares, whether issued or not, into,

shares which are to be redeemed, or are liable to be redeemed, at the option of the
company or the shareholder.

(2) No redeemable shares may be issued at a time when there are no issued
shares of the company which are not redeemable, and no existing issued non-
redeemable shares shall be converted into redeemable shares, if, as a result there are
no issued shares of the company which are not redeemable.

(3) Shares may be redeemed only when they are fully paid and only from the
following sources—

(a) in the case of the stated value of the shares—

(i) from profits out of which a company may make a distribution
under paragraph (a) of subsection (2) of section 115; or

(i1) from profits out of which a company may make a distribution
under paragraph (b) of subsection (2) of section 115, but subject
to the proviso to that paragraph; or

(iii) from the proceeds of a fresh issue of shares made for the purposes
of the redemption,

or from a combination of any of the foregoing;
(b) in the case of any premium paid on redemption—
(i) from a share premium account;
(i1) from the sources mentioned in paragraph (a); or

(i) with the sanction of a special resolution, and subject to the
proviso to subsection (3) of section 115, from the sources
mentioned in that subsection,

or from a combination of any of the foregoing.

(4) A special resolution passed for the purposes of sub-paragraph (iii) of
paragraph (b) of subsection (3) may have effect in relation to a particular redemption
of shares or generally but shall not be capable of sanctioning any redemption effected
more than eighteen months after the resolution is passed.
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(5) If shares are redeemed wholly out of a company’s profits there shall be
transferred out of profits out of which the company may make a distribution under
section 115 to a reserve to be called the capital redemption reserve a sum equal to the
stated value of the shares redeemed.

(6) If shares are redeemed wholly or partly out of the proceeds of a fresh issue
and the aggregate amount of those proceeds is less than the aggregate stated value of
the shares redeemed, the amount of the difference shall be transferred out of profits
out of which the company may make a distribution under section 115 to the capital
redemption reserve.

(7) The provisions of section 62 shall, except as provided by this section,
apply as if the capital redemption reserve were paid up share capital of the company
except that the reserve may be applied in paying up unissued shares to be allotted as
fully paid bonus shares.

(8) Upon the redemption of shares under this section, the amount of the
company’s issued share capital shall be diminished by the stated value of those shares
but the redemption shall not be taken as reducing the authorised share capital of the
company.

(9) Where, pursuant to this section, a company is about to redeem shares, it
may issue shares up to the stated amount of the shares to be redeemed as if those
shares had never been issued.

(10) Any shares issued by a company before section 241 comes into force and
which could have been redeemed under the Acts repealed by that section shall be
subject to redemption either in accordance with the Act under which such company
was originally incorporated or in accordance with the provisions of this Act.

(11) Any fund established before section 241 comes into force and which could
have been used for the redemption of shares under the Act repealed by that section
shall be known as the company’s capital redemption reserve and shall be treated as if
it had been established for the purposes of this section, and any reference in any
existing enactment or in the articles of any company or in any other instrument to any
fund established for the redemption of shares shall be construed as a reference to the
company’s capital redemption reserve.

Financial requirements on redemption.

57. A company shall not make a payment from share premium account or
unrealized profits to redeem redeemable shares unless the directors reasonably
believe that, immediately after the payment has been made—

(a) the company will be able to discharge its liabilities as they fall due;
and

(b) the value of the company’s assets will be not less (in the case of a
payment from share premium account) than the aggregate of its
liabilities or (in the case of a payment from unrealized profits) than the
aggregate of—

(1) its liabilities, of its issued shares;

(i1) any amount standing to the credit of its share premium account;
and

(i11) any amount standing to the credit of its capital redemption reserve
including any part of that reserve attributable to the redemption.
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Power of company to purchase own shares.

58. (1) A company may purchase its own shares (including any redeemable
shares).

(2) A purchase under this section shall, unless the company is a wholly-owned
subsidiary, be sanctioned by a special resolution.

(3) If the shares are to be purchased otherwise than on a stock exchange, they
shall not carry the right to vote on the resolution authorising the purchase.

(4) If the shares are to be purchased on a stock exchange the resolution
authorising the purchase shall specify—

(a) the maximum number of shares to be purchased;
(b) the maximum and minimum prices which may be paid; and

(c) a date, not being later than eighteen months after the passing of the
resolution, on which the authority to purchase is to expire.

(5) Sections 56 and 57 apply to the purchase by a company under this section
of its own shares as they apply to the redemption of redeemable shares.

(6) A company may not under this section purchase its shares if as a result of
the purchase there would no longer be a member of the company holding shares other
than redeemable shares.

Financial assistance by company for purchase of own shares.

59. (1) Subject as provided in this section, it is not lawful for a company to give
financial assistance directly or indirectly for the purpose of, or in connection with, the
acquisition made or to be made by any person of any shares in the company or where
the company is a subsidiary, in any holding company of it.

(2) This section does not prohibit—
(a) assistance given in the ordinary course of the company’s business;

(b) assistance given by means of any distribution of the company’s assets
to its members, lawfully made;

(c) the provision by a company in good faith in the interests of the
company of assistance for the purposes of an employees’ share
scheme; or

(d) the making by a company of loans to persons (other than directors)
employed in good faith by the company with a view to enabling those
persons to acquire fully paid shares in the company or its holding
company to be held by them by way of beneficial ownership.

(3) This section does not prohibit a company from giving financial assistance

if—
(a) the giving of the assistance is sanctioned by a prior special resolution
of the company proposing to give it and, where the company is a

wholly-owned subsidiary, by prior special resolution of any holding
company of it which is not itself a wholly-owned subsidiary; and

(b) the directors of the company reasonably believe that, immediately
after the assistance has been given the company will be able to
discharge its liabilities as they fall due and the value of the company’s
assets will be not less than the aggregate of—



LAWS OF SAINT CHRISTOPHER

AND NEVIS Companies Act CAP. 21.03 43

Revision Date: 31 Dec 2017

(1) its liabilities;
(i1) the stated amount of its issued shares;

(i11) any amount standing to the credit of its share premium account;
and

(iv) any amount standing to the credit of its capital redemption
reserve.

(4) For the purposes of this section, an employees’ share scheme is a scheme
for encouraging or facilitating the holding of shares or debentures in a company by or
for the benefit of—

(a) the bona fide employees or former employees of the company, the
company’s subsidiary or holding company or a subsidiary of the
company’s holding company; or

(b) the wives, husbands, widows, widowers or minor children or minor
step-children of such employees or former employees.

(5) If a company gives financial assistance in contravention of this section the
company commits an offence and liable to a fine not exceeding two thousand five
hundred dollars and any officer of it who is in default commits an offence and liable
to imprisonment for a term not exceeding two years or a fine or both.

Power of the Minister to extend or modify sections 56 to 59.

60. (1) The Minister may, by Order, enable private companies to redeem or
purchase their own shares out of capital, specifying the conditions under which this
may be done.

(2) The Minister may, by Order, extend or modify the provisions of sections
56 to 59 with respect to any of the following matters—

(a) the circumstances and the manner in which a company may redeem or
purchase its own shares or give financial assistance for the acquisition
of its own shares or shares in its holding company;

(b) the transactions which are or are not to be treated as giving financial
assistance for those purposes; and

(c) the authority required for a purchase or redemption by a company of
its own shares.

PART XII

REDUCTION OF CAPITAL

Forfeiture of shares.

61. A company, if authorised by its articles, may cause to be forfeited any of its
shares issued, otherwise than fully paid, for failure to pay any sum due and payable
thereon.

Special resolution for reduction of share capital.

62. (1) Subject to confirmation by the Court, a company may, by special
resolution, reduce its share capital in any way.
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(2) In particular, and without prejudice to subsection (1), the company may—

(a) extinguish or reduce the liability on any of its shares in respect of
share capital not paid up;

(b) with or without extinguishing or reducing liability on any of its shares,
cancel any paid up share capital which is lost or unrepresented by
available assets; or

(c) with or without extinguishing or reducing liability on any of its shares,
pay off any paid up share capital which is in excess of the company’s
wants,

and the company may, if and so far as is necessary, alter its memorandum by
reducing the amount of its share capital and of its shares accordingly.

13

(3) A special resolution under this section is in this Act referred to as “a
resolution for reducing share capital”.

Application to the Court for order of confirmation.

63. (1) Where a company has passed a resolution for reducing share capital, it
may apply to the Court for an order confirming the reduction.

(2) If the proposed reduction of share capital involves either—
(a) a diminution of liability in respect of unpaid share capital; or
(b) the payment to a shareholder of any paid up share capital,

and in any other case if the Court so directs, the next three subsections have effect,
but subject throughout to subsection (6).

(3) Every creditor of the company who at the date fixed by the Court is
entitled to a debt or claim which if that date were the commencement of the winding-
up of the company, would be admissible in proof against the company is entitled to
object to the reduction of capital.

(4) The Court shall settle a list of creditors entitled to object, and for that
purpose—

(a) shall ascertain, as far as possible, without requiring an application
from any creditor, the names of those creditors and the nature and
amount of their debts or claims; and

(b) may publish notices fixing a day or days within which creditors not
entered on the list are to claim to be so entered or are to be excluded
from the right of objecting to the reduction of capital.

(5) If a creditor entered on the list whose debt or claim is not discharged or
has not determined does not consent to the reduction, the Court may dispense with
the consent of that creditor, on the company securing payment of his or her debt or
claim by appropriating (as the Court may direct) the following amount—

(a) if the company admits the full amount of the debt or claim or, though
not admitting it, is willing to provide for it, then the full amount of the
debt or claim;

(b) if the company does not admit, and is not willing to provide for, the
full amount of the debt or claim, or if the amount is contingent or not
ascertained, then an amount fixed by the Court after an enquiry and
adjudication.
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(6) If a proposed reduction of share capital involves either the diminution of a
liability in respect of unpaid share capital or the payment to a shareholder of paid up
share capital, the Court may, if having regard to any special circumstances of the case
it thinks proper to do so, direct that subsections (3) to (5) shall not apply as regards
any class or any classes of creditors.

Court order confirming reduction.

64. (1) The Court, if satisfied with respect to every creditor of the company who
under section 63 is entitled to object to the reduction of capital that either—

(a) his or her consent to the reduction has been obtained; or

(b) his or her debt or claim has been discharged or has determined, or has
been secured,

may make an order confirming the reduction on such terms and conditions as it thinks
fit.

(2) Where the Court so orders, it may also make an order requiring the
company to publish (as the Court directs) the reasons for reduction of capital or such
other information in regard to it as the Court thinks expedient with a view to giving
proper information to the public and (if the Court thinks fit) the causes which led to
the reduction.

Registration of act and minute of reduction.

65. (1) The Registrar, on delivery to him or her of an act of the Court confirming
the reduction of a company’s share capital, and of a minute (approved by the Court)
showing, with respect to the company’s authorised share capital and its issued share
capital as altered by the act—

(a) the amount of the share capital;

(b) the number of shares into which it is to be divided, and the amount of
each share; and

(c) the amount (if any) at the date of the registration deemed to be paid up
on each share which has been issued,

shall register the act and minute.

(2) On the registration of the act and minute the resolution for reducing the
share capital as confirmed by the act shall take effect.

(3) The Registrar shall certify the registration of the act and minute and the
certificate—

(a) shall be signed by the Registrar and sealed with his or her seal;

(b) is conclusive evidence that all the requirements of this Act with
respect to the reduction of share capital have been complied with, and
the company’s share capital is as stated in the minute.

(4) The minute when registered is deemed to be substituted for the
corresponding part of the company’s memorandum.
Liability of members on reduced shares.

66. (1) Where a company’s share capital is reduced, a member of the company
(past or present) is not liable in respect of any share to a call or contribution
exceeding in amount the difference (if any) between the amount of the share as fixed
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by the minute and the amount paid on the share or the reduced amount (if any) which
is deemed to have been paid on it.

(2) Subsections (3) and (4) apply if—

(a) a creditor, entitled in respect of a debt or claim to object to the
reduction of share capital, by reason of his or her ignorance of the
proceedings for reduction of share capital, or of their nature and effect
with respect to his or her claim, is not entered on the list of creditors;
and

(b) after the reduction of capital, the company is unable to pay the amount
of his or her debt or claim.

(3) Every person who was a member of the company at the date of the
registration of the act and minute is then liable to contribute for the payment of the
debt or claim in question an amount not exceeding that which he or she would have
been liable to contribute if the company had commenced to be wound-up on the day
before that date.

(4) If the company is wound-up under this Act the Court, on the application of
the creditor in question and proof of ignorance referred to in paragraph (a) of
subsection (2), may settle accordingly a list of persons so liable to contribute, and
make and enforce calls and orders on the contributories settled on the list, as if they
were ordinary contributories in a winding-up.

(5) Nothing in this section affects the rights of the contributories among
themselves.
Penalty for concealing name of creditor, etc.
67. If an officer of the company—

(a) wilfully conceals the name of a creditor entitled to object to the
reduction of capital;

(b) wilfully misrepresents the nature or amount of the debt or claim of a
creditor; or

(c) aids, abets or is privy to any such concealment or misrepresentation,
he or she commits an offence and liable to a fine not exceeding two
thousand five hundred dollars.

PART XIII

ADMINISTRATION

Registered office.

68. (1) A company shall at all times have a registered office in the Federation to
which all communications and notices may be addressed.

(2) On incorporation, the situation of the company’s registered office shall be
that specified in the statement sent to the Registrar under section 8.

(3) The company may change the situation of its registered office from time to
time by giving notice to the Registrar.
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(4) The change shall take effect upon the notice being registered by the
Registrar, but until the end of the period of fourteen days beginning with the date on
which it is registered a person may validly serve any document on the company at its
previous registered office.

(5) For the purposes of any duty of a company—

(a) to keep at its registered office, or make available for public inspection
there, any document; or

(b) to mention the address of its registered office in any document,

a company which has given notice to the Registrar of a change in the situation of its
registered office may act on the change as from such date, not more than fourteen
days after the notice is given, as it may determine.

(6) Where a company unavoidably ceases to perform at its registered office
any such duty as is mentioned in paragraph (a) of subsection (5) in circumstances in
which it was not practicable to give prior notice to the Registrar of a change in the
situation of its registered office, but—

(a) resumes performance of that duty at other premises as soon as
practicable; and

(b) gives notice accordingly to the Registrar of a change in the situation of
its registered office within fourteen days of doing so,

it shall not be treated as having failed to comply with that duty.

(7) In proceedings for an offence of failing to comply with any such duty as is
mentioned in subsection (5), it is for the person charged to show that by reason of the
matters referred to in that subsection or subsection (6) no offence was committed.
Company’s name to be displayed at its registered office.

69. (1) The name of a company shall be displayed at its registered office in a
conspicuous position which is accessible to the public during business hours and in
letters easily legible.

(2) If the name of a company is not displayed as required in subsection (1), the
company commits an offence and liable to a fine not exceeding two thousand five
hundred dollars and in the case of a continuing offence to a further fine not exceeding
two hundred and fifty dollars for each day on which the offence so continues.
Company’s name to appear in its correspondence.

70. (1) The name of a company shall appear in legible characters in all its—
(a) business letters, statements of account, invoices and order forms;
(b) notices and other official publications; and

(c) negotiable instruments and letters of credit purporting to be signed by
or on behalf of the company.

(2) If a company fails to comply with subsection (1) it commits an offence and
liable to a fine not exceeding two thousand and fifty dollars.
Particulars in correspondence.

71. (1) The address of the registered office of a company shall appear in legible
characters in all its business letters and order forms.
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(2) If there is on the stationery used for any such letters, or on the company’s
order forms, a reference to the amount of share capital, the reference shall be to paid
up share capital.

(3) If a company fails to comply with subsection (1) or (2) it commits an
offence and liable to a fine not exceeding two thousand five hundred dollars.

Annual return.

72. (1) Every company shall, in every year before the end of the month next
following the month in which the anniversary date of its incorporation or registration
under this Act falls—

(a) complete an annual return containing such current information as may
be prescribed as at the anniversary date of its incorporation or
registration in that year;

(b) deliver a copy of the return to the Registrar together with the
prescribed filing fee;

(c) file the original return in a register kept by it for the purpose,

and the annual return shall be signed by a Director or the Secretary to the company.
(Amended by Act 14 of 2001)

(2) Every company shall state in its annual return—
(a) the company’s name and the address of its registered office;
(b) whether the company is a public or a private company;
(c) whether the company is an ordinary or an exempt company;
(d) the nature of the businesses carried out by the company;

(e) in the case of a public company and in the case of a private company
which is an ordinary company—

(1) the particulars with respect to the persons who are directors of the
company which are required by section 85 to be contained in the
register kept under section 84;

(i1) in respect of each class of members of the company, a list
showing in alphabetical order the full name and address of each
member of that class who is an individual, or in the case of a body
corporate its full name, the place of its incorporation and the
address of its registered or principal office;

(i11) in respect of each class of members of the company, a list
showing the total number of shares held by each member;
(Inserted by Act 11 of 2010)

(f) in respect of each class of members of the company, the total number
of persons who are members of that class;

(g) in the case of a company limited by shares, a statement, in respect of
each class of shares in the company, of—

(1) the total number of issued shares of that class which are not
evidenced by any certificate issued under section 50 or 51
together with the aggregate amount paid up on such shares;
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(i1) the total number of issued shares of that class evidenced by share
certificates issued under section 50 and the aggregate amount paid
up on the shares comprised in such certificates;

(i11) the total number of issued shares of that class evidenced by bearer
certificates issued under section 51;

(h) in the case of a company limited by guarantee, a statement, in respect
of each class of members of the company, of the aggregate amount of
the guarantees for that class;

(1) in the case of an exempt company, an undertaking that the directors of
the company will forthwith notify the Minister by notice in writing if
the company should no longer qualify as an exempt company;

(j) that the information contained in the return is current as at the
anniversary date of its incorporation in the year in which it is required
to be delivered;

(k) the name of the secretary of the company;
(Inserted by Act 14 of 2001)

(1) the name of the Custodian of any bearer certificates.
(Inserted by Act 14 of 2001)

(3) The Minister may—

(a) by written notice, direct any Company to submit together with its
annual returns such information, declaration and verification as are
specified in the direction, and he or she may at any time withdraw or
amend the terms of the direction;

(b) upon written application, permit any company not to comply with any
provision of this section or to disclose information in such other
manner as the Minister may direct.

(Substituted by Act 16 of 1999)

(4) The Registrar shall not provide to any person a copy of a return made
under this section unless that person has delivered to the Registrar a declaration under
section 46 in respect of it.

(5) A company which fails to comply with any provision of subsection (1) or
(2) which applies to it—

(a) commits an offence;

(b) is liable to be struck off the register of companies in accordance with
section 223, the provisions of which shall apply accordingly; and

(c) in the case of an offence under paragraph (b) of subsection (1), is
liable to a fine not exceeding one half of the prescribed filing fee for
each day the offence is permitted to continue.

Service of documents.

73. (1) A document may be served on a company—

(a) by leaving it at, or sending it by post to, the registered office of the
company,

(b) in accordance with subsection (4) of section 68; or
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(c) if an existing company has no registered office, by sending it by
post—

(1) in the case of a company which is in compliance with the
requirements of section 84 to any person who is shown on the
register kept in accordance with that section as a director or
secretary of the company at the address entered in that register;

(i1) in any other case to any person shown as a member of the
company in the register of members or in the latest annual return
delivered to the Registrar under section 72 at his or her address
entered in that register or, as the case may be, in that return; and

(iii) in default thereof, to any person whose name appears as a
subscriber in the company’s memorandum at his or her address
shown in the memorandum.

(2) Any document to be served by post on the company shall be posted in such
time as to admit of its being delivered in the due course of delivery, within the period,
if any, laid down for the service thereof; and, in providing service of such document,
it shall be sufficient to prove that such document was properly addressed and that it
was put as a prepaid letter into the post office.

PART XIV

DIRECTORS AND SECRETARY

Directors.

74. (1) A private company shall have at least one director and a public company
shall have at least three directors of whom at least two are not employed by the
company or any of its related companies.

(2) No person shall be a director who—
(a) is a minor;
(b) is an interdict;

(c) is disqualified from being a director under this or any other enactment;
or

(d) is a body corporate.

(3) Paragraph (d) of subsection (2) shall not apply to an existing company
until the expiration of six months from the date on which this section comes into
force.

(4) In this section, “related company”, in relation to a company, means any
body corporate which is that company’s subsidiary or holding company, or a
subsidiary of that company’s holding company.

Duties of directors.

75. (1) A director, in exercising his or her powers and discharging his or her
duties, shall—

(a) act honestly and in good faith with a view to the best interests of the
company; and
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(b) exercise the care, diligence and skill that a reasonably prudent person
would exercise in comparable circumstances.

(2) Without prejudice to the operation of any rule of law empowering the
members, or any of them, to authorise or ratify a breach of this section, no act or
omission of a director shall be treated as a breach of subsection (1) if—

(a) all of the members of the company authorise or ratify the act or
omission; and

(b) after the act or omission the company is able to discharge its liabilities
as they fall due and the value of the company’s assets is not less than
its liabilities.

(3) The duties of a director imposed by this section are owed to the company
alone.

Duty of directors to disclose interests.

76. (1) A director of a company who has, directly or indirectly, an interest in a
transaction entered into or proposed to be entered into by the company or by a
subsidiary of the company which to a material extent conflicts or may conflict with
the interests of the company and of which he or she is aware, shall disclose to the
company the nature and extent of his or her interest.

(2) The disclosure under subsection (1) shall be made as soon as practicable
after the director becomes aware of the circumstances which gave rise to his or her
duty to make it.

(3) A notice in writing given to the company by a director that he or she is to
be regarded as interested in a transaction with a specified person is sufficient
disclosure of his or her interest in any such transaction entered into after the notice is
given.

(4) Nothing in this section prejudices the operation of any rule of law
restricting directors of a company from having an interest in transactions with a
company.

Consequences of failure to comply with section 76.

77. (1) Subject to subsections (2) and (3), where a director fails to disclose an
interest of his or hers under section 76 the company or a member of the company may
apply to the Court for an order setting aside the transaction concerned and directing
that the director account to the company for any profit or gain realised, and the Court
may so order or make such other order as it thinks fit.

(2) A transaction is not voidable, and a director is not accountable, under
subsection (1) where, notwithstanding a failure to comply with section 76—

(a) the transaction is confirmed by special resolution; and

(b) the nature and extent of the director’s interest in the transaction were
disclosed in reasonable detail in the notice calling the meeting at
which the resolution is passed.

(3) Without prejudice to its power to order that a director account for any
profit or gain realised, the Court shall not set aside a transaction unless it is satisfied
that—

(a) the interests of third parties who have acted in good faith thereunder
would not thereby be unfairly prejudiced; and
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(b) the transaction was not reasonable and fair in the interests of the
company at the time it was entered into.

Indemnity of officers and secretary.

78. (1) Subject to subsections (2) and (3), any provision, whether contained in the
articles of, or in a contract with, a company or otherwise, whereby the company or
any of its subsidiaries or any other person, for some benefit conferred or detriment
suffered directly or indirectly by the company, agrees to exempt any person from, or
indemnify him or her against, any liability which by law would otherwise attach to
him or her by reason of the fact that he or she is or was an officer or secretary of the
company shall be void.

(2) Subsection (1) does not apply to a provision for exempting a person from
or indemnifying him or her against—

(a) any liabilities incurred in defending any proceedings, whether civil or
criminal—

(i) in which judgment is given in his or her favour or he or she is
acquitted;

(i1) which are discontinued otherwise than for some benefit conferred
by him or her or on his or her behalf or some detriment suffered
by him or her; or

(ii1)) which are settled on terms which include such benefit or
detriment and, in the opinion of a majority of the directors of the
company (excluding any director who conferred such benefit or
on whose behalf such benefit was conferred or who suffered such
detriment), he or she was substantially successful on the merits in
his or her resistance to the proceedings;

(b) any liability incurred otherwise than to the company if he or she acted
in good faith with a view to the best interests of the company;

(c) any liability incurred in connection with an application made under
section 234 in which relief is granted to him or her by the Court; or

(d) any liability against which the company normally maintains insurance
for persons other than directors.

(3) Nothing in this section shall deprive a person of any exemption or
indemnity to which he or she was lawfully entitled in respect of anything done or
omitted by him or her before the coming into force of this section.

(4) This section does not prevent a company from purchasing and maintaining
for any such officer insurance against any such liability.

Disqualification orders.

79. (1) Where it appears to the Minister or the Attorney-General that it is
expedient in the public interest that any person should not, without the leave of the
Court, be a director of, or in any way whether directly or indirectly be concerned or
take part in the management of, a company, the Minister or the Attorney-General, as
the case may be, may apply to the Court for an order to that effect to be made against
that person.

(2) The Court may make an order against a person where, on an application
under this section, the Court is satisfied that his or her conduct in relation to a
company makes him or her unfit to be concerned in the management of a company.
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(3) An order made under subsection (2) shall be for such period not exceeding
five years as the Court thinks fit.

(4) A person who acts in contravention of an order made under this section
commits an offence and liable to imprisonment for a term not exceeding two years or
a fine or both.

Personal responsibility for liabilities where person acts while disqualified.

80. (1) A person who acts in contravention of an order made under section 79 is
personally responsible for such liabilities of the company as are incurred at a time
when that person was, in contravention of the order, involved in the management of
the company.

(2) Where a person is personally responsible under subsection (1) for
liabilities of a company he or she is jointly and severally liable in respect of those
liabilities with the company and any other person who, whether under this section or
otherwise, is so liable.

(3) For the purposes of this section, a person is involved in the management of
a company if he or she is a director of the company or if he or she is concerned in,
whether directly or indirectly, or takes part in, the management of the company.

Validity of acts of director.

81.  The acts of a director are valid notwithstanding any defect that may afterwards
be found in his or her appointment or qualification.

Secretary.

82. (1) Every company shall have a Secretary who is resident in the Federation
and may have one or more assistant secretaries who, or each of whom, may be an
individual or a body corporate.

(Substituted by Act 11 of 2016)

(2) A sole director shall not also be a secretary.

(3) Anything required or authorised to be done by or to the secretary may, if
the office is vacant or there is for any other reason no secretary capable of acting, be
done by or to an assistant secretary or, if there is no assistant secretary capable of
acting, by or to an officer of the company authorised generally or specially in that
behalf by the directors.

(4) No company shall have as secretary to the company a body corporate the
sole director of which is a sole director of the company.
Qualifications of secretary.

83. (1) It shall be the duty of the directors of a public company to take all
reasonable steps to secure that the secretary and each assistant secretary of the
company is a person who appears to the directors to have the requisite knowledge and
experience to discharge the functions of a secretary of a public company.

(2) For the purpose of this section, a person who—

(a) on the coming into force of this section was the secretary or assistant
or deputy secretary of a public company;

(b) is a lawyer;

(c) is an accountant;
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(d) is a member in good standing of such other professional bodies as the
Minister may by Order designate; or

*(e)is a person who, by virtue of his or her holding or having held any
other position or being a member of any other body, appears to be
capable of discharging the functions of a secretary of a public
company,

may be assumed by a director of a public company to have the requisite knowledge
and experience to discharge the functions of a secretary or assistant secretary of a
public company, if the director does not know otherwise.

Register of directors and secretaries.

84. (1) Every company shall keep at its registered office a register of its directors
and secretary, and the register shall, with respect to the particulars to be contained in
it, comply with sections 85 and 86.

(2) The register shall during business hours (subject to such reasonable
restrictions as the company may by its articles or in general meeting impose, but so
that not less than two hours in each business day be allowed for inspection) be open
to the inspection of the Registrar and of a member or officer of the company without
charge and, in the case of a public company, of any other person on payment of such
sum (if any), not exceeding twenty-five dollars, as the company may require.

(3) The Registrar shall not disclose or make use of any information obtained
by him or her as a result of the exercise of the right conferred upon him or her by
subsection (2) except for the purpose of enabling any provision of this Act or any
obligation owed to the company by an officer or secretary of the company to be
enforced.

(4) If an inspection required under this section is refused, or if there is a
failure to comply with subsection (1), the company and every officer of it who is in
default commit an offence and liable to a fine not exceeding two thousand five
hundred dollars and in the case of a continuing offence to a further fine not exceeding
two hundred and fifty dollars for each day on which the offence so continues.

(5) In the case of a refusal of inspection of the register, the Court may, by
order, compel an immediate inspection of it.
Particulars of directors.

85. (1) Subject to the provisions of this section, the register kept by a company
under section 84 shall contain the following particulars with respect to each
director—

(a) his or her present forenames and surname;

(b) any former forenames or surname;

(c) his or her business or usual residential address;
(d) his or her nationality;

(e) his or her business occupation (if any);

(f) his or her date of birth; and

(g) the date on which he or she became a director and, where appropriate,
the date on which he or she ceased to be a director.

" Inserted by Act 14 of 2001. Subsection (3) deleted by Act 24 of 2005
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(2) In subsection (1) and section 87—

(a) “surname”, in the case of a peer or a person usually known by a title
different from his or her surname, means that title; and

(b) the reference to a former forename or surname does not include—

(1) in the case of a peer or a person usually known by a British title
different from his or her surname, the name by which he or she
was known previous to the adoption of or succession to the title;
or

(i1) in the case of any person, a former forename or surname where
that name or surname was changed or disused before the person
bearing the name attained the age of twenty, or has been changed
or disused for a period of not less than twenty years.

Particulars of secretaries.

86. The register to be kept by a company under section 85 shall contain the
following particulars with regard to the secretary, or, where there are assistant
secretaries, with respect to each of them—

(a) in the case of an individual, his or her present forenames and surname,
any former forenames or surname and his or her usual residential
address;

(b) in the case of a body corporate, its full name, the place where it is
incorporated and the address of its registered or principal office; and

(c) in either case, the date on which he or she or it became the secretary or
assistant secretary and, where appropriate, the date on which he or she
or it ceased to be the secretary or assistant secretary.

PART XV

MEETINGS

Participation in meetings.

87. (1) Subject to the articles of a company, if a member is by any means in
communication with one or more other members so that each member participating in
the communication can hear what is said by any other of them, each member so
participating in the communication is deemed to be present at a meeting with the
other members so participating.

(2) Subsection (1) applies to the participation in such communication by
directors or by members of a committee of directors as it applies to the participation
of members of a company.

Annual general meeting.

88. (1) Subsections (2) and (3) shall have effect subject to subsections (4) to (7).

(2) Every company shall in each year hold a general meeting as its annual
general meeting in addition to any other meetings in that year and shall specify the
meeting as such in the notice calling it, but so long as a company holds its first annual
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general meeting within eighteen months of its incorporation, it need not hold it in the
year of its incorporation or in the following year.

(3) In the case of a public company, not more than eighteen months, and in the
case of a private company, not more than twenty-two months shall elapse between the
date of one annual general meeting and the date of the next.

(4) If all members of a private company agree in writing that an annual
general meeting shall be dispensed with, then so long as the agreement has effect, it
shall not be necessary for that company to hold an annual general meeting.

(5) In any year in which an annual general meeting would be required to be
held but for such an agreement and in which no such meeting has been held, any
member of the company may by written notice to the company given not later than
three months before the end of the year require the holding of an annual general
meeting in that year.

(6) Notwithstanding anything contained in any such agreement, it shall cease
to have effect—

(a) if any person who becomes a member of the company while the
agreement is in force does not within two months of becoming a
member accede to the agreement;

(b) if any member of the company gives written notice to the company
determining the agreement; or

(c) if the company ceases to be a private company.

(7) If such an agreement ceases to have effect, whether pursuant to subsection
(6) or otherwise, and an annual general meeting has not previously been held in the
year in which the cessation takes place, the directors shall forthwith call an annual
general meeting to be held within three months after the agreement ceases to have
effect.

(8) If a public company fails to comply with subsection (2) or (3), it and every
director of it who is in default commit an offence and liable to a fine not exceeding
two thousand five hundred dollars.

Minister’s power to call meeting in default.

89. (1) If default is made in holding a meeting in accordance with section 88 the
Minister may, on the application of any officer, secretary or member of the company,
call, or direct the calling of, a general meeting of the company and give such ancillary
or consequential directions as the Minister thinks expedient, including directions
modifying or supplementing, in relation to the calling, holding and conduct of the
meeting, the operation of the company’s articles.

(2) The directions that may be given under subsection (1) include a direction
that one member of the company present in person or by proxy shall be deemed to
constitute a meeting.

(3) If default is made in complying with directions given under subsection (1),
the company and any officer or secretary of it who is in default commits an offence
and liable to a fine not exceeding two thousand five hundred dollars.

(4) A general meeting held under this section shall, subject to any directions
of the Minister, be deemed to be an annual general meeting of the company, but,
where a meeting so held is not held in the year in which the default in holding the
company’s annual general meeting occurred, the meeting so held shall not be treated
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as the annual general meeting for the year in which it is held, unless at that meeting
the company resolves that it shall be so treated.

(5) Where a company so resolves, a copy of the resolution shall, within
twenty-one days after it is passed, be forwarded to the Registrar and recorded by him
or her, and if default is made in complying with this subsection, the company
commits an offence and liable to a fine not exceeding two thousand five hundred
dollars and in the case of a continuing offence to a further fine not exceeding two
hundred and fifty dollars for each day on which the offence so continues.

Requisition of meetings.

90. (1) The directors of a company shall, notwithstanding anything in the
company’s articles, on a members’ requisition, forthwith proceed to call a general
meeting or, as the case may be, a meeting of the holders of a class of shares to be held
as soon as practicable but in any case not later than two months after the date of the
deposit of the requisition.

(2) A members’ requisition is a requisition of—

(a) members of the company holding at the date of the deposit of the
requisition not less than one-tenth in the stated value of the shares
which at that date carry the right of voting at the meeting
requisitioned; or

(b) in the case of a company limited by guarantee, members of it
representing not less than one-tenth of the total voting rights of all the
members having at the date of deposit of the requisition a right to vote
at the meeting requisitioned.

(3) The requisition shall state the objects of the meeting, and shall be signed
by or on behalf of the requisitionists and deposited at the registered office of the
company, and may consist of several documents in similar form each signed by or on
behalf of one or more requisitionists.

(4) If the directors do not within twenty-one days from the date of the deposit
of the requisition proceed duly to call a meeting to be held within two months of that
date, the requisitionists, or any of them representing more than one half of the total
voting rights of all of them, may themselves call a meeting, but a meeting so called
shall not be held after three months from that date.

(5) A meeting called under this section by requisitionists shall be called in the
same manner, as nearly as possible, as that in which meetings are to be called by
directors.

(6) Reasonable expenses incurred by the requisitionists by reason of the
failure of the directors to call a meeting shall be repaid to the requisitionists by the
company, and sums so repaid shall be retained by the company out of sums due or to
become due from the company by way of fees or other remunerations in respect of
their services to the directors who were in default.

(7) In the case of a meeting at which a resolution is to be proposed as a special
resolution the directors are deemed not to have duly called the meeting if they do not
give the notice required for special resolutions by section 91.

Definition of special resolution.

91. (1) A resolution is a special resolution when it has been passed by a majority
of not less than two-thirds of such members as (being entitled to do so) vote in
person, or by proxy, at a general meeting of the company or at a separate meeting of
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any class of members of the company of which in either case not less than twenty-one
days’ notice, specifying the intention to propose the resolution as a special resolution,
has been duly given.

(2) If it is so agreed by a majority in number of the members having the right
to attend and vote at such a meeting upon the resolution, being a majority—

(a) together holding not less than ninety-five per cent in stated value of
the shares giving that right; or

(b) in the case of a company limited by guarantee, together representing
not less than ninety-five per cent of the total voting rights at that
meeting of all the members,

a resolution may be proposed and passed as a special resolution at a meeting of which
less than twenty-one days’ notice has been given.

(3) At any meeting at which a special resolution is proposed, a declaration by
the chairperson that the resolution is carried is, unless a poll is demanded, conclusive
evidence of the fact without proof of the number or proportion of the votes recorded
in favour of or against the resolution.

(4) In computing the majority on a poll demanded on the question that a
special resolution be passed, reference is to be had to the number of votes cast for and
against the resolution.

(5) For the purposes of this section, notice of a meeting is deemed duly given,
and the meeting duly held, when the notice is given and the meeting held in manner
provided by this Act or the company’s articles.

(6) References in this Act to a special resolution are, unless otherwise
expressly provided, references to a special resolution passed at a general meeting of
the company.

Notice of meetings.

92. (1) A provision of a company’s articles is void insofar as it provides for the
calling of a meeting of the company or of any class of members of the company
(other than an adjourned meeting) by a shorter notice than—

(a) in the case of the annual general meeting, twenty-one days’ notice in
writing; and

(b) in the case of a meeting, other than an annual general meeting or a
meeting for the passing of a special resolution, fourteen days’ notice in
writing.

(2) Save insofar as the articles of a company make other provision in that
behalf (not being a provision avoided by subsection (1)), any meeting of the company
or of any class of members of the company (other than an adjourned meeting) may be
called—

(a) in the case of the annual general meeting, by twenty-one days’ notice
in writing; and

(b) in the case of a meeting, other than an annual general meeting or a
meeting for the passing of a special resolution, by fourteen days’
notice in writing.

(3) Notwithstanding that a meeting is called by shorter notice than that
specified in subsection (2) or in the company’s articles (as the case may be), it is
deemed to have been duly called if it is so agreed—
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(a) in the case of a meeting called as the annual general meeting, by all the
members entitled to attend and vote thereat; and

(b) otherwise, by a majority in number of the members having the right to
attend and vote at the meeting, being a majority—

(1) together holding no less than ninety-five per cent in stated value
of the shares giving a right to attend and vote at the meeting; or

(i) in the case of a company limited by guarantee, together
representing not less than ninety-five per cent of the total voting
rights at that meeting of all the members.

General provisions as to meetings and votes.

93. Insofar as the articles of the company do not make other provision in that
behalf, the following provisions apply to general meetings of the company or to
meetings of any class of members of the company—

(a) notice of a meeting shall be given to every member entitled to receive
it by delivering or posting it to his or her registered address;

(b) where a company has issued any bearer certificate, the notice referred
to in paragraph (a) shall be published in one or more newspapers
circulated in the Federation, but the directors may also publish such
notice in one or more newspapers circulated elsewhere than in the
Federation;

(c) members holding not less than one-tenth in stated value of the issued
shares carrying a right to vote thereat or, in the case of a company
limited by guarantee, not less than five per cent in number of the
members of the company may call a meeting;

(d) subject to paragraphs (e) and (h), no business shall be transacted at any
meeting unless a quorum is present and two members present in
person or by proxy—

(1) together holding not less than one-third in stated value of the
issued shares carrying a right to vote at the meeting; or

(i) in the case of a company limited by guarantee, together
representing not less than one-third of the total voting rights at
that meeting of all the members,

shall be a quorum;

(e) if a quorum is not present within half an hour from the time appointed
for the meeting, or if during a meeting such quorum ceases to be
present, the meeting shall stand adjourned to the same day in the next
week at the same time and place, and, if at such adjourned meeting, a
quorum is not present within half an hour from the time appointed for
the meeting, or if during such adjourned meeting a quorum ceases to
be present, then any member present in person or by proxy shall be a
quorum;

(f) any member elected by the members present at a meeting may be
chairperson of it and in the case of an equality of votes the chairperson
of the meeting shall be entitled to a casting vote in addition to any vote
he or she may have;
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(g) on a show of hand every member has one vote and on a poll every
member has—

(i) one vote for every share held by him or her and, in the case of
stock, one vote for each share from which the holding of stock
arose; or

(i1) in the case of a company limited by guarantee, the number of
votes specified in the company’s articles and, in default thereof,
one vote;

(h) in the case where a company has only one member, or where all the
issued shares of any class of shares in any company are held by only
one member, that member present in person or by proxy shall be
deemed to constitute a meeting.

Representation of body corporate at meetings.

94. (1) A body corporate, whether or not a company within the meaning of this
Act, may, if it is a member or creditor of a company, by resolution of its directors or
other governing body authorise such person as it thinks fit to act as its representative
at any meeting—

(a) ofa company;
(b) of any class of members of a company; or
(c) ofcreditors of a company.

(2) A person so authorised is entitled to exercise the same powers on behalf of
the body corporate which he or she represents as that body corporate could exercise if
it were an individual member or creditor of the company.

Power of court to order meetings.

95. (1) If for any reason it is impracticable to call a meeting of a company, or of
the holders of a class of shares in a company, in a manner in which those meetings
may be called, or to conduct the meeting in the manner specified in the articles or this
Act, the Court may, either of its own motion or on the application—

(a) ofa director of the company; or

(b) of a member of the company who would be entitled to vote at the
meeting,

order a meeting to be called, held and conducted in any manner the Court thinks fit.

(2) Where such an order is made, the Court may give such ancillary or
consequential directions as it thinks expedient.

(3) The directions that may be given under subsection (2) include a direction
that one member of the company present in person or by proxy shall be deemed to
constitute a meeting.

Resolutions in writing.

96. (1) Anything that may be done by a resolution (including a special resolution
but excluding a resolution removing an auditor) passed at a meeting of a company or
at a meeting of any class of members of the company may, subject to the company’s
articles, be done by a resolution in writing signed by or on behalf of each member
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who, at the date when the resolution is deemed to be passed, would be entitled to vote
on the resolution if it were proposed at a meeting.

(2) A resolution in writing may consist of several instruments in the same
form each signed by or on behalf of one or more members.

(3) A resolution under this section shall be deemed to be passed when the
instrument, or the last of several instruments, is last signed or on such later date as is
specified in the resolution.

(4) Any document attached to a resolution in writing under this section shall
be deemed to have been laid before a meeting of the members signing the resolution.

(5) Sections 99 and 101 apply to a resolution in writing under this section as if
it had been passed at a meeting.

(6) Nothing in this section affects or limits any rule of law relating to the
effectiveness of the assent of members, or any class of members, of a company given
to any document, act or matter otherwise than at a meeting of them.

Proxies.

97. (1) A member of a company entitled to attend and vote at a meeting of the
company is entitled to appoint another person as his or her proxy, or one or more
other persons as alternate proxies, none of whom need be members unless the articles
of an existing company otherwise provides, to attend and vote instead of him or her,
and a proxy appointed to attend and vote instead of a member has also the same right
as the member to speak at the meeting, but when a proxy has conflicting instructions
from more than one member, he or she is not entitled to vote except on a poll.

(2) In every notice calling a meeting of the company there shall appear with
reasonable prominence a statement—

(a) that a member entitled to attend and vote is entitled to appoint a proxy,
or one or more alternate proxies, to attend and vote instead of him or
her; and

(b) unless the articles of an existing company otherwise provides, that a
proxy or alternate proxy need not also be a member.

(3) In the event of failure to comply with subsection (2) as respects any
meeting, every officer of the company who is in default commits an offence and
liable to a fine not exceeding two thousand five hundred dollars.

(4) A provision contained in a company’s articles is void in so far as it would
have the effect of requiring the instrument appointing a proxy, or any other document
necessary to show the validity of, or otherwise relating to, the appointment of a
proxy, to be received by the company or any other person more than forty-eight hours
before a meeting or adjourned meeting in order that the appointment may be
effective.

(5) If for the purpose of a meeting of a company invitations to appoint as
proxy a person or one of a number of persons specified in the invitations are issued at
the company’s expense to some only of the members entitled to be given notice of the
meeting and to vote at the meeting by proxy, then every officer of the company who
knowingly and wilfully authorises or permits their issue in that manner commits an
offence and liable to a fine not exceeding two thousand five hundred dollars; but an
officer is not so liable by reason only of the issue to a member at his or her request in
writing of a form of appointment naming the proxy, or of a list of persons willing to
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act as proxy, if the form or list is available on request in writing to every member
entitled to vote at the meeting by proxy.

(6) This section applies to meetings of any class of members of a company as
it applies to general meetings and in this Act unless the context otherwise requires,
“proxy” includes any alternate proxy.

Demand for poll.

98. (1) A provision contained in a company’s articles is void in so far as it would
have the effect either—

(a) of excluding the right to demand a poll at a general meeting, or at a
meeting of any class of members, on any question other than the
election of the chairperson of the meeting or the adjournment of the
meeting; or

(b) of making ineffective a demand for a poll on any such question which
is made either—

(1) by not less than five members having the right to vote at the
meeting;

(i1) by a member or members representing not less than one-tenth of
the total voting rights of all the members having the right to vote
at the meeting; or

(ii1)) by a member or members holding shares in the company
conferring a right to vote at the meeting, being shares on which an
aggregate sum has been paid up equal to not less than one-tenth of
the total sum paid up on all the shares conferring that right.

(2) The instrument appointing a proxy to vote at such a meeting is deemed
also to confer authority to demand or join in demanding a poll; and for the purposes
of subsection (1), a demand by a person as proxy or alternate proxy for a member is
the same as a demand by the member.

(3) On a poll taken at such a meeting, a member entitled to more than one vote
need not, if he or she votes, use all his or her votes or cast all the votes he or she uses
in the same way.

Minutes.

99. (1) Every company shall cause minutes of all proceedings at general meetings,
meetings of the holders of any class of its shares, meetings of its directors and of
committees of directors to be entered in books kept for that purpose, and the names of
the directors present at each such meeting shall be recorded in the minutes.

(2) Any such minute, if purporting to be signed by the chairperson of the
meeting at which the proceedings took place, or by the chairperson of the next
succeeding meeting, is evidence of the proceedings.

(3) Where minutes have been made in accordance with this section then, until
the contrary is proved, the meeting is deemed duly held and convened, and all
proceedings which took place at the meeting to have duly taken place.

(4) If a company fails to comply with subsection (1), the company and every
officer of the company who is in default commits an offence and liable to a fine not
exceeding two thousand five hundred dollars, and in the case of a continuing offence
to a further fine not exceeding two hundred and fifty dollars for each day on which
the offence so continues.
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Inspection of minute books.

100. (1) The books containing the minutes of a general meeting or of a meeting of
the holders of a class of shares held after this section comes into force shall be kept at
the company’s registered office, and shall during business hours be open to the
inspection of a member without charge.

(2) A member may require, on submission to the company of a written request
and on payment of such sum (if any), not exceeding fifty dollars, as the company may
require, a copy of any such minutes and the company shall, within seven days after
the receipt of the request and the payment, cause the copy so required to be made
available at the registered office of the company for collection during business hours.

(3) If an inspection required under this section is refused or if a copy required
under this section is not sent within the proper time, the company commits an offence
and liable to a fine not exceeding one thousand dollars.

(4) In the case of a refusal or default, the Court may make an order compelling
an immediate inspection of the books in respect of all proceedings of general
meetings, or meetings of the holders of a class of shares or directing that the copies
required be furnished to the persons requiring them.

Filing of resolutions.

101. (1) A printed copy of every resolution or agreement to which this section
applies shall, within twenty-one days after it is passed or made, be forwarded to the
Registrar and recorded by him or her.

(2) A printed copy of every such resolution or agreement for the time being in
force shall be embodied in or annexed to every copy of the memorandum or articles
issued after the passing of the resolution or the making of the agreement, and a
printed copy of every such resolution or agreement shall be forwarded to a member at
his or her request on payment of such sum (if any), not exceeding fifty dollars, as the
company may require.

(3) This section applies to—
(a) special resolutions;

(b) resolutions or agreements which have been agreed to by all the
members of a company but which, if not so agreed to, would not have
been effective for their purpose unless they had been passed as special
resolutions;

(c) resolutions or agreements which have been agreed to by all the holders
of some class of shares but which, if not so agreed to, would not have
been effective for their purpose unless they had been passed or agreed
to by some particular majority or otherwise in some particular manner,
and all resolutions or agreements which effectively bind all the holders
of any class of shares though not agreed to by all those holders,

which are passed, agreed to or entered into after this section comes into force.

(4) If a copy of a resolution or agreement is not delivered to the Registrar as
required by subsection (1) there shall be payable by the company when the copy is
delivered a prescribed late filing fee.

(5) If a company fails to comply with subsection (2), it commits an offence
and liable to a fine not exceeding one thousand dollars.
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(6) Save as otherwise provided by this Act, a resolution or agreement to which
this section applies has effect notwithstanding that a copy is not delivered to the
Registrar as required by subsection (1).

Resolution passed at adjourned meeting.
102. Where a resolution is passed at an adjourned meeting of—
(a) a company;
(b) any class of members of a company; or
(c) the directors or a committee of directors of a company,

the resolution is for all purposes to be treated as having been passed on the date on
which it was in fact passed, and is not to be deemed passed on any earlier date.

PART XVI

ACCOUNTS AND AUDITS

Accounting records.

103. (1) Every company shall keep accounting records which are sufficient to show
and explain its transactions and are such as to—

(a) disclose with reasonable accuracy, at any time, the financial position
of the company at that time;

(b) enable the directors to ensure that any accounts prepared by the
company under this Part comply with the requirements of this Act;

(c) allow for the preparation of financial statements; and
(Inserted by Act 4 0of 2011)

(d) ensure that underlying documents are kept and must reflect details
of—

(1) all sums of money received and expended and the matters in
respect of which the receipt and expenditure take place;

(i1) all sales and purchases and other transactions; and

(111) the assets and liabilities of the relevant entity or arrangements.
(Inserted by Act 4 of 2011)

(2) A company’s accounting records shall be kept at such place as the
directors think fit and shall at all times be open to inspection by the company’s
officers and the secretary.

(3) If accounting records of a public company are kept at a place outside the
Federation, returns with respect to the business dealt with in the accounting records
so kept shall be sent to, and kept in, the Federation, and shall at all times be open to
such inspection, and shall be such as to—

(a) disclose with reasonable accuracy the financial position of the business
in question at intervals of not more than six months; and

(b) enable the directors to ensure that any accounts prepared by the
company under this Part comply with the requirements of this Act.
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(4) Subject to section 195, accounting records which a company is required by
this section to keep shall be preserved by the company for twelve years from the date
on which they are made.

Register of mortgages and charges.

104. (1) Every company shall keep a register of all mortgages and charges and
enter in it in respect of each mortgage or charge—

(a) a short description of the property mortgaged or charged;
(b) the amount of charge created; and
(c) the names of the mortgagees or persons entitled to such charge.

(2) If a company fails to comply with subsection (1), the company and every
officer of the company who is in default commit an offence and liable to a fine not
exceeding two thousand five hundred dollars.

(3) The provisions of sections 44 and 45 shall, mutatis mutandis, apply to the
company’s register of mortgages and charges.

Accounts.

105. (1) The directors of every company shall prepare accounts for a period of not
more than eighteen months beginning on the date the company was incorporated or, if
the company has previously prepared a profit and loss account, beginning at the end
of the period covered by the most recent account:

Provided that an existing company which has not prepared a profit and loss
account for a period ending within twelve months before the date on which this
section comes into force shall not be required to prepare accounts for a period
beginning earlier than that date.

(2) The accounts shall be prepared in accordance with generally accepted
accounting principles and show a true and fair view of the profit or loss of the
company for the period and of the state of the company’s affairs at the end of the
period and comply with any other requirements of this Act.

(3) A company’s accounts shall be approved by the directors and signed on
their behalf by one of them.

(4) Within seven months after the end of the financial period, the accounts for
that period shall be—

(a) prepared, and where it is required under this Act, examined and
reported upon by auditors; and

(b) subject in the case of a private company to subsection (5), laid before a
general meeting together with a copy of the auditors’ report (if any).

(5) If at the end of any financial period of a company, an agreement under
subsection (4) of section 88 dispensing with the holding of an annual general meeting
has effect—

(a) the company shall not be obliged to lay the accounts for that period or
a copy of any auditors’ report before a general meeting;

(b) but if any member of the company, not later than eight months after
the end of that period, by written notice given to the company so
requires, those accounts and a copy of any auditors’ report thereon
shall be laid before a general meeting which shall be held within
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twenty-eight days after the receipt of the notice by the company, or
after approval of the accounts by the directors, whichever shall last
occur.

(6) In this Part, references to “accounts” are to those prepared in accordance
with this section.

Copies of accounts.

106. (1) Any member of a company who has not previously been furnished with a
copy of the company’s latest accounts is entitled, on written request made by him or
her to the company and without charge, to be furnished with a copy of those accounts
together, where the accounts have been audited, with a copy of the auditors’ report.

(2) If default is made in complying with such a request within seven days after
its making, the company and every officer of the company who is in default commit
an offence and liable to a fine not exceeding two thousand five hundred dollars and in
the case of a continuing offence to a further fine not exceeding two hundred and fifty
dollars for each day on which the offence so continues.

Delivery of accounts to the Registrar.

107. (1) In respect of each financial period, the directors of a public company shall
deliver to the Registrar a copy of the accounts for the period signed on behalf of the
directors by one of them together with a copy of the report thereon by the auditors.

(2) In respect of each financial period, the directors of a private company
which is an ordinary company shall deliver to the Registrar—

(a) a copy of the accounts for the period signed on behalf of the directors
by one of them together with a copy of the report thereon by its
auditors (if any); or

(b) a certificate of solvency for the period signed on behalf of the directors
by at least one of them and by the auditors (if any).

(3) Every certificate of solvency delivered to the Registrar pursuant to
paragraph (b) of subsection (2) shall state—

(a) the company’s name and the address of its registered office;

(b) the amounts of the total assets and liabilities of the company as shown
in its accounts;

(c) whether or not in the opinion of the auditors of the company, or if
there is no such auditor, of each of its directors, the company will be
able to discharge its liabilities as they fall due;

(d) that the information contained in the certificate is current as at the end
of the financial period for which it is delivered and accurately reflect
the state of the company’s affairs as determined by reference to the
accounts required to be prepared for that period;

(e) the name and address of the auditors of the company, or if there is no
such auditor at the end of the financial period mentioned in paragraph
(d), whether or not any such auditor was appointed by the company or
by its directors during that period;

(f) if the auditors of the company refuse to sign the certificate or if a
director of the company objects to anything stated therein, the fact that
such refusal or objection was made (as the case may be).
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(4) The documents referred to in subsections (1) and (2) shall be delivered to
the Registrar within ten months after the end of the financial period to which they
relate and if any document so delivered is in a language other than English, the
directors shall annex to the copy of that document a translation of it into English,
certified to be a correct translation.

(5) Where for special reasons the Minister sees fit, he or she may by notice in
writing extend a period mentioned in subsection (1), (4) or (5) of section 105 or in
subsection (4) of this section by such period as is specified in the notice.

Failure to comply with section 103, 105 or 107.

108. (1) If a company fails to comply with the provisions of section 103, 105 or
107—

(a) the company commits an offence and liable to a fine not exceeding
two thousand five hundred dollars and in the case of a continuing
offence under section 107 to a further fine not exceeding two hundred
and fifty dollars for each day on which the offence so continues; and

(b) in the case of a public company, every officer of the company who is
in default commits an offence and liable to imprisonment for a term
not exceeding two years or a fine or both.

(2) A director or auditor of a company who signs or delivers to the Registrar
or concurs in delivering to the Registrar a certificate required by paragraph (b) of
subsection (2) of section 107 which contains a statement that is false, misleading or
deceptive or an opinion that he or she has no reasonable ground to believe to be
accurate commits an offence and liable to imprisonment for a term not exceeding two
years or a fine or both.

Power to make Order as to accounts.
109. (1) The Minister may, by Order, extend or modify the provisions of this Part.

(2) Without prejudice to the generality of the foregoing, such Order may
provide for—

(a) the inclusion in accounts of group accounts dealing with the affairs of
a company and its subsidiaries;

(b) the inclusion in accounts of a report by the directors dealing with such
matters as may be specified;

(c) the accounting principles to be applied in the preparation of accounts;

(d) the appointment, remuneration, removal, resignation, rights and duties
of auditors,

and different provisions may be made for different cases or classes or case.

(3) If a company fails to comply with the provisions of such Order the
company and every officer of the company who is in default commits an offence.
Appointment and removal of auditors.

110. (1) Where—
(a) a company is a public company;

(b) the articles of the company so require; or
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(c) aresolution of the company in general meeting so requires,

the company shall appoint auditors who shall examine and report in accordance with
this Act upon the accounts prepared pursuant to section 105.

(2) Subject to subsections (4) and (5), a company which is required by this
section to appoint auditors shall at each annual general meeting appoint auditors to
hold office from the conclusion of that meeting to the conclusion of the next annual
general meeting.

(3) The directors or (failing the directors) the company in general meeting
may, at any time before the first annual general meeting, appoint auditors who shall
hold office until the conclusion of that meeting.

(4) If a private company required by this section to appoint auditors dispenses
with the holding of an annual general meeting pursuant to subsection (4) of section
88 any auditors then in office shall continue to act and be deemed to be re-appointed
for each succeeding financial period until the conclusion of the next annual general
meeting or until the company in general meeting resolves that the appointment of the
auditors be brought to an end.

(5) If a private company which has dispensed as aforesaid with the holding of
an annual general meeting becomes bound to appoint auditors and there are no
auditors in office, the directors shall appoint auditors who shall continue to act until
the conclusion of the next annual general meeting.

(6) The directors or the company in general meeting may fill any casual
vacancy in the office of auditors and fix their remuneration.

(7) A company may by resolution at any time remove an auditor
notwithstanding anything in any agreement between the company and the auditor.

(8) Nothing in this section is to be taken as depriving a person removed under
it of compensation or damages payable to him or her in respect of the termination of
his or her appointment as auditor.

(9) If a company fails to comply with subsection (1), the company and every
officer of the company who is in default commit an offence and liable to a fine not
exceeding two thousand five hundred dollars.

Auditors’ report.

111. (1) This section, and sections 112 and 114, apply only to a company which is
required to appoint auditors pursuant to section 110.

(2) A company’s auditors shall make a report to the company’s members on
the accounts examined by them.

(3) The auditors’ report shall state whether in their opinion the accounts have
been properly prepared in accordance with this Act and in particular whether a true
and fair view is given.

Auditors’ duties and powers.

112. (1) A company’s auditors shall, in preparing their report, carry out such
investigations as will enable them to form an opinion as to the following matters—

(a) whether proper accounting records have been kept by the company
and proper returns adequate for their audit have been received from
branches not visited by them;
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(b) whether the company’s accounts are in agreement with the accounting
records and returns.

(2) If the auditors are of the opinion that proper accounting records have not
been kept, or that proper returns adequate for their audit have not been received from
branches not visited by them, or if the accounts are not in agreement with the
accounting records and returns, the auditors shall state that fact in their report.

(3) The auditors have a right of access at all times to the company’s records,
and are entitled to require from the company’s officers and the secretary such
information and explanations as they think necessary for the performance of their
duties as auditors.

(4) Every auditor is entitled to receive notice of, and attend, any meeting of
shareholders and to be heard on any part of the business of the meeting which
concerns the auditors.

(5) If the auditors fail to obtain all the information and explanations which, to
the best of their knowledge and belief, are necessary for the purposes of their audit,
they shall state that fact in their report.

(6) An auditor of a company may resign his or her office by depositing a
notice in writing to that effect together with a statement under subsection (7) at the
company’s registered office; and any such notice operates to bring his or her term of
office to an end on the date on which the notice is deposited, or on such later date as
may be specified in the notice.

(7) When an auditor ceases for any reason to hold office he or she shall
deposit at the company’s registered office—

(a) a statement to the effect that there are no circumstances connected
with his or her ceasing to hold office which he or she considers should
be brought to the notice of the members or creditors of the company;
or

(b) a statement of any circumstances as are mentioned above.

(8) Where a statement under subsection (7) falls within paragraph (b) of that
section, the company shall within fourteen days send a copy of the statement to every
member of the company and to every person entitled to receive notice of general
meetings.

(9) If a person ceasing to hold office as auditor fails to comply with subsection
(7) he or she commits an offence and liable to a fine not exceeding two thousand five
hundred dollars.

(10) If a company fails to comply with subsection (8) the company and every
officer of the company who is in default commit an offence and liable to a fine not
exceeding two thousand five hundred dollars.

False statements to auditors.

113.  Where section 110 requires a company to appoint auditors, an officer and the
secretary of the company commits an offence and is liable to imprisonment for a term
of two years or a fine or both if he or she knowingly or recklessly makes to the
company’s auditors a statement (whether written or oral) which—

(a) conveys or purports to convey any information or explanation which
the auditors require, or are entitled to require, as auditors of the
company; and
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(b) is misleading, false or deceptive in a material particular.
Qualification for appointment as auditor.

114. (1) No person shall be qualified for appointment as auditor of a company
under section 110 unless he or she is an accountant.

(2) Notwithstanding subsection (1)—
(a) a body corporate; or
(b) a partnership,

is so qualified if, but only if, each director (in the case of a body corporate) or each
partner (in the case of a partnership) is so qualified.

(3) No auditor is so qualified if he or she is a person who is—

(a) an officer or secretary or servant of the company or a partner or
employee of such a person; or

(b) a person against whom an order made under section 79 is in force.

(4) An auditor is also not so qualified if he or she is, under subsection (2),
disqualified for appointment as auditor of any other body corporate which is that
company’s subsidiary or holding company or a subsidiary of that company’s holding
company, or would be so disqualified if the body corporate were a company.

(5) No person appointed under section 110 shall act as auditor of a company at
a time when he or she knows that he or she is disqualified for appointment to that
office, and if an auditor of a company to his or her knowledge becomes so
disqualified during his or her term of office he or she shall thereupon vacate his or her
office and give notice in writing to the company that he or she has vacated it by
reason of that disqualification.

(6) A person who acts as auditor in contravention of subsection (4), or fails
without reasonable excuse to give notice of vacating his or her office as required by
that subsection, commits an offence and liable to a fine not exceeding two thousand
five hundred dollars and in the case of a continuing offence to a further fine not
exceeding two hundred and fifty dollars for each day on which the offence so
continues.

(7) The Minister may, by Order—
(a) amend the definition of “accountant”; or
(b) amend any provision of this section,

so as to allow, subject to such conditions as are specified in the Order, any person
who does not meet the requirements of this section to be a person qualified for
appointment as auditor of a company.

(8) Subsections (5) and (6) shall not apply to an existing company until the
expiration of six months from the date on which this section comes into force.
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PART XVII

DISTRIBUTIONS

Restrictions on distributions.

115. (1) A company shall not make a distribution except in accordance with this
section.

(2) A company may make a distribution, at any time—
(a) out of its realised profits less its realised losses;
(b) out of its realised revenue profits less its revenue losses; whether

realised or unrealised, provided the directors reasonably believe that,
immediately after the distribution has been made—

(i) the company will be able to discharge its liabilities as they fall
due; and

(i1) the value of the company’s assets will not be less than the amount
of its liabilities.

(3) A company may, with the sanction of a special resolution, make a
distribution out of its unrealised profits less its losses, whether realised or unrealised,
provided the directors reasonably believe that immediately after the distribution has
been made—

(a) the company will be able to discharge its liabilities as they fall due;
and

(b) the value of the company’s assets will not be less than the aggregate
of—

(1) its liabilities;
(i1) the stated amount of its issued shares;

(ii1) any amount standing to the credit of its share premium account;
and

(iv) any amount standing to the credit of its capital redemption
reserve.

(4) In this Part—

(a) “distribution” means every description of distribution of a company’s
assets to its members in their characters of members, whether in cash
or otherwise, except distribution by way of—

(1) an issue of shares as fully or partly paid bonus shares;

(i1) the redemption or purchase of any of the company’s shares out of
the proceeds of a fresh issue of shares or share premium account;

(ii1) the reduction of share capital by extinguishing or reducing the
liability of any of the members on any of the company’s shares in
respect of share capital not paid up, or by paying off paid up share
capital; and

(iv) a distribution of assets to members of the company on its
winding-up;
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(b) references to profits of any description are to accumulated profits of
that description made at any time so far as not previously utilised by
distribution or capitalisation;

(c) references to losses of any description are to accumulated losses of
that description made at any time so far as not previously written off in
a reduction or reorganisation of capital duly made;

(d) references to profits and losses of any description are to profits and
losses of that description ascertained in accordance with generally
accepted accounting principles;

(e) “capitalisation” means—

(1) applying profits in wholly or partly paying up unissued shares in
the company to be allotted to members as fully or partly paid
bonus shares; or

(i1) transferring the profits to capital redemption reserve.
(5) A company shall not apply an unrealised profit in paying up debentures.

(6) Where the directors of a company are, after making all reasonable
enquiries, unable to determine whether a particular profit made before the provisions
of this section came into force is realised or unrealised, they may treat it as realised;
and where, after making such enquiries, they are unable to determine whether a
particular loss so made is realised or unrealised, they may treat the loss as unrealised.

Consequences of unlawful distribution.

116. Where a distribution, or part of a distribution, made by a company to one of its
members is made in contravention of section 115 and, at the time of the distribution,
he or she knows or has reasonable grounds for believing that it is so made, he or she
is liable to repay it, or that part of it, to the company or, in the case of a distribution
made otherwise than in cash, to pay the company a sum equal to the value of the
distribution, or that part, at that time.

PART XVIII

AMALGAMATION AND ARRANGEMENTS

Takeover offers.

117. (1) In this Part, “a takeover offer” means an offer to acquire all the shares, or
all the shares of any class or classes, in a company (other than shares which at the
date of the offer are already held by the offeror), being an offer on terms which are
the same in relation to all the shares to which the offer relates or, where those shares
include shares of different classes, in relation to all the shares of each class.

(2) In subsection (1), “shares” means shares which have been allotted on the
date of the offer but a takeover offer may include among the shares to which it relates
all or any shares that are subsequently allotted before a date specified in or
determined in accordance with the terms of the offer.

(3) The terms offered in relation to any shares shall, for the purposes of this
section, be treated as being the same in relation to all the shares or, as the case may
be, all the shares of a class to which the offer relates notwithstanding any variation
permitted by subsection (4).
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(4) A variation is permitted by this subsection where—

(a) the law of a country or territory outside the Federation precludes the
acceptance of an offer in the form or any of the forms specified or
precludes it except after compliance by the offeror with conditions
with which he or she is unable to comply or which he or she regards as
unduly onerous; and

(b) the variation is such that the persons by whom the acceptance of an
offer in that form is precluded are able to accept an offer otherwise
than in that form but of substantially equivalent value.

(5) The reference in subsection (1) to shares already held by the offeror
includes a reference to shares which he or she has contracted to acquire but that shall
not be construed as including shares which are the subject of a contract binding the
holder to accept the offer when it is made, being a contract entered into by the holder
for nothing other than a promise by the offeror to make the offer.

(6) Where the terms of an offer make provision for their revision and for
acceptances on the previous terms to be treated as acceptances on the revised terms,
the revision shall not be regarded for the purposes of this Part as the making of a
fresh offer and references in this Part to the date of the offer shall accordingly be
construed as references to the date of which the original offer was made.

(7) In this Part, “the offeror” means, subject to section 123, the person making
a takeover offer and “the company” means the company whose shares are the subject
of the offer.

Right of offeror to buy out minority shareholders.

118. (1) If, in a case in which a takeover offer does not relate to shares of different
classes, the offeror has by virtue of acceptances of the offer acquired or contracted to
acquire not less than nine-tenths in value of the shares to which the offer relates he or
she may give notice to the holder of any shares to which the offer relates which the
offeror has not acquired or contracted to acquire that he or she desires to acquire
those shares.

(2) If, in a case in which a takeover offer relates to shares of different classes,
the offeror has by virtue of acceptances of the offer acquired or contracted to acquire
not less than nine-tenths in value of the shares of any class to which the offer relates,
he or she may give notice to the holder of any shares of that class which the offeror
has not acquired or contracted to acquire that he or she desires to acquire those
shares.

(3) No notice shall be given under subsection (1) or (2) unless the offeror has
acquired or contracted to acquire the shares necessary to satisfy the minimum
specified in that subsection before the end of the period of four months beginning
with the date of the offer, and no such notice shall be given after the end of the period
of two months beginning with the date on which he or she has acquired or contracted
to acquire shares which satisfy that minimum.

(4) When the offeror gives the first notice in relation to an offer he or she shall
send a copy of it to the company together with a declaration by him or her that the
conditions for the giving of the notice are satisfied.

(5) Where the offeror is a body corporate (whether or not a company within
the meaning of this Act) the declaration shall be signed by a director.

(6) Any person who fails to send a copy of a notice or a declaration as
required by subsection (4) or makes such a declaration for the purposes of that
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subsection knowing it to be false or without having reasonable grounds for believing
it to be true commits an offence and liable to imprisonment for a period not
exceeding two years or a fine or both.

(7) If a person is charged with any offence for failing to send a copy of a
notice as required by subsection (4) it is a defence for him or her to prove that he or
she took reasonable steps for securing compliance with that subsection.

(8) Where during the period within which a takeover offer can be accepted the
offeror acquires or contracts to acquire any of the shares to which the offer relates but
otherwise than by virtue of acceptances of the offer, then if—

(a) the value of that for which they are acquired or contracted to be
acquired (“the acquisition value”) does not at that time exceed the
value of that which is receivable by an acceptor under the terms of the
offer; or

(b) those terms are subsequently revised so that when the revision is
announced the acquisition value, at the time mentioned in paragraph
(a), no longer exceeds the value of that which is receivable by an
acceptor under those terms,

the offeror shall be treated for the purposes of this section as having acquired or
contracted to acquire those shares by virtue of acceptances of the offer; but in any
other case those shares shall be treated as excluded from those to which the offer
relates.

Effect of notice under section 118.

119. (1) The following provisions shall, subject to section 122, have effect where a
notice is given in respect of any shares under section 118.

(2) The ofteror shall be entitled and bound to acquire those shares on the
terms of the offer.

(3) Where the terms of an offer are such as to give the holder of any shares a
choice of payment for his or her shares the notice shall give particulars of the choice
and state—

(a) that the holder of the shares may within six weeks from the date of the
notice indicate his or her choice by a written communication sent to
the offeror at an address specified in the notice; and

(b) which payment specified in the offer is to be taken as applying in
default of his or her indicating a choice as aforesaid,

and the terms of the offer mentioned in subsection (2) shall be determined
accordingly.

(4) Subsection (3) applies whether or not any time-limit or other conditions
applicable to the choice under the terms of the offer can still be complied with, and if
the payment chosen by the holder of the shares—

(a) 1s not cash and the offeror is no longer able to make that payment; or

(b) was to have been made by a third party who is no longer bound or able
to make that payment,

the payment shall be taken to consist of an amount of cash payable by the offeror
which at the date of the notice is equivalent to the chosen payment.
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(5) At the end of six weeks from the date of the notice the offeror shall
forthwith—

(a) send a copy of the notice to the company; and

(b) make payment to the company for the shares to which the notice
relates.

(6) The copy of the notice sent to the company under paragraph (a) of
subsection (5) shall be accompanied by an instrument of transfer executed on behalf
of the shareholder by a person appointed by the offeror, and on receipt of that
instrument the company shall register the offeror as the holder of those shares.

(7) Where the payment referred to in paragraph (b) of subsection (5) is to be
made in shares or securities to be allotted by the offeror the reference in that
subsection to the making of payment shall be construed as a reference to the
allotment of the shares or securities to the company.

(8) Any sum received by a company under paragraph (b) of subsection (5) and
any other payment received under that subsection shall be held by the company on
trust for the person entitled to the shares in respect of which the sum or other
payment was received.

(9) Any sum received by a company under paragraph (b) of subsection (5) and
any dividend or other sum accruing from any other payment received by a company
under that subsection, shall be paid into a separate bank account, being an account the
balance on which bears interest at an appropriate rate and can be withdrawn by such
notice (if any) as is appropriate.

(10) Where after reasonable inquiry made at such intervals as are reasonable
the person entitled to any sum or other payment held on trust by virtue of subsection
(8) cannot be found and ten years have elapsed since the sum or other payment was
received or the company is wound-up, the sum or other payment (together with any
interest, dividend or other benefit that has accrued from it) shall be paid to the
Accountant-General.

(11) The expenses of any inquiry mentioned in subsection (10) may be
defrayed out of the money or other property held on trust for the person or persons to
whom the inquiry relates.

Right of minority shareholder to be bought out by offeror.

120. (1) If a takeover offer relates to all the shares in a company and at any time
before the end of the period within which the offer can be accepted—

(a) the offeror has by virtue of acceptance of the offer acquired or
contracted to acquire some (but not all) of the shares to which the offer
relates; and

(b) those shares, with or without any other shares in the company which
he or she has acquired or contracted to acquire, amount to not less than
nine-tenths in value of all the shares in the company,

the holder of any shares to which the offer relates who has not accepted the offer may
by a written communication addressed to the offeror require him or her to acquire
those shares.

(2) If a takeover offer relates to shares of any class or classes and at any time
before the end of the period within which the offer can be accepted—
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(a) the offeror has by virtue of acceptance of the offer acquired or
contracted to acquire some (but not all) of the shares of any class to
which the offer relates; and

(b) those shares, with or without any other shares of that class which he or
she has acquired or contracted to acquire, a