Haiti
Trade Mavks, Law of July 17, 195, Efjfective
November 16, 1954

Paur K. Macrowre, President
of the Iepublic—

-

Considering Articles 57
of the Constitution;

Considering the Inws of Decem-
ber 18, 1922, and March 1, 1937,
for the vegistration and nssign-
ments of Trade Marks (Marks of
Manufacture and Marks of Com-
merce) ;

Considering the requirements of
the Conventions and Accords for
the protection and international
registration of Trade Marks rati-
fied by the Republic of Tlaiti:

Considering that it Is necessary
to place the Tlaitian legislation
regnlating this matter in harmony
with the requirenients of the said
“Accords and Conventions” and
to  supply certain  deficiencies
which experience has vevealed;
© Considering that, in orvder to
promote Commeree and Tudustry,
it is necessary to organize inoa
rational manner the protection of
industrinl  property and control
wnfair competition

Considering that in the interests
of *Public Tealth it 15 necessary
that the Competent Authority ex-
ercise control of the Tmportation
and sale of medicinal and pliarma-
centical substances:

Ou the proposition of the See-

and 79

Council of

taries of State, of Commerce, of
Justice, of Finance and of Public
Health, and on the advice of the
the Secretaries of
State;

s Proposed ,

And the Legistative Body has
woted the Tollowing Law:

Article J—Any wanufacturer,
merchant or company has the
right to designate its merchandise
or products by means of a trade
mark. Tt is also possible to desig-
nate by speeial trade marks the
hiring or advertising of services
which are offered to the public.
These marks, called serviee marks,
are similar as hereinafter stated
to trade marks, There can be reg-
istered as service marks, especially
the titles of radio and television
programs, the names of characlers
although the programs themselves
advertise for others,

Considered as trade marks are:
names in oo distinetive form, em-
blems, 1mpressions, stamps, en-
chets, vigneties, reliefs, letters,
ciphers, monograms, labels, par-
ticular combinations of colops, sig-
natures, ornmnental designs, Tab-
ricated words or nnmes, portrails
in eeneral, all speeial signs or ap-
pellations adopted or applied by
the said  manufacturers,  indus-



trialists, merchants, or companies
to their produets with the object
of indieating  their  industrial,
commmercial, or agricultural ac-
tivity, and of distinguishing it
from others of the same kind. The
same privilege of registration shall
apply to titles or inseriptions
which, without being those of

salable articles, are ])mtl(tnl;u' -

pellations  adopted by husiness
houses, Services and  Companies.

Artiele 24"The Tollowing itews
cannot be adopted or used as trade
marks: national or municipal flaes
or esenteheons, immoral or sean-
dalous figures, distinetive signs
already registered or which would
lead to confusion with other
marks, unanthorized pietures or
names of living persons, phrases,
names or deviees which constitute
the commereinl name, or one of
its essential parts, or character-
istic of a person who trn(les in or
manufactures articles or merchan-
dise of the same nature ag those
covered by the mark.

In determining  whether two
marks are likely to canse confu-
sion, it will be especially consid-
cred whether they create a doubt
as to the identity of the mann I',w
turer and whether they present :
similarity when applied to ]nml-
nets of the same nature. The pos-
sibility of confusion will he de-
termined from the similarities
rather than from the differences
which exist between the marks; it
will not#he appropriate to place
the marks side hy side but vather
to permnit them 1o be viewed sne-
cessively and to determine whether
the impression produced by the
first recalls that produced by the
second, by reason of the general
overall appearance.

Registration will also he refused
or cancelled for marks which are
without distincetive character or
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which consist exelusively of words,
symbols or signs which serve in
commerce to desienate the kind,
nature, qu\lltv gquantity, usage,
Place of origin of the products,
time of |)|0(lu<,L1()n or which are
or have become, at the time of fil-
ing the application for registra-
fion, weneric or  usual  terms
whether in the caurrent language
or in commercial usage,

In order (o determine in this
ease the distinetive charncter of a
mark, there shall he {aken into
consideration all existing eireinn-
stances, particularly of the dura-
tion of nse ol the mark and the
question whether the generie term
his, in fael, aequired a secondary
significance and identities in the
mind of the consumer only the
products or merehandise of the

applicant,

Avtiole J——Registration of trade
marks is voluntary except for me-
dicinal and pharmaceatieal prod-

ucts, for which rvegistration 1s
obliegntory. The proprictor of o
mark  covering  medicinal  and

pharmacentical products must pre-
sent - visibly, in an appropriate
manner, a legend which indicates
that the mark is registered in
Taiti, in the absence of which the
said products will be seized by the
agenls of the Public Tlealth Serv-
ice. Products designated as “Sam-
ple” or its (-qmv'xlvnt are not, snb-
ject to the requirements of this
article.

Registralion, O ppositions, Repewnal
and Regquests for Cancellation
Article f—To obtain vegistra-

tion of a trade mark, the inter-

ested party or his representative
must apply to the Department of

Commerce. The application is to

be made_on stamped paper of G.

10.00 and is to be accompanied by

three facsimiles of the mark. Tt



should contain the mne, profes-
ston, domicile or place ol husiness
ol the petitioner, a detatled de-
seription of what constitutes the
mark as well as the designation of
the elass of produrets in conneetion
with which the mark Is usedo A
eliehé must be furnished i the
mark does not cousist. of o word,
a number or a simple combination
of the two,

An oextract of the applieation
containing the name ol (he peti-
toner, the designation  of  the
mark and the elass of products
will he published in the “Moni-
teur” upon payment of a sum of
Twenty-Iive Gourdes ((i. 25.00)
to the Official Journal.

If, within a period of two
months cotnting from the date of
publication, no 0|)|)0s|1mn to the
registration has been received, and
if no identical or similar mark has
already been registered, a proces-
verbal of filing “will be 1ssned by
the Departmont of Commerce
which will inscribe it in a special
register. Such proces-verbal will
e signed Dby the Sceretary of
State of Commerce or an ofticial
delegated by him. The docnment
will be delivered upon production
of a receipt by the B.NR.TL show-
ing pavment. to the Public Treas-
ury of a tax of One Hundred
Tifty Gourdes (G. 150.00) for
cach mark in cach class, An ex-
tract of the proces-verhal will he
published in the “Moniteur”,

IT an opposition is received, the
Deparfinent of  Commerce will
“immediately inform the applicant
or hiz representative by registered
letter. Such eommuniention ™ will
be accompanied by a certified copy
of the notice of opposition and of
all documents in support thereof,
Such documents will be furnished
by the opposer.

The applicant will present his
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defense within a period ol one
wonth i he s downeiled o Hang,
within two months of he is estab-
Lished abroad. These periods may
he exiended {or & month by the
Department of  Conunerce  upon
applicant’s reqguest

In the cease where the parties
do not. come to an agreement, the
opposition will be disposed of by
the Commereral Chamber of the
Civil Tribunal of Port-au-Prince.

H the party who lias filed oppo-
sition loses, he will not be able to
file the same opposition again and
will be Halile for (l.lln.l}_{’u.\. In
every case the party who loses
the judgment of opposttion will
be Hable for the expenses of pro-
cedure and others which have been
oceasioned by the opposition,

However, the opposition will
not be accepted if the opposer does
not at the sane time file applica-
tion to register the litigated mark
where it has not already been reg-
istered.

doticle, 5—Trade mark regis-
tration in aiti will be valid for
a period of ten years, countm«r
from 1emst1‘1t10n, at the expirs
tion of which 1t may be u‘m-\vod
for similar periods of ten years,
according to the formalities of
the |m-(edmfr article,

In the case of rencwals, no op-
position will be accepted. Conse-
quently, there will be no publica-
tion of the extract of the applica-
tion. There will only be published
an extract of the proces-verbal of
renewal,

Article G—-In order to keep o
registeation in foree, the propric-
tor of the mark must, within the
first three months of Hw sixth year
of registration or of renewal. sub-
mit to the Department of Com-
meree “all doenments establishing”
that the mark ix stil] in use, or a
declaration made hefore a Notary



establishing that the temporary
non-tse ol the mark is due to spe-
cial circuwmstances and not to the
Tact that the proprietor has aban-
doned  the same. In default of
which the mark will be constdered
ahandoned and may be registered
by any other party who desires the
same, at the expiration of the pe-
riod provided in the following
article. A notation will be made
without charge by the Depurtmient
of Commerce in the margin of the
proces-verbal of filing to indieate
that the documents provided for
in the present article have been
submitted to him. No certificate
will be issued. But an acknowl-
edgment of receipt will be sent.

There will be no necessity to
fulfill the above forniality when
the date thereol coincides with
that of the rencwal,

Artiele 71T a  vegistration
ceases to be in force by virtue of
non-rencwal or failure to present
documents provided for in the
preceding article, the mark rve-
ferred to therein cannot be regis-
tered by a third party before the
expiration of three months. This
period will be waived if the new
applicant has the authorization of
the former propriclor,

Artiele §—1T several persons
apply simultancously for the reg-
istration of identical or similar
marks, priovity will be aceorded
to the party who establishes the
first use of the mark and the cer-
tifiente of registration will be de-
Iivereds fo Tnm with the reserva-
tion of all vights te cancellation
by the losing party in neeord with
the general law,

Awrtiele 8 —~The exclusive right
of possession and use o trade
muarks helongs to the person who
registers the same in conformity
with this law.

TTowever, any interested party
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domiciled or having its place of
business in Haiti who, before the
registration of a trade mark by a
third party. has used the same in
his business and still uses 16 ae-
tively will be able to request the
cancellation ol the registration
Trom the competent tribunal,

Application for  cancellation
will he rejected immediately if it
is made more than five years after
the registration. 1t will also be re-
jected if the applicant for cancel-
fation doos not prove that the mer-
chandise covered by his own mark
is manufactured or sold hy him
on @ commercial hasis,

It will be suflicient if the appli-
cant proves that he has used the
mark before the other party has
used or registered it and that the
merechandise or products covered
by his mark have heen eireulated
in the country prier to the use or
registration of the mark under at-
tack. A notice of eancellation will
be published in “The Monitew”
at the expense of the applieant
and an explicit notation thereof
will he made in the marein of the
proces-verhal ol registration.

The same action may be exer-
cised by the nationals of States
which accord similar rights to the
nationals of Tlaiti.

Asxsiognanents, Correclions and
Nubscguent Dispatehes

Awticle 10-=The ownership of a
trade mavk ineludes benefits con-
Terred theveby and the vight to as-
signy that mark in whole or in part.
It confers especially the right {0
grant. to third parties licenses fo
exploit the said marks,

Such licenses must be registered
as herein provided for pure and
simple assignments,

Tn order to be valid, the Ticense
nmst. provide {hut the party giv-
ingr the same has the right to con-



trol the quality of the produets
sold under the mark and that he
must effectively exercise such con-
trol.

It the assignment is mnde
abroad, the document which con-
stitutes the same st be legalized
by the Consul of Haiti, '

drtiele 1{—The application for
registration of the assignment or
transfer must be made on stumped
paper of G. 10.00 and accompanied
by the document of assigmnent it-
self.

The assignment will be regis-
tered in a specinl register and
mention’ will be made in the mar-
gin of the proces-verbal of filing
as provided in article 4. The pro-
ves-verhbal of assignment will be
issued and o document will he
delivered to the applicant on the
presentation of a receipt by the
B.NLR.HL attesting to the puyment
to the Public Treasury of a tax of
G. 100.00.

Article 12—~The assignor of a
trade mark will not be able to ob-
tain “damages for infringements
which take place prior to the reg-
istration of the assignment.

Article 13.—Kvery application
for modification or rectification of
a certificate of registration for
error or omission attributable to
the applicant must be made on
stamped paper of G, 0.70 and the
applicant must pay o tax of Gdes,
30,00, Mention of this modifica-
tion or rectifiention will be made
in the margin of the proces-verbal
ageprovided in articles 4 and 11 of
the present law, '

Artiele 14—The delivery of
each further copy of the proces-
verbal of registration of a trade
mark or of an assignment will
take place upon payment of a tax
of Gdes. 80.00 payable to the Pal-
lic Treasury.

Artiele 15, — Registrations ob-
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tined in aceordance with the re-
quircments of the law of Decem-
ber 18, 1922, way be, at (he date
ol their oxpiration, renewed for
successive periods of ten years, in
accord with art. d of the present
law., T0 these registrations have
been granted Tor more than live
years, (he formality concerning
the same, provided Tor in article 6
above must be fulfilled within the
year of promulgation of the pres-
ent Inw. -

dwticlt 16~When the proprie-
tor of a registered trade mark
changes its address, it st give
notification thereof to the Depart-
ment of Commerce and the new
address will be registered upon
piyment ol a tax of Gdes. 1500,
The change of address minst be
registered helore any renewal, as-
signment, change of name or pres-
entation of the documents pro-
vided for in article G,

Article 17 ~The registers pro-
vided for in articles 4 and 12 of
the present law are public and
may he consulted at the office of
the Seeretary of State of (om-
merce any day it is open by any
interested person,

Artiele 18 ~There will be main-
tained o speeial register of trade
marks registerad at the Interna-
tional Bureau in accord with the
arrangement of Madrid.

If o mark registered at the In-

Cternational Burean of Berne is in

confliet with another mark regis-
tered in Thaiti subsequent to the
ratifieation by the Republie of
Taiti of the areangement of Mad-
rid, questions of priority will be
determined counting from the date
of deposit in the country where
the first application has been
made, :

v

Classification of Goods .
Article 19—~The registration of



trade marks will be accorded to
84 classes of products, ench class
being made the object of u regis-
teation, These classes are enumer-
ated in ‘the table annexed to the
present law.

The list and classifieation at-
tached hereto may be supple-
mented or modified by Presiden-
tinl Docree taken in council of the
Secretaries of State as experience
shall show necessary.

[nfringements and DPenallics

Article 20.—~There will be sub-
ject to a penalty of 500 Gourdes
payable to the Public Treasury
upon decision of the Correctional
Tribunal :

1) Anyone who uses without
authorization n mark of which
he is not the owner;

2) Anyone who reproduces a
registered trade mark wholly or
in part, in any manner whatso-
ever, so as to mislead the con-
sumer, the similarity of the
marks being determined by their
rescmblances rather than by
their differences;

3) Anyone who uses an imi-
tation or counterfeit trade mark.
Article 21.—There will also be

subject to a penalty of 500 Gourdes
payable to the Public Treasury:

1) Anyone who uses as a
mark or as a part of the same
the insignia or device of a pub-
lic, official character, national or
foreign ;

2) Anyone who uses trade
marks offending public morals
or decency.

Article 22.—The fabrication,
imitation or illicit use of a trade
mark will be prosceuted whether
by the Pablic Minister or upon the
complaint of the interested party.
The matter will be decided as an
urgent aflair, withont remission,

Interested party .includes all
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producers, manulacturers or mer-
ehants who are concerned with the
production, manuflacture or trad-
ing of the produet.

datiele 22—Prosccutions will
be exercised by the Public Minis-
ter before the Civil Tribunal in
the jurisdietion in which the prod-
aels are Tound, without prejudice
to the damagoes which will be due
to the interested party.

Article 24 T raud onee estal-
lished, the products bearing the
falsified or counterfeit trade marlk
will be seized and sold at public
auction, either during the exami-
nation, if they are susceptible of
damage or deterioration, or dur-
ing execution of the judgment.
They constitute the guarantee of
payment. of damages and indem-
nity due to the injured party.

rticle 25.—The seiznre will he
made on application of the inter-
ested party, and in the case of
article 20, on application of the
Government Commissioner in the
jurisdiction where the merchan-
dise or products have heen Tound.

The competent Tribunal is that
of the domicile of the gnilty party
or of the place where the merchan-
dise or products have been found.

Commercial Name

Article 26—~The conmunercial
name of persons or companies es-
tablished in a State according the
same rights {o nationals of Iaiti
will be protected in Haiti without
the necessity of registration or, de-
posit, whether or not: that commer-
cial name Torms a part of a trade
mark.

Awrticle 27 ~There will be con-
sidered as commercinl names the
nameos of individuals, families and
trade styles employed by manu-
Tacturers, merchants or growers
to designate their trade or indus-
try, as well as the names of their



firms, the names or titles adopted
and used by associntions, corpori-
tions or societies, civile industrial,
commercinl or agricaltural.

Artiele 28 —Nationals of coun-
tries other than those mentioned
in article 24 {(should be urticle 26)
will he able to protect their com-
mercial nues by incerting them
in Liaiti in a speeinl register which
will be opened by the Department
of Commmerce for that purpose,
Saeh register will be public and
may be consulted whenever open
by all interested,

Article 29.—1n order 1o obtain
registration of a commercial nane,
the applicant or his representative
must file with the Departimment of
Commeree a request on stamped
paper of Gides, 5,00 which will
mention the name of the appli-
cant, his domiecile or place of husi-
ness, the kind of commerce in
which he is engnged, the nature of
the articles which e produces or
sells, and the commereial name
which he desires to register.

To such application must be an-
nexed the titles or documents jus-
tifying the right of the applicant
to use the commereial name which
he desires to recister. Such titles
or documents must be legalized by
the Consul of TTaiti.

Article 30.—T1, after examinn-
tion, the application is accepted,
a proces-verbal of deposit will e
issued, Tt will be signed by the
Seeretary of State of Commeree
or an official delegated by him. A
docmment. will be issued to the ap-
plieant upon the production of
a receipt by the B.NRTT, show-
ing payment to the Public Treas-
my of a tax of (rdes. 150.00.

Article 31.—The registration of
n commercial name will e refused
if it has alveady been registered
by another or if, to the knowledge
of the Department of Commerce,
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it is the property of @ person ex-
ctapl Trom registeation by victoe
of article 21 {should be article 26)
of the present law,

drticle 22 -~"The protection ac-
corded to a commereinl name by
the present Taw s as follows:

1) "The prohibition to thivd
parties to cmploy or register,
for the same kind of husiness, a
commercial e dentieal or
so stmilar as to lead (o confusion
with that registered or exempt
from registration by virtue of
article 20 (<hould he artiele 20).

2) The prohibition to ihird
parties {o employ or to register
a trade mark the distinetive ele-,
ments of whieh resemble all or
an essential part of o commer-
cinl nune registered or exempt,
from registration by virtue of
article 21 (should he article 26)
when that mark is applied to
the same kind of products or
merchandise,

Article 330 —Vverv person or
company domiciled or havine its
plice of business in one of the
states which have signed the said
Convention” of Washington and
the arrangement. of April 14, 1891,
or in a unionist Country, as well
as any other person or company
whose commercial name shall be
regictered in TTaiti, will bhe able to
request: and obtain the eaneella-
tion of the registration of a trade
mark or of a commiercial name
when sueh name or mark s in-
tended {o vefer to the manufac-
ture and sale of articles or ner-
chandise of the same nature hy
proving:

1) that the name or the marlk
the earicellation of the registra-
tion of which is requested is
identical or so similar as to lead
to confusion with its commer-
cinl  name  already . Tegally
adopted and previously oem-



ployed in one of the Stales

whieh have signed the Conven-

tion of Washington, the arv-

angement of April 14, 1891,

or in a unionist Country, or

already registered in Haiti in
the manufactire or sale of arti-
cles of the same kind,

2) that previous to the use or
registration by s third party of
the commercial name or trade
mark the cancellation of the
registration  of  which s ro-
quested, he made use of the
same and continues to use it in
TTaiti.

The proprietor of the mark or
commercial name infringed will
be notified by registered Tetter ad-
dressed to liim or his representa-
tive if he is established abroad, to
furnish his defense within' a pe-
riod of one month if he is domi-
ciled in ITaiti, within two months
if he is domiciled abroad. Such
period may be extended for one
month by the Department of Com-
merce on the application of the
defendant.

After the expiration of the
above periods, the Department, of
Commerce will decide the same on
examination of the papers of the
parties, or by defanit if the de-
fendant fails to sulnuit any.

Article 34 ~—The action Tor enn-
celation provided for above ox-
pires after five years, In all cases
and before any protest the ovigi-
nal proprietor will he obliged to
prove that he is manufacturing a
similar produet or that he utilized
the commercial name the priorvity
of which is in dispute,

Artiele 36 —Registration of a

commercial name must be renewed
every ten years. This renewal will
be effected upon the simple re-
quest of the applicant or his rep-
resentative without the necessity
of presenting titles and upon sight
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of the veceipt by the DONRUTLL, at-
testing to the payvment to the 'ub-
lie Treasury of the tax provided
for in article 28 of the present
law.

Article 360 —The Departnient of
Commerce will maintain an index
or alphabetical file of registered
trade marks, one of registered
commercial names and a third of
decisions rendered in eases of op-
position or requests for cancella-
tion,

(T'he official classification, con-
sixting of f elasses, is identical
aeith the interualional elassifico-
ton and as now used in Frawee,)

Unfair Compet ition
Article 57 -——The Tollowing shall
be considered as acts of unfar
competition:

n) Acts which tend direetly
or indirectly to present the mer-
chandise or business o one
manufacturer, merchant or
grower as the merchandise or

business of another manufac-
turer, merchant or grower, *°

whether by appropriation  or
counterfeiting a trade mark,
svinbol of distinetive appelia-
tion, or by imitation of labels,
packages;, commereial appella-
tion .or other means of identifi-
cation; _

by The use of false indiea-
tions of origin or of geographic
sonree of merchandise with the
help of words or other symbols
or means which tend to deceive
the consumer;

¢} The use of false deserip-
tions of wmerchandise, of words,
symbols or other means which
tend to deceive the pablic with
regard to the nature, quality, or
utility of the products;

) The sale or putting on
publie sale of an article, product,
or merchandise in a form which
wives the appearance or leaves



the i impression, notwithstanding

the mark of orvigin or source lp_y

engraving, mn.unuuluhun, or
the language emploved in the
text, of being w product, article,

or merchandise Tabricated in a

place other than in the place in

which it was actually manufac-
tured.

¢) The use of containers
which bear imprinted in the
material of which they are made
the names of their manufac-
turer or the person who cansed
them to be manufactured for
the requirements of his trade,
his trade mark, or his commer-
cial name.

t) All acts or actions con-
trary to the good commercial
Tuith or to the normal and hon-
orable development of indus-
trial, commercial, or agrical-
tural activities.
wrticle 58.—All interested par-

tics may prosecute the repression
of ucts of unfair competition. The
competent ‘Tribunal will be the
Civil Tribunal exercising its com-
mercial 1m'1sdlotmn Damatres will
be charged against the per])oh -
tor of the act who will be obliged
. to publish in' a daily journal at. This
“own expense the condemmatory
judgment, under penalty of ar rost.

In the case of a repetition of the
offense, the dealer’s license will be
revoked.

Article 39.—The present  law
will enter into foree three months
after promulgation, on which date
the laws of December 18, 1992,
and DMareh 1, 1937, will cease to
be in foree.

Article J0~~The present law
abrogates nll Iaws or dispositions
of laws which are contrary and
will be exeented with dispateh by
the Secretaries of State for Com-
meree, Finanee, Pablic Health and
Justice, each as it may concern.
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Done at the Chamber of Depu-
ties, at Port-uu-Prince, the 16th
ol July, 1954, 151st Year of Inde-
pendence,

Dresident :

ApvrrnN Teuson
Seerctarics:

T.. Juan,

D. I3, Lamorog ,

Done at the Senate of the Re-
public, at. Port-an-Prince, the 17th
of July, 1954, 151st Year of Inde-
pendence.

Dresident !

Cuanrtrs Fomnrun
Secretaries !

W. Sansanicq,

E. JoNassAaiNT
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