|Chapter:  [455 |ORGANIZED AND SERIOUS CRIMES ORDINANCE |Gazette Number |Version Date]

| | [Long title [L.N. 145 of 2002 [01/01/2003 |

An Ordinance to create new powers of investigation into organized crimes and certain other offences and into the
proceeds of crime of certain offenders; provide for the confiscation of proceeds of crime; make provision in
respect of the sentencing of certain offenders; create offences relating to the proceeds of crime or property
representing the proceeds of crime; and for ancillary and connected matters.

(Enacted 1994. Amended 26 of 2002 s. 3)

[Sections 2, 25 to 27, 30, 32 to 35 and
Schedules 1 and 2 } 2 December 1994 L.N. 651 of 1994
The Ordinance, other than sections 2, 25 i
to 27, 30, 32 to 35 and Schedules 1 } 28 April 1995 L.N. 157 of 1995]
and 2

(Originaly 82 of 1994)

[Section: |1 |Short title 30/06/1997 |

PART I
PRELIMINARY
(1) ThisOrdinance may be cited as the Organized and Serious Crimes Ordinance.

(2) (Omitted as spent)
(Enacted 1994)

[Section:  [2 |Interpretation IL.N. 185 of 2007 [10/12/2007 |

(1) InthisOrdinance, unless the context otherwise requires-
"absconded" (7%3Jk), in relation to a person, includes absconded for any reason whatsoever, and whether or not, before
absconding, the person had been-
(@) taken into custody; or
(b) released on bail; (Added 90 of 1995 s. 2)
"authorized officer" (JEZHE A\) means-
(@ any police officer;
(b) any member of the Customs and Excise Service established by section 3 of the Customs and Excise
Service Ordinance (Cap 342); and

(c) any other person authorized in writing by the Secretary for Justice for the purposes of this Ordinance;
(Amended L.N. 362 of 1997)

"confiscation order" (% 1{<*) means an order made under section 8(7);

"dealing" (FZ¥H), in relation to property referred to in section 15(1) or 25, includes-
() receiving or acquiring the property;
(b) concealing or disguising the property (whether by concealing or disguising its nature, source, location,
disposition, movement or ownership or any rights with respect to it or otherwise);
(c) disposing of or converting the property;
(d) bringing into or removing from Hong Kong the property;
(e) using the property to borrow money, or as security (whether by way of charge, mortgage or pledge or
otherwise); (Added 90 of 1995 s. 2)
"defendant” (#% 5 A) means a person against whom proceedings have been instituted for a specified offence (whether
or not he has been convicted of that offence);

"insolvency officer" (B A\) means-
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(@) theOfficial Receiver; or
(b) any person acting as-
(i) atrustee (including provisional trustee), interim trustee or special manager appointed under the
Bankruptcy Ordinance (Cap 6); or (Amended 18 of 2005 s. 48)
(i) aligquidator, provisional liquidator or special manager appointed under the Companies Ordinance
(Cap 32);
"interest” (##£15%), in relation to property, includes right;
"items subject to legal privilege" (2B {EERFHERY L H) means-

(8 communications between a professional legal adviser and his client or any person representing his
client made in connection with the giving of legal advice to the client;

(b) communications between a professional legal adviser and his client or any person representing his
client or between such an adviser or his client or any such representative and any other person made in
connection with or in contemplation of legal proceedings and for the purposes of such proceedings;
and

(c) itemsenclosed with or referred to in such communications and made-

(i) inconnection with the giving of legal advice; or
(i) in connection with or in contemplation of legal proceedings and for the purposes of such
proceedings,
when they are in the possession of a person who is entitled to possession of them,
but excludes any such communications or items held with the intention of furthering a criminal purpose;
"material” (#7#}) includes any book, document or other record in any form whatsoever, and any article or substance;
"organized crime" (5 #H#%3E{T) means a Schedule 1 offence that-

(&) isconnected with the activities of aparticular triad society;

(b) isrelated to the activities of 2 or more persons associated together solely or partly for the purpose of
committing 2 or more acts, each of which is a Schedule 1 offence and involves substantial planning
and organization; or

(c) iscommitted by 2 or more persons, involves substantial planning and organization and involves-

(i) lossof thelife of any person, or a substantial risk of such aloss;
(it) serious bodily or psychological harm to any person, or a substantial risk of such harm; or
(iii) seriousloss of liberty of any person;

"premises’ (% F7) includes any place and, in particular, includes-

(@ any vehicle, vessel, aircraft, hovercraft or offshore structure; and

(b) any tent or movable structure;

"property” (Hf &) includes both movable and immovable property within the meaning of section 3 of the
Interpretation and General Clauses Ordinance (Cap 1);

"Registrar" (5755 %5 H ) means the Registrar of the High Court; (Amended 25 of 1998 s. 2)

"reward" (&) includes a pecuniary advantage;

"Schedule 1 offence” ([ #=21FF%1SE{T) means-

(@ any of the offences specified in Schedule 1;

(b) conspiracy to commit any of those offences;

(c) inciting another to commit any of those offences,

(d) attempting to commit any of those offences;

(e) aiding, abetting, counselling or procuring the commission of any of those offences;

"society" (jif:[E]) has the same meaning asin section 2(1) of the Societies Ordinance (Cap 151);
"specified offence”" (F5HHRYIE(T) means-

(&) any of the offences specified in Schedule 1 or Schedule 2;

(b) conspiracy to commit any of those offences;

(c) inciting ancther to commit any of those offences;

(d) attempting to commit any of those offences;

(e) aiding, abetting, counselling or procuring the commission of any of those offences.

"triad society" (=% &) includes any society which-
(@ usesany ritual commonly used by triad societies, any ritual closely resembling any such ritual or any
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part of any such ritua; or
(b) adopts or makes use of any triad title or nomenclature;
(2) For the purpose of the definition of "organized crime" (5 #H#%JE{T) in subsection (1)-
(8 aconspiracy to commit a Schedule 1 offence involves a matter referred to in paragraph (c)(i) to (iii) of
that definition if the pursuit of the agreed course of conduct would at some stage involve that matter;
(b) an attempt or incitement to commit a Schedule 1 offence involves a matter referred to in paragraph
(c)(i) to (iii) of that definition if what the person attempting or inciting the commission had in view
would involve that matter.
(3) The expressions listed in the left-hand column below are respectively defined or (as the case may be) fal to
be construed in accordance with the provisions of this Ordinance listed in the right-hand column in relation to those
expressions.

Expression Relevant provision

Charging order (FHEE ) o Section 16(2)

Gift caught by this Ordinance (52 A~ {6 (31| /] | I AE HE) ... Section 12(9)
Making a gift ({FHIAEIE) oo Section 12(10)
Realisable property (FJAEETHAZE) vovvvvervcreeeereeee e Section 12(1)
Restraint order (JEH1<) v Section 15(1)
Value of gift, payment or reward (B&HY - ~fZX Il E RIE(H) Section 12

Value of property (BAZERIEIE) ovvveververeeeeeeeeceeeeve e Section 12(4)

(Amended 90 of 1995 s. 2)

(4) This Ordinance applies to property whether it is situated in Hong Kong or elsewhere.

(5) References in this Ordinance (except in sections 25 and 25A) to offences or organized crimes include a
reference to offences or organized crimes committed before the commencement of this Ordinance; but nothing in this
Ordinance imposes any duty or confers any power on any court in or in connection with proceedings against a person
for an offence instituted before the commencement of this Ordinance. (Amended 90 of 1995 s. 2)

(6) For the purposes of this Ordinance-

(8) aperson's proceeds of an offence are-
(i) any payments or other rewards received by him at any time (whether before or after 2 December
1994) in connection with the commission of that offence;
(if) any property derived or realised, directly or indirectly, by him from any of the payments or other
rewards; and
(iii) any pecuniary advantage obtained in connection with the commission of that offence;
(b) thevalue of the person's proceeds of that offence is the aggregate of the values of-
(i) thepayments or other rewards,
(ii) that property; and
(iii) that pecuniary advantage. (Replaced 87 of 1997 s. 36)
(7) For the purposes of this Ordinance-
(@) aperson's proceeds of organized crime are-
(i) any payments or other rewards received by him at any time (whether before or after 2 December
1994) in connection with the commission of one or more organized crimes,
(ii) any property derived or realised, directly or indirectly, by him from any of the payments or other
rewards; and
(iii) any pecuniary advantage obtained in connection with the commission of one or more organized
crimes;
(b) thevalue of the person's proceeds of organized crime is the aggregate of the values of -
(i) the payments or other rewards;
(ii) that property; and
(iii) that pecuniary advantage. (Replaced 87 of 1997 s. 36)

(8) For the purposes of this Ordinance, a person who has at any time (whether before or after the
commencement of this Ordinance) received any payment or other reward in connection with the commission of an
offence or an organized crime has benefited from that offence or organized crime, as the case may be.
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(9) References in this Ordinance to property received in connection with the commission of an offence or
organized crime include a reference to property received both in that connection and in some other connection.

(10) Subsections (11) to (17) shall have effect for the interpretation of this Ordinance.

(11) Property is held by any person if he holds any interest init.

(12) References to property held by a person include a reference to property vested in his trustee in bankruptcy
or in aliquidator.

(13) References to an interest held by a person beneficially in property include, where the property is vested in
his trustee in bankruptcy or in a liquidator, a reference to an interest which would be held by him beneficially if the
property were not so vested.

(14) Property is transferred by one person to another if the first person transfers or grants to the other any
interest in the property.

(15) Proceedings for an offence are instituted-

(8 when a magistrate issues a warrant or summons under section 72 of the Magistrates Ordinance (Cap
227) in respect of the offence;
(aa) when a person has been arrested for the offence and released on bail or has refused bail; (Added 26 of
2002 s. 3)
(b) when aperson is charged with the offence after being taken into custody without a warrant; or
(¢) when anindictment is preferred by the direction or with the consent of ajudge under section 24A(1)(b)
of the Criminal Procedure Ordinance (Cap 221),
and where the application of this subsection would result in there being more than one time for the institution of
proceedings, they shall be taken to have been ingtituted at the earliest of those times.

(16) Proceedings for an offence are concluded on the occurrence of one of the following events-

(&) the discontinuance of the proceedings whether by entry of anolle prosequi or otherwise;

(b) an order or verdict acquitting the defendant, not being an order or verdict which is subject to appeal or
review within the meaning of subsection (17);

(c) the quashing of his conviction for the offence except where, under section 83E of the Criminal
Procedure Ordinance (Cap 221), an order is made that he be retried;

(d) the grant of the Chief Executive's pardon in respect of the conviction for the offence; (Amended 13 of
1999s. 3)

(e) the court or magistrate sentencing or otherwise dealing with him in respect of his conviction for the
offence where the Secretary for Justice either does not apply for a confiscation order, or applies for a
confiscation order and the order is not made; or (Amended L.N. 362 of 1997)

(f) the satisfaction of a confiscation order made in the proceedings (whether by payment of the amount
due under the order or by the defendant serving imprisonment in default).

(16A) An application for a confiscation order made in respect of a defendant where section 8(1)(a)(ii) or (7A) is
applicable is concluded-

(@) if the Court of First Instance or the District Court decides not to make such an order, when it makes
that decision; or (Amended 25 of 1998 s. 2)

(b) if such an order is made as a result of that application, when the order is satisfied. (Added 90 of 1995
S 2)

(16B) An application under section 20(1A) in respect of a confiscation order made against a defendant is
concluded-

(@) if the Court of First Instance decides not to vary that order, when it makes that decision; or

(b) if the Court of First Instance varies that order as a result of that application, when the order is satisfied.
(Added 90 of 1995 s. 2. Amended 25 of 1998 s. 2)

(17) An order or verdict (including an order or verdict of acquittal) is subject to appeal or review so long as an
appeal, further appeal or review is pending against the order or verdict; and for this purpose an appeal, further appeal
or review shall be treated as pending (where one is competent but has not been instituted) until-

(@ (Repeaed 79 of 1995 s. 50)

(b) the expiration of the time prescribed for instituting the appeal, further appeal or review. (Amended 79
of 1995 s. 50)

(18) Subject to subsection (19), nothing in this Ordinance shall require the disclosure of any items subject to
legal privilege. (Added 26 of 2002 s. 3)

(19) Subsection (18) shall not prejudice the operation of sections 3, 4 and 5. (Added 26 of 2002 s. 3)

(Enacted 1994)
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[cf. 1986 c. 32s. 38 UK ]

Section: 3 Requirement to furnish information or produce material L.N. 362 of 01/07/1997
1997, 25 of 1998

Remarks:
Amendments retroactively made - see 25 of 1998 s. 2

PART 11
POWERS OF INVESTIGATION

(1) The Secretary for Justice may, for the purpose of an investigation into an organized crime, make an ex parte
application to the Court of First Instance for an order under subsection (2) in relation to a particular person or to
persons of a particular description. (Amended L.N. 362 of 1997; 25 of 1998 s. 2)

(2) The Court of First Instance may, if on such an application it is satisfied that the conditions in subsection
(4)(a), (b) and (d) or subsection (4)(a), (c) and (d) are fulfilled, make an order complying with subsection (3) in respect
of the particular person, or persons of the particular description, to whom the application relates. (Amended 25 of
1998s. 2)

(3) An order under subsection (2) shall-

(@) give particulars of the organized crime under investigation;

(b) identify the particular person, or state the particular description of persons, in respect of whom the
order is made;

(c) authorize the Secretary for Justice to require the person or persons in respect of whom the order is
made-

(i) to answer questions or otherwise furnish information with respect to any matter that reasonably
appears to an authorized officer to be relevant to the investigation; or

(ii) to produce any material that reasonably appears to the Secretary for Justice to relate to any matter
relevant to the investigation, or any material of a class that reasonably appears to him so to relate,

or both; and (Amended L.N. 362 of 1997)

(d) contain such other terms (if any) as the Court of First Instance considers appropriate in the public
interest, but nothing in this paragraph shall be construed as authorizing the court to order the detention
of any person in custody without that person's consent. (Amended 25 of 1998 s. 2)

(4) The conditions referred to in subsection (2) are-

(a) that there are reasonable grounds for suspecting that the organized crime under investigation has been
committed;

(b) where the application relates to a particular person, that there are reasonable grounds for suspecting
that the person has information, or is in possession of material, likely to be relevant to the
investigation;

(c) where the application relates to persons of a particular description, that-

(i) there are reasonable grounds for suspecting that some or all persons of that description have such
information or are in possession of such material; and

(if) the organized crime could not effectively be investigated if the application was required to relate
to a particular person, whether because of the urgency of the investigation, the need to keep the
investigation confidential or the difficulty in identifying a particular person who has relevant
information or material; (Amended 90 of 1995 s. 3)

(d) that there are reasonable grounds for believing that it isin the public interest, having regard-

(i) tothe seriousness of the organized crime under investigation;

(i) to whether or not the organized crime could be effectively investigated if an order under
subsection (2) is not made;

(iii) to the benefit likely to accrue to the investigation if the information is disclosed or the material
obtained; and

(iv) to the circumstances under which the person or persons may have acquired, or may hold, the
information or material (including any obligation of confidentiality in respect of the information
or materia and any family relationship with a person to whom the information or material
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relates),
that an order under subsection (2) should be made in respect of that person or those persons.

(5) Where an order under subsection (2) authorizes the Secretary for Justice to require a person to answer
guestions or otherwise furnish information with respect to any matter that reasonably appears to an authorized officer
to be relevant to an investigation, the Secretary for Justice may by one, or more than one, notice in writing served on
that person require him to attend before an authorized officer at a specified time and place, or at specified times and
places, and answer questions or otherwise furnish information with respect to any matter that reasonably appears to
the authorized officer to be relevant to the investigation. (Amended L.N. 362 of 1997)

(6) Where an order under subsection (2) authorizes the Secretary for Justice to require a person to produce any
material that reasonably appears to the Secretary for Justice to relate to any matter relevant to an investigation, or any
material of a class that reasonably appears to him so to relate, the Secretary for Justice may by one, or more than one,
notice in writing served on that person require him to produce at a specified time and place, or at specified times and
places, any specified material that reasonably appears to him so to relate or any material of a specified class that
reasonably appearsto him so to relate. (Amended L.N. 362 of 1997)

(7) A noticeinwriting imposing a requirement on a person under subsection (5) or (6) shall-

(a) statethat acourt order has been made under this section and include-
(i) thedate of the order;
(ii) the particulars of the organized crime under investigation;
(iii) wherethe order is made in respect of that particular person, a statement to that effect;
(iv) wherethe order is made in respect of persons of a particular description and that person is of that
particular description, a statement to that effect;
(v) astatement of the authorization given to the Secretary for Justice by the order; and (Amended
L.N. 362 of 1997)
(vi) astatement of any other terms of the order relevant to that person;
(b) have annexed to it a copy of the order made under this section, but there may be excluded from such
copy-
(i) any reference in the order to a particular person other than that person, or to persons of a
particular description not including that person; and
(ii) any details in the order that relate only to such particular person or persons of a particular
description; and
(c) be substantially in the form specified in Schedule 4 in relation to such notice and in addition shall set
out or have annexed to it subsections (8) to (10) and section 7.

(8) An authorized officer may photograph or make copies of any material produced in compliance with a
requirement under this section.

(9) A person shall not under this section be required to furnish any information or produce any materia relating
to items subject to legal privilege, except that alawyer may be required to furnish the name and address of his client.

(10) An order under subsection (2), and a notice in writing imposing a requirement under subsection (5) or (6),
may be made in relation to information held by, and material in the possession of, a public body as defined in section
28.

(11) A person is not excused from furnishing information or producing any material required under this section
on the ground that to do so-

(& might tend to incriminate him; or
(b) would breach an obligation as to secrecy or another restriction upon the disclosure of information or
material imposed by statute or otherwise.

(12) A statement by a person in response to a requirement imposed by virtue of this section may not be used
against himin criminal proceedings against him except as follows-

(@) inevidencein proceedings under subsection (14) or section 36 of the Crimes Ordinance (Cap 200); or
(b) for the purpose of impeaching his credibility in proceedings in respect of any offence where in giving
evidence he makes a statement inconsistent with it.

(13) Any person who without reasonable excuse fails to comply with a requirement imposed on him under this
section commits an offence and isliable to afine at level 6 and to imprisonment for 1 year.

(14) Any person who, in purported compliance with a requirement under this section-

(8 makes astatement that he knows to be false or misleading in amaterial particular; or
(b) recklessly makes a statement that is false or misleading in amaterial particular,
commits an offence and is liable-
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(i) on conviction upon indictment to a fine of $500000 and to imprisonment for 3 years; or

(if) onsummary conviction to afine at level 6 and to imprisonment for 1 year.

(15) Where an order under subsection (2) has been made the Secretary for Justice, or a person authorized in
writing by the Secretary for Justice for the purpose of this subsection, may, after satisfying any conditions that may be
prescribed by rules of court in this respect, obtain a copy of the order; but subject to the foregoing part of this
subsection and to subsection (7)(b), no person is entitled to obtain a copy of the order or any part of the order.
(Amended L.N. 362 of 1997)

(16) Where a requirement imposed on a person under this section relates to material which consists of
information recorded otherwise than in legible form-

(a) the requirement shall have effect as a requirement to produce the material in aform in which it can be
taken away;

(b) an authorized officer may by notice in writing served on the person reguire the person to produce at a
specified time and place, or at specified times and places, the material in aform in which it isvisible
and legible and can be taken away, and may by like notice release the person from any obligation
under the requirement to produce the material in the form in which it is recorded.

(17) An application for the discharge or variation of an order made under this section may be made by any
person on whom a requirement isimposed under the order.

(18) Rules of court-

(a) shal provide for applications by any person on whom a requirement is imposed under an order made
under this section for the discharge or variation of such order;

(b) may providefor-

(i) proceedings relating to orders under this section;

(ii) conditions that must be satisfied before a person (including the Secretary for Justice) referred to
in subsection (15) may obtain a copy of such order. (Amended 90 of 1995 s. 3; L.N. 362 of
1997)

(19) The Secretary for Security shall prepare a code of practice in connection with-

(@) theexercise of any of the powers conferred; and

(b) thedischarge of any of the duties imposed,

by this section, and any such code shall be laid before the Legidlative Council and shall not be promulgated until the
code has been approved by the Legidative Council.
(Enacted 1994)

Section: 4 Order to make material available L.N. 362 of 1997;|01/07/1997
25 0of 1998 s. 2

Remarks:
Amendments retroactively made - see 25 of 1998 s. 2

(1) The Secretary for Justice or an authorized officer may, for the purpose of an investigation into-
(8 an organized crime; or
(b) the proceeds of organized crime of any person who has committed or is suspected of having committed
an organized crime; or
(c) the proceeds of a specified offence of any person who has committed, or is suspected of having
committed, that specified offence,
make an ex parte application to the Court of First Instance for an order under subsection (2) in relation to particular
material or material of a particular description, whether in Hong Kong or, in the case of an application by the
Secretary for Justice, elsewhere. (Amended L.N. 362 of 1997; 25 of 1998 s. 2)

(2) Subject to subsection (5) and section 28(10), the court may, if on such an application it is satisfied that the
conditions in subsection (4)(a), (c) and (d) or subsection (4)(b), (c) and (d) are fulfilled, make an order that the person
who appears to the court to be in possession or control of the material to which the application relates shall-

(a) produce the material to an authorized officer for him to take away; or
(b) give an authorized officer accessto it,
within such period as the order may specify.

(3) The period to be specified in an order under subsection (2) shall be 7 days unless it appears to the court that

alonger or shorter period would be appropriate in the particular circumstances of the application.
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(4) The conditions referred to in subsection (2) are-

(@ wheretheinvestigation isinto an organized crime, that there are reasonable grounds for suspecting that
the organized crime has been committed;
(b) wherethe investigation is into the proceeds of organized crime or a specified offence of a person-

(i) that the person has committed an organized crime or that specified offence, or that there are
reasonable grounds for suspecting that he has committed an organized crime or that specified
offence; and

(ii) that there are reasonable grounds for suspecting that the person has benefited from organized
crime or that specified offence;

(c) that there are reasonable grounds for believing that the material to which the application relates-
(i) islikely to berelevant to the investigation for the purpose of which the application is made; and
(ii) does not consist of or include items subject to legal privilege;

(d) that there are reasonable grounds for believing that it isin the public interest, having regard-

(i) tothebenefit likely to accrue to the investigation if the material is obtained; and

(ii) to the circumstances under which the person in possession or control of the material holds or
controlsit, as the case may be, (Amended 90 of 1995 s. 4)

that the material should be produced or that access to it should be given.

(5) Where an application under subsection (1) relates to material of a particular description, an order under
subsection (2) shall only be made where an application in relation to particular material is not reasonably practicable.

(6) Where a court makes an order under subsection (2)(b) in relation to material on any premises it may, on the
same or a subseguent application of an authorized officer, order any person who appears to it to be entitled to grant
entry to the premisesto allow an authorized officer to enter the premises to obtain access to the material.

(7) An application for the discharge or variation of an order made under subsection (2) or (6) may be made by
any person who is subject to the order.

(8) Rulesof court-

(@ shal provide for applications by any person who is subject to an order made under this section for the
discharge or variation of such order;
(b) may provide for proceedings relating to orders under this section.

(99 Where material to which an application under this section relates consists of information recorded otherwise
thanin legible form-

(@) an order under subsection (2)(a) shall have effect as an order to produce the materia in a form in
which it can be taken away; and

(b) an order under subsection (2)(b) shall have effect as an order to give access to the material in aformin
which it isvisible and legible.

(10) Where an order made under subsection (2)(a) relates to information recorded otherwise than in legible form,
an authorized officer may by notice in writing require the person to produce the material in a form in which it is
visible and legible and can be taken away, and may by like notice release the person from any obligation under the
order to produce the material in the form in which it was recorded.

(11) An order under subsection (2)-

(@ shall not confer any right to production of, or accessto, items subject to legal privilege; and
(b) may be made in relation to material in the possession or control of a public body as defined in section

28. (Amended 90 of 1995 s. 4)

(12) A person is not excused from producing any material in relation to which an order under subsection (2) is
made on the ground that to do so-

(@ might tend to incriminate him; or
(b) would breach an obligation as to secrecy or another restriction upon the disclosure of information
imposed by statute or otherwise.

(13) Any person who without reasonable excuse fails to comply with an order made under subsection (2)
commits an offence and isliable to afine at level 6 and to imprisonment for 1 year.

(14) An authorized officer may photograph or make copies of any material produced under this section.

(Enacted 1994)
[cf. 1986 c. 32s. 27 UK ]
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|Section: |5 |Authority for search |25 0f 1998s.2  [01/07/1997 |

Remarks:
Amendments retroactively made - see 25 of 1998 s. 2

(1) An authorized officer may, for the purpose of an investigation into-

(8 anorganized crime;

(b) the proceeds of organized crime of any person who has committed or is suspected of having committed
an organized crime;

(c) the proceeds of a specified offence of any person who has committed, or is suspected of having
committed, that specified offence,

apply to the Court of First Instance or the District Court for a warrant under this section in relation to specified
premises. (Amended 25 of 1998 s. 2)

(2) On such application the court may issue a warrant authorizing an authorized officer to enter and search the
premisesif it is satisfied-

(a) that a requirement imposed under section 3(6) in relation to material on the premises has not been
complied with; or

(b) that an order made under section 4 in relation to material on the premises has not been complied with;
or

(c) that the conditionsin subsection (3)(@), (¢) and (d) or subsection (3)(b), (c) and (d) are fulfilled; or

(d) that the conditionsin subsection (4)(a), (¢) and (d) or subsection (4)(b), (c) and (d) are fulfilled.

(3) The conditions referred to in subsection (2)(c) are-

(@ wheretheinvestigation isinto an organized crime, that there are reasonabl e grounds for suspecting that
the organized crime has been committed;

(b) wheretheinvestigation is into the proceeds of organized crime or a specified offence of a person-

(i) that the person has committed an organized crime or that specified offence, or that there are
reasonable grounds for suspecting that he has committed an organized crime or that specified
offence; and

(ii) that there are reasonable grounds for suspecting that the person has benefited from organized
crime or that specified offence;

(c) that the conditionsin section 4(4)(c) and (d) are fulfilled in relation to any material on the premises,

(d) that it would not be appropriate to make an order under that section in relation to the material because-
(i) itisnot practicable to communicate with any person entitled to produce the material; or
(ii) it is not practicable to communicate with any person entitled to grant access to the material or

entitled to grant entry to the premises on which the material is situated; or

(iii) the investigation for the purposes of which the application is made might be serioudly prejudiced
unless an authorized officer could secure immediate access to the material.

(4) The conditions referred to in subsection (2)(d) are-

(@ wheretheinvestigation isinto an organized crime, that there are reasonabl e grounds for suspecting that
the organized crime has been committed;

(b) wherethe investigation is into the proceeds of organized crime or a specified offence of a person-

(i) that the person has committed an organized crime or that specified offence, or that there are
reasonable grounds for suspecting that he has committed an organized crime or that specified
offence; and

(ii) that there are reasonable grounds for suspecting that the person has benefited from organized
crime or that specified offence;

(c) that there are reasonable grounds for suspecting that there is on the premises material which islikely to
be relevant to the investigation for the purpose of which the application is made, but that the material
cannot at the time of the application be particularized;

(d) that-

(i) itisnot practicable to communicate with any person entitled to grant entry to the premises; or

(ii) entry to the premises will not be granted unless awarrant is produced; or

(iii) the investigation for the purposes of which the application is made might be seriously prejudiced
unless an authorized officer arriving at the premises could secure immediate entry to them.

(5) Where an authorized officer has entered premises in the execution of awarrant issued under this section, he
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may seize and retain any material, other than items subject to legal privilege, which is likely to be relevant to the
investigation for the purpose of which the warrant was issued.

(6) Any person who hinders or obstructs an authorized officer in the execution of a warrant issued under this
section commits an offence and isliable-

(& on conviction upon indictment to afine of $250000 and to imprisonment for 2 years; or
(b) onsummary conviction to afine at level 5 and to imprisonment for 6 months.

(7) An authorized officer may photograph or make copies of any material seized under this section.

(8) Notwithstanding section 83 of the Interpretation and General Clauses Ordinance (Cap 1), but subject to this
section, a warrant may be issued under this section authorizing entry to premises for the purpose of searching for or
seizing material which is known or suspected to be journalistic material. (Added 88 of 1995 s. 6)

(Enacted 1994)
[cf. 1986 c. 32s.28U.K ]

|Section: |6 |Disclosure of information obtained under section 3, 4 or 5 IL.N. 362 of 1997 |01/07/1997 |

(1) Where any information subject to an obligation of secrecy under the Inland Revenue Ordinance (Cap 112)
has been obtained from the Commissioner of Inland Revenue or any officer of the Inland Revenue Department under
or by virtue of section 3, 4 or 5, that information may be disclosed by any authorized officer to the Secretary for
Justice for the purposes of-

(@) any prosecution of a specified offence;

(b) any application for a confiscation order; or

(c) any application for an order under section 15(1) or 16(1),
but may not otherwise be disclosed.

(2) Subject to subsection (1), information obtained by any person under or by virtue of section 3, 4 or 5 may be
disclosed by any authorized officer-

(a) to the Department of Justice, the Hong Kong Police Force, the Customs and Excise Department, the
Immigration Department, and the Independent Commission Against Corruption; and

(b) where the information appears to the Secretary for Justice to be likely to assist any corresponding
person or body to discharge its functions, to that person or body.

(3) Subsection (2) iswithout prejudice to any other right to disclose information obtained under or by virtue of
section 3, 4 or 5 that may exist apart from subsection (2).

(4) In this section, "corresponding person or body" (fHFERT A & 5if4f#) means any person who or body
which, in the opinion of the Secretary for Justice, has under the law of a place outside Hong Kong, functions
corresponding to any of the functions of any body mentioned in subsection (2)(a).

(Enacted 1994. Amended L.N. 362 of 1997)

[Section: |7 |Offence of prejudicing investigation | 130/06/1997 |

(1) Where an order under section 3 or 4 has been made or has been applied for and has not been refused or a
warrant under section 5 has been issued, a person who, knowing or suspecting that the investigation in relation to
which the order has been made or applied for or the warrant has been issued is taking place-

(@ without lawful authority or reasonable excuse makes any disclosure intending to prejudice the
investigation; or

(b) fasifies, conceals, destroys or otherwise disposes of, or causes or permits the falsification,
concealment, destruction or disposal of any material-
(i)  knowing or suspecting that the material islikely to be relevant to the investigation; and
(i) intending to conceal the facts disclosed by the material from persons carrying out the

investigation,
commits an offence.

(2) Where a person has been arrested in connection with an investigation specified in subsection (1), that
subsection shall not apply as regards any disclosure in respect of the investigation made after such arrest.

(3) A person who commits an offence under this section isliable-

(a8 on conviction upon indictment to afine and to imprisonment for 7 years; or
(b) on summary conviction to afine of $500000 and to imprisonment for 3 years.
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(Enacted 1994)
[cf. 1986 c. 32s. 31 UK ]

[Section: |8 |Confiscation orders IL.N. 145 of 2002 [01/01/2003 |

PART Il1
CONFISCATION OF PROCEEDS OF CRIME

(1) Where-
(@ either-

(i) inproceedings before the Court of First Instance or the District Court a person isto be sentenced
in respect of one or more specified offences and has not previously been sentenced in respect of
his conviction for the offence or, as the case may be, any of the offences concerned; or

(if) proceedings for one or more specified offences have been instituted against a person but have not
been concluded because the person-

(A) hasdied; or

(B) has absconded; and

(b) an application is made by or on behalf of the Secretary for Justice for a confiscation order, (Amended

L.N. 362 of 1997)

the Court of First Instance or the District Court, as the case may be, shall act as follows. (Replaced 90 of 1995 s. 6.
Amended 25 of 1998 s. 2)
(2) (Repeaed 90 of 1995 s. 6)
(3) Thecourt shall-
(@ where subsection (1)(a)(i) is applicable-

(i) first determine, if the prosecution so requests, whether the specified offence or any of the
specified offences of which the person stands convicted is an organized crime;

(i) then, or where no request has been made under subparagraph (i), first-

(A) impose on the person such period of imprisonment or detention (if any) asis appropriate in
respect of the offence or, as the case may be, the offences concerned,

(B) make such order or orders (other than a confiscation order) in relation to sentence as is
appropriate in respect of the offence or, as the case may be, the offences concerned, and
such order or orders may be or include any order-

(1)  imposing any fine on the person;
(1) involving any payment by the person; or
(1) under section 38F or 56 of the Dangerous Drugs Ordinance (Cap 134), or under
section 72, 84A, 102 or 103 of the Criminal Procedure Ordinance (Cap 221);
(b) where subsection (1)(a)(ii)(A) is applicable-

(i) first be satisfied that-

(A) the person has died; and

(B) having regard to al relevant matters before it, the person could have been convicted in
respect of the offence or, as the case may be, the offences concerned;

(i) then, where the court is satisfied under subparagraph (i), determine, if the prosecution so
requests, whether the offence or any of the offences concerned could have been an organized
crime;

(c) where subsection (1)(a)(ii)(B) is applicable-

(i) first be satisfied that-

(A) the person has absconded and that not less than 6 months have elapsed beginning with the
date which is, in the opinion of the court, the date on which the person absconded;

(B) inthe case of-

(1) aperson who is known to be outside Hong Kong and whose exact whereabouts are
known-
(aa) reasonable steps have been taken, but have been unsuccessful, to obtain the
return of that person to Hong Kong for the purposes of the proceedings
concerned;
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(bb) if that person is in custody outside Hong Kong for purposes other than the
purposes referred to in sub-sub-sub-subparagraph (aa), he isin such custody by
virtue of conduct which would constitute an indictable offence if it had
occurred in Hong Kong; and

(cc) noatice of those proceedings was given to that person in sufficient time to enable
him to defend them;

(I1) subject to subsection (3A), a person whose exact whereabouts are not known,
reasonable steps have been taken to ascertain the person’'s whereabouts (including, if
appropriate, a step mentioned in paragraph (a), (b) or (c) or rule 5(1) of Order 65 of
the Rules of the High Court (Cap 4 sub. leg. A)) and notice of those proceedings,
addressed to that person, has been published in a Chinese language newspaper, and an
English language newspaper, circulating generally in Hong Kong; and (Replaced 26
of 2002 s. 3)

(C) having regard to al relevant matters before it, the person could have been convicted in
respect of the offence or, as the case may be, the offences concerned,
(i) then, where the court is satisfied under subparagraph (i), determine, if the prosecution so
regquests, whether the offence or any of the offences concerned could have been an organized
crime. (Replaced 90 of 1995 s. 6)

(3A)Where subsection (3)(c)(i)(B)(I1) is applicable, and notwithstanding that the court is satisfied as mentioned
in that subsection that actions have been taken, the court may, if it is satisfied that it is in the interests of justice to do
so, require that notice of the proceedings mentioned in that subsection be given to the person mentioned in that
subsection in such additional manner as the court may direct. (Added 26 of 2002 s. 3)

(4) The court shall then determine-

(@) where subsection (1)(a)(i) is applicable, whether the person has benefited from the specified offence or
from that offence taken together with any specified offence of which he is convicted in the same
proceedings, or which the court proposes to take or has taken into consideration in determining his
sentence;

(b) where subsection (1)(a)(ii) is applicable, whether the person has benefited from the specified offence
of which the court is satisfied that he could have been convicted or from that offence taken together
with any specified offence of which the court is satisfied that he could have been convicted in the same
proceedings or which the court could have taken into consideration in determining his sentence if he
had not died or absconded, as the case may be,

and, if he has, whether his proceeds of that specified offence or offences are in total at least $100000. (Replaced 90 of
1995 s. 6)

(5) If the court has determined-

(@ where subsection (1)(a)(i) is applicable-

(i)  under subsection (3)(a)(i), that the specified offence or any of the specified offences of which the
person stands convicted is an organized crime; and

(i) under subsection (4), that his proceeds of the specified offence or offences referred to in that
subsection arein total at least the amount specified in that subsection;

(b) where subsection (1)(a)(ii) is applicable-

(i) under subsection (3)(b)(ii) or (c)(ii), as the case may be, that the specified offence or any of the
specified offences concerned could have been an organized crime; and
(i) under subsection (4), that his proceeds of the specified offence or offences referred to in that
subsection arein total at least the amount specified in that subsection,
the court shall then determine whether the person has benefited from organized crime. (Replaced 90 of 1995 s. 6)

(6) If the court determines that his proceeds of the specified offence or offences are in total at least the amount
specified in subsection (4), the court shall determine in accordance with section 11 the amount to be recovered in his
case by virtue of this section.

(7) The court shall then, in respect of the offence or offences concerned, order the person to pay-

(@) that amount; or

(b) without prejudice to the generality of paragraph (@), such proportion of that amount as it thinks fits
after taking into account any order or orders provided for or referred to in subsection (3)(a)(ii)(B)(1),
(1) or (111) which has or have been made in respect of the person. (Replaced 90 of 1995 s. 6)

(7TA)Where-
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(@) aperson has been convicted of one or more specified offences;

(b) an application for a confiscation order has been made in respect of the person; and

(c) theperson has died or absconded before that application has been concluded,
then that application may still be concluded notwithstanding that death or abscondment, as the case may be. (Added
90 of 1995 s. 6)

(7B) Where subsection (7A) is applicable in relation to a person who has died-
(8 subsection (3)(a)(ii)(A) shall not apply in relation to the person;
(b) the court shall not make a confiscation order against the person unlessiit is satisfied that the person has
died. (Added 90 of 1995 s. 6)
(7C) Where subsection (7A) is applicable in relation to a person who has absconded, the court shall not make a
confiscation order against the person unlessit is satisfied that-
(&) the person has absconded; and
(b) inthe case of-
(i) aperson who isknown to be outside Hong K ong and whose exact whereabouts are known-
(A) reasonable steps have been taken, but have been unsuccessful, to obtain the return of that
person to Hong Kong for the purposes of the proceedings concerned; and
(B) notice of those proceedings was given to that person in sufficient time to enable him to
defend them;
(ii)  subject to subsection (7D), a person whose exact whereabouts are not known-
(A) reasonable steps have been taken to ascertain the person's whereabouts (including, if
appropriate, a step mentioned in paragraph (a), (b) or (c) of rule 5(1) of Order 65 of the
Rules of the High Court (Cap 4 sub. leg. A)); and
(B) notice of those proceedings, addressed to that person , has been published in a Chinese
language newspaper, and an English language newspaper, circulating generally in Hong
Kong. (Replaced 26 of 2002 s. 3)

(7D)Where subsection (7C)(b)(ii) is applicable, and notwithstanding that the court is satisfied as mentioned in
that subsection that actions have been taken, the court may, if it is satisfied that it isin the interests of justice to do so,
require that notice of the proceedings mentioned in that subsection be given to the person mentioned in that subsection
in such additional manner as the court may direct. (Added 26 of 2002 s. 3)

(8) For the purposes of subsection (3)(b)(i)(B) or (ii) or (c)(i)(C) or (ii), information may be furnished to the
court after the person has died or absconded, as the case may be. (Replaced 90 of 1995 s. 6)

(8A) For the purposes of any Ordinance conferring rights of appeal in criminal cases, a confiscation order made
against a person shall be deemed to be a sentence passed on that person in respect of the offence or offences concerned
and, in the case of any such person who has died (whether before or after the making of such order), his personal
representative may act on his behalf for those purposes. (Added 90 of 1995 s. 6)

(8B) It is hereby declared that the standard of proof required to determine any question arising under this
Ordinance as to-

(@ whether aperson has benefited from a specified offence or offences;

(b) whether a person has benefited from organized crime; or

(c) theamount to be recovered in his case in pursuance of a confiscation order,
shall be on the balance of probabilities. (Added 90 of 1995 s. 6)

(8C) The fact that-

(8 under subsection (3)(b)(i)(B) or (c)(i)(C) the court is satisfied that a person could have been convicted
in respect of the offence or, as the case may be, the offences concerned;
(b) under subsection (3)(b)(ii) or (c)(ii) the court determines that the offence or any of the offences
referred to in subsection (3)(b)(i)(B) or (c)(i)(C) could have been an organized crime,
shall not be admissible in evidence in any proceedings for an offence. (Added 90 of 1995 s. 6)

(8D) For the avoidance of doubt, it is hereby declared that where an application is made for a confiscation order
in any case where subsection (1)(a)(ii)(A) is applicable, the personal representatives of the deceased person concerned
shall, for the purposes of opposing the application, be entitled to be heard on the application and to call, examine and
cross-examine any witness. (Added 90 of 1995 s. 6)

(8E) Where-

(& before the commencement of the Organized and Serious Crimes (Amendment) Ordinance 1995 (90 of
1995), proceedings for one or more specified offences have been ingtituted against a person but have
not been concluded because that person has absconded; and
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(b) immediately before that commencement, any realisable property of that person is the subject of a
charging order or restraint order,
then the provisions of this Ordinance as amended by that Ordinance shall apply in relation to that person as they
would apply in relation to a person against whom, on or after that commencement, proceedings for one or more
specified offences have been ingtituted but have not been concluded because that last-mentioned person has
absconded. (Added 90 of 1995 s. 6)
(8F) Where-
(@ before the commencement of the Organized and Serious Crimes (Amendment) Ordinance 1995 (90 of
1995)-
(i) aperson has been convicted of one or more specified offences,
(ii) anapplication for a confiscation order has been made in respect of the person; and
(iii) the person has absconded before that application has been concluded; and
(b) immediately before that commencement, any realisable property of that person is the subject of a
charging order or restraint order,
then the provisions of this Ordinance as amended by that Ordinance shall apply in relation to that person as they
would apply in relation to a person to whom subsection (7A) is applicable because he has absconded. (Added 90 of
1995 s. 6)

(9) For the purposes of-

(@ subsection (3)(a)(i), (b)(ii) or (c)(ii), the court shall only have regard to evidence such as would be
admissible in criminal proceedings,

(b) subsection (3)(a)(i), the court shall only make a determination that a specified offence is an organized
crimeif it is so satisfied beyond reasonable doubt. (Amended 90 of 1995 s. 6)

(10) Where subsection (1)(a)(ii)(A) or (B) is applicable, the reference in that subsection to "one or more
specified offences’ includes any offence previously specified in Schedule 1 or 2, and the other provisions of this
section and this Ordinance (including paragraphs (b) to () of the definition of "specified offence" in section 2(1) and
any subsidiary legislation) shall be construed accordingly. (Added 26 of 2002 s. 3)

(Enacted 1994)
[cf.1986¢c. 32s. 1U.K.; 1988 c. 33s. 72 U.K ]
|Section: |9 |Assessing the proceeds of crime |25 0f 1998s.2  |01/07/1997 |
Remarks:

Amendments retroactively made - see 25 of 1998 s. 2

() The Court of First Instance or the District Court, as the case may be, may, for the purpose of determining
whether- (Amended 25 of 1998 s. 2)

(8 where section 8(1)(a)(i) is applicable, a person convicted of a specified offence and found to have
committed an organized crime;

(b) where section 8(1)(a)(ii)(A) or (B) is applicable, a person whom the court is satisfied that he could
have been convicted of a specified offence being an offence which the court determines that it could
have been an organized crime,

has benefited from organized crime, and if he has, of assessing the value of his proceeds of organized crime, make the
following assumptions, except to the extent that the defendant (or, in the case of a defendant who has died, his
personal representative on his behalf) shows that any of the assumptions are incorrect in his case. (Replaced 90 of
1995s. 7)
(2) Those assumptions are-
(a) that any property appearing to the court-
(i) tohavebeen held by him at any time-
(A) since hisconviction; or
(B) where section 8(1)(a)(ii) is applicable, since the application was made for a confiscation
order in his case,
as the case may be; or (Replaced 90 of 1995 s. 7)
(ii) to have been transferred to him at any time since the beginning of the period of 6 years ending
when the proceedings were instituted against him,
was received by him, at the earliest time at which he appears to the court to have held it, as his
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proceeds of organized crime; (Amended 90 of 1995 s. 7)

(b) that any expenditure of his since the beginning of that period was met out of his proceeds of organized
crime; and (Amended 90 of 1995 s. 7)

(c) that, for the purpose of valuing any property received or assumed to have been received by him at any
time as his proceeds of organized crime, he received the property free of any other interests in it.
(Amended 90 of 1995 s. 7)

(3) For the purpose of assessing the value of the defendant's proceeds of organized crime in a case where a
confiscation order, or an order under section 3(6) of the Drug Trafficking (Recovery of Proceeds) Ordinance (Cap
405), has previously been made against him, the court shall leave out of account any proceeds of organized crime that
are shown to the court to have been taken into account in determining the amount to be recovered under that order.

(Enacted 1994)
[cf. 1986 . 32s. 2 U.K\]

[Section: |10 |Statements, etc. relevant to making confiscation order IL.N. 145 of 2002 |01/01/2003 |

(1) Where an application is made for a confiscation order, the prosecutor may tender to the Court of First
Instance or the District Court, as the case may be, a statement of matters relevant to any of the following- (Amended
25 of 1998 s. 2)

(8 where section 8(1)(a)(ii) is applicable, determining-
(i) whether the defendant could have been convicted in respect of the offence or, as the case may be,

the offences concerned;

(ii) whether the offence or any of the offences concerned could have been an organized crime;

(b) determining whether the defendant has benefited from a specified offence or an organized crime;

(c) assessing the value of the defendant's proceeds of a specified offence or an organized crime.
(Replaced 90 of 1995 s. 8)

(1A)Where any statement has been tendered under subsection (1)-

(&) the prosecutor may at any time tender to the court afurther such statement; and

(b) the court may at any time require the prosecutor to tender to it a further such statement within such
period asit may direct. (Added 90 of 1995 s. 8)

(1B) Where any statement has been tendered under subsection (1) and the court is satisfied that a copy of the
statement has been served on the defendant, it may require the defendant-

(a) toindicate to it, within such period as it may direct, the extent to which he accepts each alegation in
the statement; and

(b) so far as he does not accept any such allegation, to give particulars of any matters on which he
proposesto rely. (Added 90 of 1995 s. 8)

(1C) Where the court has given a direction under this section, it may at any time vary it by giving a further
direction. (Added 90 of 1995 s. 8)

(2) Where the defendant accepts to any extent any allegation in any statement tendered under subsection (1),
the court may, for the purposes of -

(@ where section 8(1)(a)(ii) is applicable, determining-
(i)  whether the defendant could have been convicted in respect of the offence or, as the case may be,
the offences concerned;
(i) whether the offence or any of the offences concerned could have been an organized crime;
(b) determining whether the defendant has benefited from a specified offence or an organized crime; or
(c) assessing the value of his proceeds of a specified offence or an organized crime,
treat his acceptance as conclusive of the matters to which the allegation relates. (Replaced 90 of 1995 s. 8)
(3) If the defendant failsin any respect to comply with arequirement under subsection (1B), he may be treated
for the purposes of this section as accepting every allegation in the statement apart from- (Amended 90 of 1995 s. 8)
(@) any alegation in respect of which he has complied with the requirement; (Replaced 90 of 1995 s. 8)
(b) where section 8(1)(a)(ii) is applicable-
(i) any alegation that he could have been convicted in respect of the offence or, as the case may be,
the offences concerned;
(i) any allegation that the offence or any of the offences concerned could have been an organized
crime; (Replaced 90 of 1995 s. 8)
(c) any allegation that he has benefited from a specified offence or organized crime; and (Added 90 of
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1995 s. 8)
(d) any dlegation that any payment or other reward was received by him in connection with the
commission of a specified offence or an organized crime. (Added 90 of 1995 s. 8)
(4) Where-
(@) the defendant tenders to the court a statement as to any matters relevant to determining the amount that
might be realised at the time the confiscation order is made; and
(b) the prosecutor accepts to any extent any allegation in the statement,
the court may, for the purposes of that determination, treat the acceptance by the prosecutor as conclusive of the
matters to which it relates.
(5) An allegation may be accepted, or particulars of any matter may be given, for the purposes of this section in
writing in aform acceptable to the court. (Replaced 90 of 1995 s. 8)
(6) No acceptance by the defendant under this section that-
(8 where section 8(1)(a)(ii) is applicable-
(i) he could have been convicted in respect of the offence or, as the case may be, the offences
concerned;
(if) the offence or any of the offences concerned could have been an organized crime; or
(b) any payment or other reward was received by him in connection with the commission of a specified
offence or an organized crime,
shall be admissible in evidence in any proceedings for an offence. (Replaced 90 of 1995 s. 8)
(7) In any proceedings on an application made for a confiscation order where section 8(1)(a)(ii) or (7A) is
applicable-
(@) if the defendant has died, subsection (1B) shall have effect as if it required a copy of the statement
tendered under subsection (1) to be served on the defendant's personal representative;
(b) if the defendant has absconded and section 8(3)(c)(i)(B)(I) or (7C)(b)(i) is not applicable to him, this
section shall have effect as if a copy of the statement tendered under subsection (1) had been served on
the defendant. (Added 90 of 1995 s. 8)
(8 For the avoidance of doubt, it is hereby declared that, where section 8(1)(a)(ii) is applicable, this section
shall not prejudice the generality of section 8(8). (Added 90 of 1995 s. 8)
(9) For the avoidance of doubt, it is hereby declared that an allegation may be accepted under this section, and
may always have been so accepted, whether or not subsection (7)(a) or (b) is applicable to the defendant, and
subsection (3) shall be construed accordingly. (Added 26 of 2002 s. 3)

(Enacted 1994)
[cf. 1986 c. 325 3U.K ]
[Section: |11 |Amount to be recovered under confiscation order |25 0f 1998s.2  |01/07/1997 |
Remarks:

Amendments retroactively made - see 25 of 1998 s. 2

(1) Subject to subsection (3), the amount to be recovered in the defendant's case under the confiscation order
shall be the amount the Court of First Instance or the District Court, as the case may be, assesses to be the value of the
defendant's proceeds of any specified offence to which section 8(4) applies or, where the court has determined under
section 8(3)(a)(i) that a specified offence is an organized crime or under section 8(3)(b)(ii) or (c)(ii) that a specified
offence could have been an organized crime, al organized crime which he has committed. (Amended 90 of 1995 s. 9;
25 of 1998 s. 2)

(2) If the court is satisfied as to any matter relevant for determining the amount that might be realised at the
time the confiscation order is made (whether by an acceptance under section 10 or otherwise), the court may issue a
certificate giving the court's opinion as to the matters concerned and shall do so if satisfied as mentioned in subsection

(3).
(3) If the court is satisfied that the amount that might be realised at the time the confiscation order is made is
less than the amount the court assesses to be the value of the defendant's proceeds for the purpose of subsection (1),
the amount to be recovered in the defendant's case under the confiscation order shall be-
(& the amount appearing to the court to be so realised; or
(b) anomina amount, where it appears to the court (on the information available to it at the time) that the
amount that might be so realised is nil. (Amended 90 of 1995 s. 9)
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(Enacted 1994)
[cf. 1986 . 32s. 4 U.K\]

[Section:  [11A |Interest on amounts to be recovered under confiscation orders |25 of 1998s.2  [01/07/1997 |

Remarks:
Amendments retroactively made - see 25 of 1998 s. 2

(1) The amount to be recovered under a confiscation order shall be treated as a judgment debt for the purposes

of-
(@) where the order was made by the Court of First Instance, section 49 of the High Court Ordinance (Cap
4); (Amended 25 of 1998 s. 2)
(b) where the order was made by the District Court, section 50 of the District Court Ordinance (Cap 336),
and, for those purposes, the date of the confiscation order shall be treated as the date of the judgment debt.

(2) Where by virtue of subsection (1) any interest accrues on the amount to be recovered under a confiscation
order, the defendant shall be liable to pay that interest and the amount of the interest shall for the purposes of
enforcement be treated as part of the amount to be recovered from him under the confiscation order.

(Added 90 of 1995 s. 10)

[Section: |12 |Definition of principal terms used |37 of 1998 20/11/1998 |

(1) Inthis Ordinance, "realisable property" (7] EH HA %) means, subject to subsection (2)-
(@ any property held by the defendant; (Amended 90 of 1995 s. 11)
(b) any property held by a person to whom the defendant has directly or indirectly made a gift caught by
this Ordinance; and (Amended 90 of 1995 s. 11)
(c) any property that is subject to the effective control of the defendant. (Added 90 of 1995 s. 11)
(2) Property isnot redlisable property if-
(@) anorder under section 102 or 103 of the Criminal Procedure Ordinance (Cap 221);
(b) an order under section 38F or 56 of the Dangerous Drugs Ordinance (Cap 134); or
(c) anorder under section 12AA(1) of the Prevention of Bribery Ordinance (Cap 201),
isin forcein respect of the property.
(3) For the purposes of this Ordinance the amount that might be realised at the time a confiscation order is
made against the defendant is- (Amended 90 of 1995 s. 11)
(a) thetotal of the values at that time of all the realisable property held by the defendant, less
(b) where there are obligations having priority at that time, the total amounts payable in pursuance of such
obligations,
together with the total of the values at that time of all gifts caught by this Ordinance.
(4) Subject to subsections (5) to (10), for the purposes of this Ordinance the value of property (other than cash)
in relation to any person holding the property-
(@) where any other person holds an interest in the property, is-
(i) the market value of the first-mentioned person's beneficial interest in the property, less
(ii) the amount required to discharge any incumbrance (other than a charging order) on that interest;
and
(b) inany other case, isits market value.
(5) Subject to subsection (10), references in this Ordinance to the value at any time (referred to in subsection
(6) as "the material time" (F&E#EHF[L)) of agift caught by this Ordinance or of any payment or reward are references
to-
(& thevalue of the gift, payment or reward to the recipient when he received it adjusted to take account of
subsequent changes in the value of money; or
(b) where subsection (6) applies, the value there mentioned,
whichever is the greater.
(6) Subject to subsection (10), if at the material time the recipient holds-
(@) the property which he received (not being cash); or
(b) property which, in whole or in part, directly or indirectly represents in his hands the property which he
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received,
the value referred to in subsection (5)(b) is the value to him at the material time of the property mentioned in
paragraph (&) or, as the case may be, of the property mentioned in paragraph (b), so far asit so represents the property
which he received, but disregarding in either case any charging order.
(7) For the purposes of subsection (3), an obligation has priority at any time if it is an obligation of the
defendant to-
(8 pay an amount due in respect of afine, or other order of a court, imposed or made on conviction of an
offence, where the fine was imposed or order made before the confiscation order; or
(b) pay any sum which, if the defendant had been adjudged bankrupt or was being wound up, would be
among the preferential debts.

(8) In subsection (7)(b) "the preferential debts’ (&4 {ETH)-

(@ in relation to bankruptcy, means the debts to be paid in priority under section 38 of the Bankruptcy
Ordinance (Cap 6) (assuming the date of the confiscation order to be the date of filing of the petition
and of the bankruptcy order made under that Ordinance); and (Amended 37 of 1998 s. 11)

(b) in relation to winding up, means the debts to be paid under section 265 of the Companies Ordinance
(Cap 32) (assuming the date of the confiscation order to be the date of commencement of the winding
up and the relevant date for the purpose of that section).

(9) A gift (including a gift made before the commencement of this Ordinance) is caught by this Ordinance if-

(@) it was made by the defendant at any time since the beginning of the period of 6 years ending when the
proceedings were instituted against him; or

(b) it was made by the defendant at any time and was a gift of property received by the defendant in
connection with a specified offence or an organized crime committed by him or another; or

(c) it was made by the defendant at any time and was a gift of property which in whole or in part directly
or indirectly represented in the defendant's hands property received by him in that connection.

(10) For the purposes of this Ordinance-

(& the circumstances in which the defendant is to be treated as making a gift include those where he
transfers property to another person directly or indirectly for a consideration the value of which is
significantly less than the value of the consideration provided by the defendant; and

(b) in those circumstances, the preceding provisions of this section shall apply as if the defendant had
made a gift of such share in the property as bears to the whole property the same proportion as the
difference between the values referred to in paragraph (@) bears to the value of the consideration
provided by the defendant.

(11) For the purposes of subsection (1)-

(a) property, or an interest in property, may be subject to the effective control of the defendant whether or
not the defendant has-

(i) alegd or equitable estate or interest in the property; or
(if) aright, power or privilege in connection with the property;

(b) without limiting the generality of any other provision of this Ordinance, in determining-

(i) whether or not property, or an interest in property, is subject to the effective control of the
defendant; or

(i) whether or not there are reasonable grounds to believe that property, or an interest in property, is
subject to the effective control of the defendant,

regard may be had to-

(A) shareholdings in, debentures over or directorships of a company that has an interest (whether
direct or indirect) in the property;

(B) atrust that has a relationship to the property; and

(C) family, domestic and business relationships between persons having an interest in the property,
or in companies of the kind referred to in subparagraph (A) or trusts of the kind referred to in
subparagraph (B), and other persons. (Added 90 of 1995 s. 11)

(12) Where a person obtains a pecuniary advantage in connection with the commission of an offence, or the
commission of one or more organized crimes, he is to be treated for the purposes of this Ordinance as if he had
obtained in connection with that offence or those crimes, as the case may be, a sum of money equal to the value of that
advantage, and the other provisions of this Ordinance shall be construed accordingly. (Added 87 of 1997 s. 36)

(Enacted 1994)
[cf. 1986 c. 32s.5U.K\]
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[Section:  [13 |Application of procedure for enforcing confiscation orders  [L.N. 145 of 2002 [01/01/2003 |

PART IV
ENFORCEMENT, ETC. OF CONFISCATION ORDERS

(1) Subject to this section, where the Court of First Instance or the District Court, as the case may be, makes a
confiscation order- (Amended 90 of 1995 s. 12; 25 of 1998 s. 2)
(@) the court shall also make an order-
(i) subject to subsection (1A), fixing the period within which the amount he is liable to pay under
the confiscation order shall be duly paid; and
(i) fixing a term of imprisonment which the defendant is to serve if any of that amount is not duly
paid within that period (including paid by way of being recovered); and (Replaced 26 of 2002 s.
3)
(b) section 114(1), (3), (4), (5), (6) and (7) of the Criminal Procedure Ordinance (Cap 221) shall apply as
if-
(i) that amount were afine imposed upon him by the court; and
(i) the term of imprisonment fixed under this section were a term fixed under section 114(1)(c) of
that Ordinance.
(1A) The court shall not under subsection (1)(a)(i) fix a period longer than 6 months unless it is satisfied that
there are special circumstances which justify it doing so. (Added 26 of 2002 s. 3)
(2) The terms set out in column 2 of the following table shall be the maximum terms of imprisonment under
subsection (1) applicable respectively to the amounts set out opposite thereto.

TABLE
An amount not exceeding $200000 ..........ccocerereeerieirieenieeeseeseee e 12 months
An amount exceeding $200000 but not exceeding $500000 ..........ccccccvvvveneee. 18 months
An amount exceeding $500000 but not exceeding $1 million ...............c.......... 2 years
An amount exceeding $1 million but not exceeding $2.5 million ...................... 3years
An amount exceeding $2.5 million but not exceeding $10 million .................... 5years
An amount exceeding $10 MiIllION .......ccviviriiiree e 10 years

(3) Subsections (1) and (2) shal apply in relation to the District Court. (Replaced 90 of 1995 s. 12)

(3A) For the avoidance of doubt, it is hereby declared that no limitation on the jurisdiction of the District Court
as to the imposition of penalties set out in section 82 of the District Court Ordinance (Cap 336) shall be construed so
asto prejudice the operation of subsection (3). (Added 90 of 1995 s. 12)

(4) Where the defendant-

(@ becomes liable to serve a term of imprisonment fixed under this section in respect of a confiscation
order; and
(b) is aso liable to serve a term of imprisonment or detention in respect of the offence or offences
concerned,
the term of imprisonment mentioned in paragraph (@) shall not begin to run until after the end of the term of
imprisonment or detention mentioned in paragraph (b).

(5) For the purposes of subsection (4)-

(@ consecutive terms and terms which are wholly or partly concurrent shall be treated as a single term;
and
(b) there shall be disregarded-

(i) any sentence suspended under section 109B of the Criminal Procedure Ordinance (Cap 221)
which has not taken effect at the time the defendant becomes liable to a term of imprisonment
under this section; and

(i) any term of imprisonment fixed under section 114(1) of the Criminal Procedure Ordinance (Cap
221) for which the defendant has not at that time been committed.

(6) Sections 86 and 109A of the Criminal Procedure Ordinance (Cap 221) shall not apply in relation to fixing a
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term of imprisonment under this section. (Amended 90 of 1995 s. 12)

(7) Thissection shall not apply in relation to a confiscation order where section 8(1)(a)(ii) or (7A) is applicable.
(Added 90 of 1995 s. 12)

(8 Attheend of each day's sitting of the Court of First Instance or the District Court, the Registrar of the High
Court or District Court, as the case may be, shall deliver (or cause to be delivered) to the Commissioner of
Correctional Services a certificate, in the form specified in Schedule 5, in respect of each term of imprisonment fixed
under this section. (Added 90 of 1995 s. 12. Amended 25 of 1998 s. 2)

(9) A certificate referred to in subsection (8) shall be a sufficient warrant to the Commissioner of Correctional
Services for receiving into his custody the defendant named in the certificate and for carrying into effect the term of
imprisonment fixed under this section in respect of that defendant. (Added 90 of 1995 s. 12)

(Enacted 1994)
[cf. 1986 ¢c. 32s. 6 U.K.]

Section:

14

Casesin which restraint orders and charging orders may be L.N. 145 of 2002 |01/01/2003
made

(1) The powers conferred on the Court of First Instance by sections 15(1) and 16(1) are exercisable where-

(@

(b)
(ba)

(©)

proceedings have been instituted in Hong Kong against the defendant for a specified offence or-

(i) an application for a confiscation order has been made in respect of the defendant where section
8(1)(q)(ii) or (7A) is applicable; or

(ii) an application has been made under section 20(1A) in respect of a confiscation order made
against the defendant; (Replaced 90 of 1995 s. 13)

the proceedings have not, or the application has not, as the case may be, been concluded; (Replaced 90

of 1995 s. 13. Amended 26 of 2002 s. 3)

subject to subsection (1A), if section 2(15)(aa) is applicable to an offence, the Court of First Instanceis

satisfied that, in all the circumstances of the case, there is reasonable cause to believe that the

defendant may be charged with the offence after further investigation is carried out; and (Added 26 of

2002 s. 3)

the Court of First Instance is satisfied that there is reasonable cause to believe-

(i) inthe case of an application referred to in paragraph (a)(ii), that the Court of First Instance will
be satisfied as specified in section 20(1A);

(if) in any other case, that the defendant has benefited from that specified offence. (Replaced 90 of
1995 s. 13)

(1A) Subject to subsection (1B), where a power conferred on the Court of First Instance by section 15(1) or 16(1)
is exercisable only on the ground mentioned in subsection (1)(ba), then the Court of First Instance shall specify a date
on which any restraint order or charging order arising from that ground shall expire, being a date-

(@
(b)

subject to paragraph (b), not later than is reasonably necessary for the purposes of the investigation
concerned mentioned in subsection (1)(ba); and
in any case, not later than 6 months after the date on which that order is made. (Added 26 of 2002 s. 3)

(1B) The Court of First Instance may extend arestraint order or charging order mentioned in subsection (1A)-

(@
(b)
(©)

on the ground only that the Court of First Instance is satisfied that the defendant will be charged with
the offence concerned after further investigation is carried out;

subject to paragraph (c), not longer than is reasonably necessary for the purposes of that investigation;
and

in any case, for not more than 6 months. (Added 26 of 2002 s. 3)

(2) Those powers are also exercisable where the Court of First Instance is satisfied-

(@
(b)

that, whether by the laying of an information or otherwise, a person is to be charged with a specified
offence; and
that there is reasonable cause to believe that he has benefited from that specified offence.

(3) For the purposes of sections 15 and 16, in relation to the exercise of those powers at any time before
proceedings have been instituted, references in this Ordinance-

(@)
(b)

(©)

to the defendant shall be construed as references to the person referred to in subsection (2)(a);

to the prosecutor shall be construed as references to the person who the Court of First Instance is
satisfied isto have the conduct of the case for the prosecution in the proposed proceedings; and

to realisable property shall be construed as if, immediately before that time, proceedings had been
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instituted against the person referred to in subsection (2)(a) for a specified offence.
(4) Where the Court of First Instance has made an order under section 15(1) or 16(1) by virtue of subsection
(2), the Court of First Instance shall discharge the order if proceedings in respect of the offence are not instituted
within such time as the Court of First Instance considers reasonable.
(Enacted 1994. Amended 25 of 1998 s. 2)
[cf. 1986 ¢c. 32s. 7 U.K\]

[Section: |15 |Restraint orders L.N. 145 of 2002 |01/01/2003 |

(1) The Court of First Instance may by order (referred to in this Ordinance as a "restraint order" (PEH]<))

prohibit any person from dealing with any realisable property, subject to such conditions and exceptions as may be
specified in the order. (Amended 25 of 1998 s. 2)

(2) A restraint order may apply-

(@) to al redisable property held by a specified person, whether the property is described in the order or
not; and

(b) to redlisable property held by a specified person, being property transferred to him after the making of
the order.

(3) This section shall not have effect in relation to any property for the time being subject to a charge under
section 16.

(4) A restraint order-

(@ may be made only on an application by the prosecutor;
(b) may be made on an ex parte application to ajudge in chambers; and
(c) shal provide for notice to be given to persons affected by the order.
(5) A restraint order-
(@ may be discharged or varied in relation to any property; and
(b) shall be discharged on the conclusion of the proceedings or application concerned. (Replaced 90 of
1995 s. 14)

(6) An application for the discharge or variation of arestraint order may be made by any person affected by it.

(7) Where the Court of First Instance has made a restraint order, the Court of First Instance may at any time
appoint areceiver-

(a) to take possession of any realisable property; and
(b) in accordance with the directions of the Court of First Instance, to manage or otherwise deal with any
property in respect of which heis appointed,
subject to such exceptions and conditions as may be specified by the Court of First Instance; and may require any
person having possession of property in respect of which areceiver is appointed under this section to give possession
of it to the receiver. (Amended 25 of 1998 s. 2)

(8) (Repealed 90 of 1995 s. 14)

(9) Where the Court of First Instance has made a restraint order, an authorized officer may, for the purpose of
preventing any realisable property being removed from Hong Kong, seize the property. (Amended 25 of 1998 s. 2)

(10) Property seized under subsection (9) shall be dealt with in accordance with the directions of the Court of
First Instance. (Amended 25 of 1998 s. 2)

(11) Where any property specified in arestraint order isimmovable property the order shall, for the purposes of
the Land Registration Ordinance (Cap 128)-

(@) bedeemed to be an instrument affecting land; and
(b) be registrable as such in the Land Registry under that Ordinance in such manner as the Land Registrar
thinksfit.

(12) An authorized officer may, by notice in writing served on a person who holds any realisable property the
subject of arestraint order, require the person to deliver to the authorized officer, to the extent that it is practicable to
do so, documents, or copies of documents, or any other information (in whatever form), in his possession or control
which may assist the authorized officer to determine the value of the property. (Added 26 of 2002 s. 3)

(13) A person who receives a notice under subsection (12) shall, as soon as is practicable after receipt of the
notice, comply with the notice to the extent that it is practicable to do so taking into account the nature of the
realisable property the subject of the restraint order concerned. (Added 26 of 2002 s. 3)

(14) A disclosure made in order to comply with arequirement under subsection (12)-

(@ shal not be treated as a breach of any restriction upon the disclosure of information imposed by
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contract or by any enactment, rule of conduct or other provision;
(b) shall not render the person who made it liable in damages for any loss arising out of -
(i) thedisclosure;
(i) any act done or omitted to be done in relation to the property concerned in consequence of the
disclosure. (Added 26 of 2002 s. 3)
(15) Any person who contravenes subsection (13) commits an offence and is liable on conviction to a fine at
level 5 and to imprisonment for 1 year. (Added 26 of 2002 s. 3)
(16) A person who knowingly deals in any realisable property in contravention of a restraint order commits an
offence. (Added 26 of 2002 s. 3)
(17) A person who commits an offence under subsection (16) isliable-

(& on conviction upon indictment to a fine of $500000 or to the value of the realisable property the
subject of the restraint order concerned which has been dealt with in contravention of that order,
whichever is the greater, and to imprisonment for 5 years; or

(b) onsummary conviction to afine of $250000 and to imprisonment for 2 years. (Added 26 of 2002 s. 3)

(Enacted 1994)
[cf. 1986 c. 32s. 8 U.K\]

|Section: |16 |Charging ordersin respect of land, securities, etc. IL.N. 145 of 2002 [01/01/2003 |

(1) The Court of First Instance may make a charging order on realisable property for securing the payment to
the Government- (Amended 25 of 1998 s. 2)

(8 where aconfiscation order has not been made, of an amount equal to the value from time to time of the
property charged; and
(b) inany other case, of an amount not exceeding the amount payable under the confiscation order.

(2) For the purposes of this Ordinance, a charging order is an order made under this section imposing on any
such realisable property as may be specified in the order a charge for securing the payment of money to the
Government.

(3) A charging order-

(8 may be made only on an application by the prosecutor;

(b) may be made on an ex parte application to ajudge in chambers;

(c) shal provide for notice to be given to persons affected by the order; and

(d) may be made subject to such conditions as the Court of First Instance thinks fit and, without prejudice
to the generality of this paragraph, such conditions as it thinks fit as to the time when the charge isto
become effective. (Amended 25 of 1998 s. 2)

(4) Subject to subsection (6), acharge may be imposed by a charging order only on-

(8 any interest in realisable property, being an interest held beneficially by the defendant or by a person to
whom the defendant has directly or indirectly made a gift caught by this Ordinance-
(i) inany asset of akind specified in Schedule 3; or
(ii) under any trust; or

(b) any interest in realisable property held by a person as trustee of atrust if the interest isin such an asset
or is an interest under another trust and a charge may by virtue of paragraph (a) be imposed by a
charging order on the whole beneficial interest under the first mentioned trust.

(5 Inany case where a charge isimposed by a charging order on any interest in an asset of a kind specified in
Schedule 3, the Court of First Instance may provide for the charge to extend to any interest, dividend or other
distribution payable and any bonus issue in respect of the asset. (Amended 25 of 1998 s. 2)

(6) Inrelationto acharging order, the Court of First Instance-

(@ may make an order discharging or varying it; and
(b) shal make an order discharging the charging order-
(i) onthe conclusion of the proceedings or application concerned; or
(i) on payment into the Court of First Instance of the amount payment of which is secured by the
charge. (Replaced 90 of 1995 s. 15. Amended 25 of 1998 s. 2)

(7) An application for the discharge or variation of a charging order may be made by any person affected by it.

(8) Subject to the provisions of this Ordinance, a charge imposed by a charging order shall have the like effect
and shall be enforceable in the same manner as an equitable charge created by the person holding the beneficial
interest or, as the case may be, the trustee, by writing under his hand.
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(99 An authorized officer may, by notice in writing served on a person who holds any realisable property the
subject of a charging order, require the person to deliver to the authorized officer, to the extent that it is practicable to
do so, documents, or copies of documents, or any other information (in whatever form), in his possession or control
which may assist the authorized officer to determine the value of the property. (Added 26 of 2002 s. 3)

(10) A person who receives a notice under subsection (9) shall, as soon as is practicable after receipt of the
notice, comply with the notice to the extent that it is practicable to do so taking into account the nature of the
realisable property the subject of the charging order concerned. (Added 26 of 2002 s. 3)

(11) A disclosure made in order to comply with a requirement under subsection (9)-

(@ shal not be treated as a breach of any restriction upon the disclosure of information imposed by
contract or by any enactment, rule of conduct or other provision;

(b) shall not render the person who made it liable in damages for any loss arising out of -

(i) thedisclosure;
(if) any act done or omitted to be done in relation to the property concerned in consequence of the
disclosure. (Added 26 of 2002 s. 3)

(12) Any person who contravenes subsection (10) commits an offence and is liable on conviction to a fine at
level 5 and to imprisonment for 1 year. (Added 26 of 2002 s. 3)

(13) A person who knowingly deals in any realisable property in contravention of a charging order commits an
offence. (Added 26 of 2002 s. 3)

(14) A person who commits an offence under subsection (13) isliable-

(@ on conviction upon indictment to a fine of $500000 or to the value of the realisable property the
subject of the charging order concerned which has been dealt with in contravention of that order,
whichever is the greater, and to imprisonment for 5 years; or

(b) onsummary conviction to afine of $250000 and to imprisonment for 2 years. (Added 26 of 2002 s. 3)

(Enacted 1994)
[cf. 1986 c. 32s. 9 U.K\]

[Section:  [17 |Redlisation of property |25 0f 1998s.2  [01/07/1997 |

Remarks:
Amendments retroactively made - see 25 of 1998 s. 2

(1) Where-
(@ a confiscation order is made (including any case where section 8(1)(a)(ii) or (7A) is applicable);
(Amended 90 of 1995 s. 16)
(b) the order is not subject to appeal or review within the meaning of section 2(17); and
(c) the proceedingsin which it was made have not been concluded,
the Court of First Instance may, on an application by the prosecutor, exercise the powers conferred by subsections (2)
to (6).

(2) The Court of First Instance may appoint a receiver in respect of realisable property.

(3) The Court of First Instance may empower a receiver appointed under subsection (2), under section 15 or in
pursuance of a charging order-

(&) to enforce any charge imposed under section 16 on realisable property or on any interest, dividend or
other distribution payable and any bonusissue in respect of such property; and

(b) inrelation to any realisable property other than property for the time being subject to a charge under
section 16, to take possession of the property subject to such conditions or exceptions as may be
specified by the Court of First Instance.

(4) The Court of First Instance may order any person having possession of realisable property to give
possession of it to any such receiver.

(5) The Court of First Instance may empower any such receiver to reaise any realisable property in such
manner as the Court of First Instance may direct.

(6) The Court of First Instance may order any person holding an interest in realisable property to make such
payment to the receiver in respect of any beneficial interest held by the defendant or, as the case may be, the recipient
of agift caught by this Ordinance as the Court of First Instance may direct and the Court of First Instance may, on the
payment being made, by order transfer, grant or extinguish any interest in the property.

(7) Subsections (4) to (6) do not apply to property for the time being subject to a charge under section 16.
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(8 The Court of First Instance shall not in respect of any property exercise the powers conferred by subsection
(3)(a), (5) or (6) unless a reasonable opportunity has been given for persons holding any interest in the property to
make representations to the Court of First Instance.

(Enacted 1994. Amended 25 of 1998 s. 2)
[cf. 1986 ¢c. 32s 11 U.K|]

[Section: |18 |Application of proceeds of realisation and other sums |25 0f 1998s.2  |01/07/1997 |

Remarks:
Amendments retroactively made - see 25 of 1998 s. 2

(1) Subject to subsection (2), the following sums in the hands of a receiver appointed under section 15 or 17 or

in pursuance of a charging order, that is-

(a) the proceeds of the enforcement of any charge imposed under section 16;

(b) the proceeds of the realisation, other than by the enforcement of such a charge, of any property under

section 15 or 17; and

(c) any other sums, being property held by the defendant,
shall first be applied in payment of such expenses incurred by a person acting as an insolvency officer as are payable
under section 23(2) and then shall, after such payments (if any) as the Court of First Instance may direct have been
made out of those sums- (Amended 25 of 1998 s. 2)

(i) be payable to the Registrar; and

(ii) be applied on the defendant's behalf towards the satisfaction of the confiscation order in the manner

provided by subsection
).

(2) If, after the amount payable under the confiscation order has been fully paid, any such sums remain in the

hands of such areceiver, the receiver shall distribute those sums-

(@) among such of those who held property which has been realised under this Ordinance; and

(b) insuch proportions,
as the Court of First Instance may direct after giving a reasonable opportunity for such persons to make
representations to the Court of First Instance. (Amended 25 of 1998 s. 2)

(3) The receipt of any sum by the Registrar on account of an amount payable under a confiscation order shall
reduce the amount so payable, but the Registrar shall apply the sum received for the purposes specified in this section
and in the order so specified.

(4) The Registrar shall first pay any expenses incurred by a person acting as an insolvency officer and payable
under section 23(2) but not already paid under subsection (1).

(5) If the sum was paid to the Registrar by a receiver appointed under section 15 or 17 or in pursuance of a
charging order, the Registrar shall next pay the receiver's remuneration and expenses.

(6) After making-

(@ any payment required by subsection (4); and
(b) inacaseto which subsection (5) applies, any payment required by that subsection,
the Registrar shall reimburse any amount paid under section 24(2).

(7) Any balance in the hands of the Registrar after he has made all payments required by the foregoing

subsections shall be paid into the general revenue. (Amended 90 of 1995 s. 17)

(Enacted 1994)
[cf. 1986 c. 325 12 UK ]
[Section:  [19 |[Exercise of powers by Court of First Instance or receiver |250f 1998s.2  |01/07/1997 |
Expanded Cross Reference:
15, 16, 17, 18
Remarks:

Amendments retroactively made - see 25 of 1998 s. 2

(1) This section applies to the powers conferred on the Court of First Instance by sections 15 to 18, or on a
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receiver appointed under section 15 or 17 or in pursuance of a charging order. <* Note - Exp. X-Ref.: Sections 15, 16,
17,18 *> (Amended 25 of 1998 s. 2)

(2) Subject to subsections (3), (4), (5) and (6), the powers shall be exercised with a view to making available
for satisfying the confiscation order or, as the case may be, any confiscation order that may be made in the defendant's
case the value for the time being of realisable property held by any person by the realisation of such property.

(3) Inthe case of redlisable property held by a person to whom the defendant has directly or indirectly made a
gift caught by this Ordinance, the powers shall be exercised with a view to realising no more than the value for the
time being of the gift.

(4) The powers shall be exercised with a view to alowing any person other than the defendant or the recipient
of any such gift to retain or recover the value of any property held by him.

(5 An order may be made or other action taken in respect of a debt owed by the Government.

(6) In exercising those powers, no account shall be taken of any obligations of the defendant or of the recipient
of any such gift which conflict with the obligation to satisfy the confiscation order.

(Enacted 1994)
[cf. 1986 c. 325 13U K ]
[Section: |20 |Variation of confiscation orders |25 0f 19985s.2  [01/07/1997 |
Remarks:

Amendments retroactively made - see 25 of 1998 s. 2

(1) If, on an application by the prosecutor or the defendant (or, in the case of a defendant who has died, his
personal representative on his behalf) in respect of a confiscation order, the Court of First Instance is satisfied that the
realisable property is inadequate for the payment of any amount remaining to be recovered under the confiscation
order, the Court of First Instance shall make an order- (Amended 90 of 1995 s. 19)

(8 substituting for the amount to be recovered under the confiscation order such lesser amount as the
Court of First Instance thinks just in al the circumstances of the case; and

(b) substituting for the term of imprisonment fixed under section 13 in respect of the amount to be
recovered under the confiscation order a shorter term determined in accordance with that section in
respect of the lesser amount.

(1A)If, on an application by the prosecutor made in respect of a confiscation order, the Court of First Instanceis
satisfied that any of the conditions referred to in subsection (1B) are fulfilled, the Court of First Instance may make an
order-

(@) substituting for the amount to be recovered under the confiscation order such greater amount as the
Court of First Instance thinks just in al the circumstances of the case; and

(b) substituting for the term of imprisonment fixed under section 13 in respect of the amount to be
recovered under the confiscation order a greater term determined in accordance with that section in
respect of the greater amount. (Added 90 of 1995 s. 19)

(1B) The conditions referred to in subsection (1A) are-

(a) the value of the defendant's proceeds of any specified offence or offences or organized crime was
greater than the value of the defendant's proceeds of the specified offence or offences or organized
crime, as the case may be, assessed by the Court of First Instance or the District Court, as the case may
be, at the time of the making of the confiscation order;

(b) the prosecutor becomes aware of redlisable property, the existence of which was not known to him at
the time of the making of the confiscation order;

(c) the amount realised from the defendant's proceeds of the specified offence or offences or organized
crime, as the case may be, is greater than the amount the Court of First Instance or the District Court,
as the case may be, assessed to be the amount to be recovered under he confiscation order. (Added 90
of 1995 s. 19)

(2) For the purposes of this section- (Amended 90 of 1995 s. 19)

(@) inthe case of realisable property held by a person who has been adjudged bankrupt or whose estate has
been sequestrated the Court of First Instance shall take into account the extent to which any property
held by him may be distributed among creditors; and

(b) the Court of First Instance may disregard any inadequacy in the realisable property which appears to
the Court of First Instance to be attributable wholly or partly to anything done by the defendant for the
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purpose of preserving any property held by a person to whom the defendant had directly or indirectly
made a gift caught by this Ordinance from any risk of realisation under this Ordinance.

(3) No application shall be entertained by the Court of First Instance under subsection (1A) if it is made after
the end of the period of 6 years beginning with the date on which the confiscation order concerned was made. (Added
90 of 1995 s. 19)

(Enacted 1994. Amended 25 of 1998 s. 2)
[cf. 1986 c. 32s. 14 UK ]

[Section: |21 |Bankruptcy of defendant, etc. |L.N. 185 of 2007 [10/12/2007 |

Expanded Cross Reference:
15, 16, 17, 18

(1) Where aperson who holds realisable property is adjudged bankrupt-
(@) property for the time being subject to arestraint order made before the order adjudging him bankrupt;
and
(b) any proceeds of property realised by virtue of section 15(7) or 17(5) or (6) for the time being in the
hands of areceiver appointed under section 15 or 17,
are excluded from the property of the bankrupt for the purposes of the Bankruptcy Ordinance (Cap 6).

(2) Where a person has been adjudged bankrupt, the powers conferred on the Court of First Instance by
sections 15 to 18 shall not be exercised in relation to- <* Note - Exp. X-Ref.: Sections 15, 16, 17, 18 *> (Amended
25 of 1998 s. 2)

(a) property for the time being comprised in the property of the bankrupt for the purposes of the
Bankruptcy Ordinance (Cap 6); and

(b) property which is to be applied for the benefit of creditors of the bankrupt by virtue of a condition
imposed under section 30A(9) of the Bankruptcy Ordinance (Cap 6). (Amended 76 of 1996 s. 97)

(3 Nothing in the Bankruptcy Ordinance (Cap 6) shall be taken as restricting, or enabling the restriction of, the
exercise of the powers conferred on the Court of First Instance by sections 15 to 18. <* Note - Exp. X-Ref.: Sections
15, 16, 17, 18 *> (Amended 25 of 1998 s. 2)

(4) Subsection (2) does not affect the enforcement of a charging order-

(@ made before the order adjudging the person bankrupt; or
(b) on property which was subject to arestraint order when the order adjudging him bankrupt was made.

(5) Where, in the case of a debtor, an interim trustee stands appointed under section 13 of the Bankruptcy
Ordinance (Cap 6) and any property of the debtor is subject to a restraint order, the powers conferred on the interim
trustee by virtue of that Ordinance do not apply to property for the time being subject to the restraint order. (Amended
18 of 2005 s. 48)

(6) Where aperson is adjudged bankrupt and has directly or indirectly made a gift caught by this Ordinance-

(@ acourt shall not make an order under-

(i) section 49 or 50 of the Bankruptcy Ordinance (Cap 6); or (Amended 76 of 1996 s. 97)
(ii) section 60 of the Conveyancing and Property Ordinance (Cap 219),
in respect of the making of agift at any time when-
(A) proceedings for a specified offence have been ingituted against him but have not been
concluded;
(B) an application-
() for aconfiscation order has been made in respect of the person where section 8(1)(a)(ii) or
(7A) is applicable; or
(I1)  has been made under section 20(1A) in respect of a confiscation order made against the
person,
and the application has not been concluded; or
(C) property of the person to whom the gift was made is subject to arestraint order or charging order;
and (Replaced 90 of 1995 s. 20)

(b) any order made under any of the sections referred to in paragraph (a)(i) or (ii) after the conclusion of
the proceedings or application shall take into account any realisation under this Ordinance of property
held by the person to whom the gift was made. (Replaced 90 of 1995 s. 20)

(Enacted 1994)
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[cf. 1986 c. 325, 15 UK ]

[Section: |22 |Winding up of company holding realisable property |25 of 1998 01/07/1997 |
Expanded Cross Reference:

15, 16, 17, 18

Remarks:

Adaptation amendments retroactively made - see 25 of 1998 s. 2

(1) Where realisable property is held by a company and an order for the winding up of the company has been
made or a resolution has been passed by the company for voluntary winding up, the functions of the liquidator (or any
provisional liquidator) shall not be exercisable in relation to-

() property for the time being subject to arestraint order made before the relevant time; and
(b) any proceeds of property realised by virtue of section 15(7) or 17(5) or (6) for the time being in the
hands of areceiver appointed under section 15 or 17.

(2) Where, in the case of a company, such an order has been made or such a resolution has been passed, the
powers conferred on the Court of First Instance by sections 15 to 18 shall not be exercised in relation to any realisable
property held by the company in relation to which the functions of the liquidator are exercisable- <* Note - Exp. X-
Ref.: Sections 15, 16, 17, 18 *> (Amended 25 of 1998 s. 2)

(& soastoinhibit him from exercising those functions for the purpose of distributing any property held by
the company to the company's creditors; or

(b) so as to prevent the payment out of any property of expenses (including the remuneration of the
liquidator or any provisional liquidator) properly incurred in the winding up in respect of the property.

(3 Nothing in the Companies Ordinance (Cap 32) shall be taken as restricting, or enabling the restriction of,
the exercise of the powers conferred on the Court of First Instance by sections 15 to 18. <* Note - Exp. X-Ref.:
Sections 15, 16, 17, 18 *> (Amended 25 of 1998 s. 2)

(3A) Subsection (3) shall apply to any proceedings relating to an appeal, further appeal or review against any
exercise of the powers referred to in that subsection as if the court hearing the appeal, further appeal or review, as the
case may be, were the Court of First Instance. (Added 90 of 1995 s. 21. Amended 25 of 1998 s. 2)

(4) Subsection (2) does not affect the enforcement of a charging order made before the relevant time or on
property which was subject to arestraint order at the relevant time.

(5) Inthissection-

"company" (£ H]) means any company which may be wound up under the Companies Ordinance (Cap 32);
"the relevant time" (5 R BFft]) means-
(@ where no order for the winding up of the company has been made, the time of the passing of the
resolution for voluntary winding up;
(b) where such an order has been made and, before the presentation of the petition for the winding up of
the company by the Court of First Instance, such a resolution had been passed by the company, the
time of the passing of the resolution; and (Amended 25 of 1998 s. 2)
(c) inany other case where such an order has been made, the time of the making of the order.
(Enacted 1994)
[cf. 1986 ¢c. 32s. 17 U.K|]

Section: 23 Insolvency officers dealing with property subject to restraint 30/06/1997
order

() Without prejudice to the generality of any provision contained in the Bankruptcy Ordinance (Cap 6), the
Companies Ordinance (Cap 32) or any other Ordinance, where-
(& any insolvency officer seizes or disposes of any property in relation to which his functions are not
exercisable because it is for the time being subject to arestraint order; and
(b) at the time of the seizure or disposal he believes, and has reasonable grounds for believing, that he is
entitled (whether in pursuance of an order of a court or otherwise) to seize or dispose of that property,
he shall not be liable to any other person in respect of any loss or damage resulting from the seizure or disposal except
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in so far asthe loss or damage is caused by his negligence; and the insolvency officer shall have alien on the property,
or the proceeds of its sale, for such of his expenses as were incurred in connection with the liquidation, bankruptcy or
other proceedings in relation to which the seizure or disposal purported to take place and for so much of his
remuneration as may reasonably be assigned for his acting in connection with those proceedings.
(2) Any insolvency officer who incurs expenses-
(& inrespect of such property asis mentioned in subsection (1)(a) and in so doing does not know and has
no reasonable grounds to believe that the property is for the time being subject to arestraint order; or
(b) other than in respect of such property asis so mentioned, being expenses which, but for the effect of a
restraint order, might have been met by taking possession of and realising the property,
shall be entitled (whether or not he has seized or disposed of that property so as to have alien under that subsection) to
payment of those expenses under section 18(1) or (4).
(Enacted 1994)
[cf. 1986 c. 32s. 17A U.K ]

[Section: |24 |Receivers: supplementary provisions | 30/06/1997 |

(1) Where areceiver appointed under section 15 or 17 or in pursuance of a charging order takes any action-
(& inrelation to property which is not realisable property, being action which he would be entitled to take
if it were such property;
(b) believing, and having reasonable grounds for believing, that he is entitled to take that action in relation
to that property,
he shall not be liable to any person in respect of any loss or damage resulting from his action except in so far as the
loss or damage is caused by his negligence.

(2) Any amount due in respect of the remuneration and expenses of a receiver so appointed shall, if no sumis
available to be applied in payment of it under section 18(5), be paid by the prosecutor or, in a case where proceedings
for a specified offence are not instituted, by the person on whose application the receiver was appointed.

(Enacted 1994)
[cf. 1986 c. 32s. 18 U.K ]

|Section:  [24A |Interpretation IL.N. 12 of 2003 [01/04/2003 |

PART IVA
REMITTANCE AGENTS AND MONEY CHANGERS

In this Part and Schedule 6, unless the context otherwise requires-

"certificate of identity" (547325HHZE), "document of identity" (%5:5 B 47E), "identity card" (547:5) and "travel
document” (JE{TEE ) have the meanings respectively assigned to them under section 2 of the Immigration
Ordinance (Cap 115);

"currency" (&), "exchange transaction" (4t#4%2 %) and "money changer" (& &4t HAREH) have the meanings
respectively assigned to them under section 2 of the Money Changers Ordinance (Cap 34);

"money" (<& %) means money in whatever form or currency;

"premises’ (5% F7) includes place;

"record" (#C'$%) includes, in addition to arecord in writing-

() adisc, tape or other device in which data other than visual images are embodied so as to be capable,
with or without the aid of some other equipment, of being reproduced from the disc, tape or other
device; and

(b) afilm, tape or other device in which visual images are embodied so as to be capable, with or without
the aid of some other equipment, of being reproduced from the film, tape or other device;

"remittance agent" (MEZX(CEE A)-

(@ subject to paragraph (b), means a person who provides a service to another person or persons as a
business, of one or more of the following-

(i) sending, or arranging for the sending of, money to;
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(ii) receiving, or arranging for the receipt of, money from; or

(iif) arranging for the receipt of money in,

aplace outside Hong Kong;

(b) does not include-

(i) anauthorized institution within the meaning of the Banking Ordinance (Cap 155);

(i) an authorized insurer or authorized insurance broker within the meaning of the Insurance
Companies Ordinance (Cap 41);

(iii) acorporation licensed under Part V of the Securities and Futures Ordinance (Cap 571) to carry
on abusinessin any regulated activity within the meaning of Schedule 5 to that Ordinance or the
licensed representative of such corporation within the meaning of that Ordinance; (Replaced 5 of
2002 s. 407)

(iv) (Repealed 5 of 2002 s. 407)

"remittance transaction" (MEZK%Z%5) means a service falling within paragraph (a) of the definition of "remittance

"

agent".
(Part IVA added 8 of 2000's. 2)

[Section:  [24B |Register of remittance agents and money changers |L.N. 81 of 2000 [01/06/2000 |

(1) The Secretary for Security shall, by notice in the Gazette-

(a8 appoint apublic officer to be the responsible officer for the purposes of this section;

(b) specify an address to which a notice required to be given under this section to the responsible officer
shall be sent.

(2) Theresponsible officer shall maintain aregister, in such form as he thinks fit, containing-

(@) the name of every remittance agent and the address of every premises in Hong Kong at which a
remittance agent provides, whether in whole or in part and whether or not any other activity is carried
on in the premises, a service as a remittance agent;

(b) the name of every money changer and the address of every premises in Hong Kong at which a money
changer carries on, whether in whole or in part and whether or not any other activity is carried on in
the premises, business as a money changer; and

(c) such other particulars of remittance agents and money changers as the responsible officer thinks fit.

(3) Theregister shall be kept at such place asis notified by the responsible officer by notice in the Gazette.

(4) A person who is already, immediately before the commencement of this section, a remittance agent or
money changer shall, not later than 3 months after that commencement, send a notice in writing to the responsible
officer at the specified address stating, in the case of a remittance agent, the particulars required to be included in the
register under subsection (2)(a) and, in the case of a money changer, the particulars required to be included in the
register under subsection (2)(b).

(5 A person who becomes a remittance agent or money changer on or after the commencement of this section
shall, not later than 1 month after so becoming a remittance agent or money changer, as the case may be, send a notice
in writing to the responsible officer at the specified address stating, in the case of a remittance agent, the particulars
required to be included in the register under subsection (2)(a) and, in the case of a money changer, the particulars
required to be included in the register under subsection (2)(b).

(6) Where a person ceases to be a remittance agent or money changer, or any particulars given by the person to
the responsible officer under subsection (4) or (5) changes subsequent to the original submission, then the person shall
not later than 3 months after the event send a notice in writing to the responsible officer at the specified address
informing the responsible officer of his ceasing to be a remittance agent or money changer, or of such change, as the
case may be.

(7) Any person may, with effect from such date and during such hours as shall be notified by the responsible
officer by notice in the Gazette-

(8 inspect the register;

(b) with the consent of the responsible officer, obtain a copy of an entry in the register or an extract from
the register.

(8) A person who, without reasonable excuse, contravenes subsection (4), (5) or (6) commits an offence and is
liable on conviction to afine at level 5.

(9) A person who sends any particulars under subsection (4), (5) or (6) which are false in a material particular
commits an offence and is liable on conviction to afine at level 6 and to imprisonment for 6 months.
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(20) In this section-
"register" (o #5£1M) means the register maintained under subsection (2);
"responsible officer" (B & A &) means the responsible officer appointed under subsection (1)(a);
"specified address' (¥5HH#111}) means the address specified under subsection (1)(b).
(Part IVA added 8 of 2000 s. 2)

[Section:  [24C [Duty on remittance agents and money changers to keep records|L.N. 262 of 2006 [26/01/2007 |

(1) This section shall not apply to a remittance transaction or exchange transaction which is less than $8000 in
value or an equivalent amount in any other currency. (Amended L.N. 262 of 2006)
(2) A remittance agent shall-

(8 not complete aremittance transaction unless the remittance agent keeps a record of -

(i) if the transaction falls within paragraph (a)(i) of the definition of "remittance agent" in section
24A,, the particulars specified in Part 1 of Schedule 6;

(if) if the transaction falls within paragraph (a)(ii) of the definition of "remittance agent” in section
24A,, the particulars specified in Part 2 of Schedule 6;

(iii) if the transaction falls within paragraph (a)(iii) of the definition of "remittance agent" in section
24A, the particulars specified in Part 3 of Schedule 6;

(b) verify the name and identity of the instructor or recipient referred to in the particulars, as the case may
be, by reference to his certificate of identity, document of identity, identity card or travel document, if
such instructor or recipient appearsin person; and

(c) keep that record for not less than 6 years after the date of the transaction notwithstanding that the
remittance agent may have ceased his business subsequent to the transaction.

(3) A money changer shall-

(8 not complete an exchange transaction (and notwithstanding section 3(1)(c) of the Money Changers
Ordinance (Cap 34)) unless the money changer keeps arecord of the particulars specified in Part 4 of
Schedule 6;

(b) verify the name and identity of the client referred to in the particulars by reference to his certificate of
identity, document of identity, identity card or travel document, if such client appearsin person; and

(c) keep that record for not less than 6 years after the date of the transaction notwithstanding that the
money changer may have ceased his business subsequent to the transaction.

(4) A remittance agent who contravenes subsection (2), or a money changer who contravenes subsection (3),
commits an offence and is liable on conviction to afine at level 6 and to imprisonment for 3 months.
(5) The Secretary for Security may, by notice in the Gazette, amend-

(8 the amount specified in subsection (1);

(b) Schedule 6.

(Part VA added 8 of 2000 s. 2)

[Section:  [24D  |Criminal liability IL.N. 81 of 2000 |01/06/2000 |

(1) If aperson employed by a remittance agent does an act which would be an offence under section 24C(4) if
done by aremittance agent, each of the following personsis guilty of that offence asif he were a remittance agent who
had committed the offence and each person is liable to the penalty prescribed for the offence-

(&) the person employed by the remittance agent, unless the person shows that he exercised reasonable
diligence to avoid the commission of the offence;

(b) the remittance agent, unless the remittance agent took reasonable steps to prevent the commission of
the offence; and

(c) where the employer of the person is a corporation, each director, manager, secretary and other similar
officer of the corporation and any person purporting to act in any of those capacities unless he took
reasonable steps to prevent the commission of the offence.

(2) Subject to subsection (3), for the purposes of this section, a person is deemed to be a director of a
corporation if he occupies the position of a director by whatever name he may be called or is a person in accordance
with whose directions or instructions a director of the corporation acts.

(3) A person shall not, by reason only that a director of the corporation acts on advice given by him in a
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professional capacity, be taken to be a person in accordance with whose directions or instructions a director acts.

(4) If apartner in a partnership of remittance agents commits an offence under section 24C(4) and it is proved
that the offence was committed with the consent or connivance of, or was attributable to any neglect on the part of,
any other partner of the partnership, that other partner shall be guilty of the like offence.

(5) Thissection shall apply to and in relation to a money changer as it applies to and in relation to a remittance
agent asif any reference in subsections (1) to (4) to aremittance agent were a reference to a money changer.

(Part VA added 8 of 2000 s. 2)

Section: 24E Power of authorized officers to enter premises and inspect L.N. 81 of 2000 |01/06/2000
books, etc.

(1) Subject to subsection (6), where an authorized officer has a reasonable suspicion that a remittance agent has

| =g === 7

committed an offence under this Part (in this section referred to as the "suspected offence” (I%E3E1T)), he may, with

such assistants as may be necessary, enter any premises where the activities of the remittance agent are being carried
on and may demand the production of and inspect the remittance agent's records relating to any remittance transaction
carried out by the remittance agent or relating to his activities as a remittance agent, and may take notes, copies or
extracts thereof or therefrom.

(2) Where pursuant to subsection (1) an authorized officer has entered any premises where the activities of a
remittance agent are being carried on, he may seize any records relating to any remittance transaction carried out by
the remittance agent or relating to his activities as a remittance agent that the officer reasonably believes to be related
to the suspected offence.

(3) Any records seized under subsection (2) shall, as soon as practicable after such seizure, be delivered to the
Commissioner of Police or the Commissioner of Customs and Excise, or to some person nominated by either
Commissioner in that behalf, by the authorized officer who seized them.

(4) Where any records seized under subsection (2) are delivered in accordance with subsection (3) to the
Commissioner of Police or the Commissioner of Customs and Excise, or to some person nominated by either
Commissioner in that behalf, the Commissioner of Police, the Commissioner of Customs and Excise or that person, as
the case may be, shall, if no prosecution is instituted within 6 months after such delivery in respect of the suspected
offence to which they relate, return, or arrange for the return of, such records to the remittance agent from whom they
were so seized.

(5) Thissection shall apply to and in relation to a money changer asit applies to and in relation to a remittance
agent asif any reference in subsections (1) to (4)-

() toaremittance agent were areference to amoney changer;
(b) to aremittance transaction were areference to an exchange transaction.

(6) An authorized officer shall not exercise his power under subsection (1) in respect of premises which are
domestic premises except pursuant to awarrant issued under subsection (7).

(7) A magistrate may, if satisfied by information upon oath that there are reasonable grounds for the suspected
offence, issue a warrant authorizing an authorized officer, with such assistants as may be necessary, to exercise his
power under subsection (1) in respect of any domestic premises where the activities of the remittance agent concerned
are being carried on.

(8) In this section, "domestic premises’ ({3 € & fT) means any premises or place used exclusively for

residential purposes and constituting a separate household unit.
(Part VA added 8 of 2000 s. 2)

Section: 25 Dealing with property known or believed to represent proceeds 30/06/1997
of indictable offence

PART V
MISCELLANEOUS
(1) Subject to section 25A, a person commits an offence if, knowing or having reasonable grounds to believe

that any property in whole or in part directly or indirectly represents any person's proceeds of an indictable offence, he
deals with that property.
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(2) Inproceedings against a person for an offence under subsection (1), it is a defence to prove that-
(@ heintended to disclose to an authorized officer such knowledge, suspicion or matter asis mentioned in
section 25A (1) in relation to the act in contravention of subsection (1) concerned; and
(b) thereisreasonable excuse for hisfailure to make disclosure in accordance with section 25A(2).
(3) A person who commits an offence under subsection (1) isliable-
(& on conviction upon indictment to afine of $5000000 and to imprisonment for 14 years; or
(b) onsummary conviction to afine of $500000 and to imprisonment for 3 years.
(4) In this section and section 25A, references to an indictable offence include a reference to conduct which
would constitute an indictable offence if it had occurred in Hong Kong.
(Enacted 1994. Replaced 90 of 1995 s. 22)

Section: 25A Disclosure of knowledge or suspicion that property represents |L.N. 173 of 2004 |07/01/2005
proceeds, etc. of indictable offence

(1) Where aperson knows or suspects that any property-
(8 inwholeor in part directly or indirectly represents any person's proceeds of;
(b) was used in connection with; or
(c) isintended to be used in connection with,
an indictable offence, he shall as soon as it is reasonable for him to do so disclose that knowledge or suspicion,
together with any matter on which that knowledge or suspicion is based, to an authorized officer.

(2) If aperson who has made a disclosure referred to in subsection (1) does any act in contravention of section
25(1) (whether before or after such disclosure), and the disclosure relates to that act, he does not commit an offence
under that section if-

(&) that disclosure is made before he does that act and he does that act with the consent of an authorized
officer; or
(b) that disclosure is made-
(i) after hedoesthat act;
(if) onhisinitiative; and
(iii) assoon asit isreasonable for him to makeit.
(3) A disclosurereferred to in subsection (1)-
(@ shal not be treated as a breach of any restriction upon the disclosure of information imposed by
contract or by any enactment, rule of conduct or other provision;
(b) shall not render the person who made it liable in damages for any loss arising out of -
(i) thedisclosure;
(i) any act done or omitted to be done in relation to the property concerned in consequence of the
disclosure.

(4) Inthe case of aperson who was in employment at the relevant time, this section shall have effect in relation
to disclosures to the appropriate person in accordance with the procedure established by his employer for the making
of such disclosures asit has effect in relation to disclosures to an authorized officer.

(5) A person commits an offence if, knowing or suspecting that a disclosure has been made under subsection
(1) or (4), he discloses to any other person any matter which is likely to prejudice any investigation which might be
conducted following that first-mentioned disclosure.

(6) In proceedings against a person for an offence under subsection (5), it is a defence to prove-

(& that he did not know or suspect that the disclosure concerned was likely to be prejudicial in the way
referred to in that subsection; or
(b) that he had lawful authority or reasonable excuse for making that disclosure.

(7) A person who contravenes subsection (1) commits an offence and is liable on conviction to afine at level 5
and to imprisonment for 3 months.

(8 A person who commits an offence under subsection (5) isliable-

(& on conviction upon indictment to a fine of $500000 and to imprisonment for 3 years; or
(b) on summary conviction to afine at level 6 and to imprisonment for 1 year.

(9) Information obtained under or by virtue of a disclosure referred to in subsection (1) may be disclosed-

(@) by any authorized officer to the Department of Justice, the Hong Kong Police Force, the Customs and
Excise Department, the Immigration Department, and the Independent Commission Against
Corruption, for the purpose of combating crime; and
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(b) by any authorized officer to the authorities or persons responsible for investigating or preventing
crime, or handling the disclosure of knowledge or suspicion on property relating to crime, of any place
outside Hong Kong which the authorized officer thinks fit, for the purpose of combating crime.
(Added 21 of 2004 s. 24)

(10) Subsection (9) is without prejudice to any other right to disclose information obtained under or by virtue of
adisclosure referred to in subsection (1) that may exist apart from subsection (9). (Added 21 of 2004 s. 24)
(Enacted 1994. Added 90 of 1995 s. 22)

[Section: |26 |Restriction on revealing disclosure under section 25A IL.N. 362 of 1997 [01/07/1997 |

(1) Subject to subsection (2), no witnessin any civil or criminal proceedings shall be obliged-

(a) toreved that adisclosure was made under section 25A(1) or (4); (Amended 90 of 1995 s. 23)

(b) toreved theidentity of any person as the person making the disclosure; or

(c) toanswer any question if the answer would lead, or would tend to lead, to the revealing of any fact or
matter referred to in paragraph (a) or (b).

(2) Subsection (1) shall not apply in any proceedings-

(@ for an offence under section 25 or 25A or this section; or (Amended 90 of 1995 s. 23)

(b) where the court is of the opinion that justice cannot fully be done between the parties without revealing
the disclosure or the identity of any person as the person making the disclosure.

(3) Subject to subsections (4), (5) and (6), no person shall publish or broadcast any information so as to reveal
or suggest-

(@) that adisclosure was made under section 25A(1) or (4); or (Amended 90 of 1995 s. 23)

(b) theidentity of any person as the person making the disclosure.

(4) Insubsection (3), "information" (&£})-

(@ includesareport of any civil or criminal proceedings,

(b) does not include information published for statistical purposes by, or under the authority of, the
Government.

(5) Subsection (3) shall not apply in respect of proceedings-

(@) against the person making the disclosure for an offence under section 25 or 25A; or (Amended 90 of
1995 s. 23)

(b) for an offence under this section.

(6) The court or amagistrate may, if satisfied that it isin the interests of justice to do so, by order dispense with
the requirements of subsection (3) to such extent as may be specified in the order.
(7) If information is published or broadcast in contravention of subsection (3), each of the following persons-

(@ in the case of publication as part of a newspaper or periodical publication, any proprietor, editor,
publisher and distributor thereof;

(b) inthe case of a publication otherwise than as part of a newspaper or periodical publication, any person
who publishes it and any person who distributesiit;

(c) in the case of a broadcast, any person who broadcasts the information and, if the information is
contained in a programme, any person who transmits or provides the programme and any person
having functions in relation to the programme corresponding to those of the editor of a newspaper or
periodical publication,

commits an offence and is liable on conviction to afine at level 5 and to imprisonment for 6 months.
(8 Proceedingsfor an offence under this section shall not be instituted except with the consent of the Secretary
for Justice. (Amended L.N. 362 of 1997)
(9) Inthissection-
"broadcast” (&%) includes broadcast by radio, film, videotape or television;
"publish" (Hiff) means publish in writing.
(Enacted 1994)

[Section: |27 |Sentencing in respect of specified offences |250f 1998s.2  |01/07/1997 |

Remarks:
Amendments retroactively made - see 25 of 1998 s. 2
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(1) This section applies where, in proceedings in the District Court or the Court of First Instance, a person has
been convicted of a specified offence. (Amended 25 of 1998 s. 2)

(2) The prosecution may furnish information to the court regarding any or all of the following-

(@ the nature and extent of any harm caused, directly or indirectly, to any person by the act in respect of
which the person has been so convicted;

(b) the nature and extent of any benefit, whether financial or otherwise, that accrued or was intended to
accrue, directly or indirectly, to that or any other person from that act;

(c) theprevalence of that specified offence;

(d) the nature and extent of any harm, whether direct or indirect, caused to the community by recent
occurrences of that specified offence;

(e) the nature and extent of the total benefit, whether financial or otherwise, accruing directly or indirectly
to any person from recent occurrences of that specified offence.

(3 Only information that would be admissible in evidence in criminal proceedings (including proceedings in
respect of sentencing) may be furnished to the court under subsection (2).

(4) If the prosecution so requests, the court shall determine whether the evidence adduced at the tria or, if the
conviction followed a plea of guilty, the matters accepted by the court prior to conviction show that the specified
offence was an organized crime.

(5) The prosecution shall not request a determination under subsection (4) unless it has given notice to the
person of itsintention to seek such a determination, and unless such notice has been given prior to the plealast entered
by the person or within such further time as may have been allowed by the court under subsection (6).

(6) If aperson has pleaded guilty to a specified offence and it appears to the court, having regard to the time at
which the prosecution was informed of the accused's intention to plead guilty, that it would be in the interests of
justice to allow the prosecution further time within which to give the notice provided for in subsection (5), the court
may order accordingly and may specify such period for that purpose as it considers reasonable in the circumstances,
and if notice is given pursuant to an order under this subsection the court may allow the accused to withdraw his plea
of guilty.

(7) The court shall not make a determination under subsection (4) that a specified offence was an organized
crime unless, subsequent to his receipt of the notice required to be given under subsection (5), the person convicted
has been given an opportunity to be heard on the matter.

(8 If in making a determination under subsection (4) the court determines that the specified offence was an
organized crime by reason of its connection with the activities of a particular triad society, the prosecution may furnish
information to the court regarding the nature and extent of those activities and the way in which the offence was
connected with those activities.

(9) The court may receive and take into account regarding a matter referred to in subsection (8) any
information which it considers reliable in the circumstances.

(10) Where the prosecution seeks to furnish information to a court under this section regarding any matter
referred to in subsection (2) or (8), the court shall allow the person convicted an opportunity to object to the reception
of the information, and where any such information is received by the court the court shall alow the person an
opportunity to furnish information regarding that same matter.

(11) Subject to subsections (12) and (13), where a court is satisfied beyond reasonable doubt-

(@) that the specified offence was an organized crime; or

(b) asto any information furnished under subsection (2) or (8),
or where any such matter is agreed by the person convicted, the court shall have regard to such matter when it passes a
sentence on the person for the relevant specified offence and may, if it thinks fit, pass a sentence on the person for that
offence that is more severe than the sentence it would, in the absence of such matter, have passed.

(12) If an application has been made for a confiscation order under section 8, the court shall not have regard for
the purpose of subsection (11) to any proceeds of a specified offence or organized crime to which the application for
the confiscation order relates.

(13) A sentence passed pursuant to subsection (11) shall not exceed the maximum penalty permitted by law for
the offence.

(14) This section operates without prejudice to any other information that may be furnished to a court before a
person is sentenced, or to any other information to which a court shall or may have regard when sentencing a person
for any offence.

(15) This section does not apply to a person who is convicted of a specified offence committed before the
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commencement of this section.

(Enacted 1994)
Section: 28 Disclosure of information held by public bodies 25 of 1998; 13 of |01/07/1997
1999
Expanded Cross Reference:
15, 16, 17
Remarks:

Adaptation amendments retroactively made - see 25 of 1998 s. 2; 13 of 1999 s. 3

(1) Subject to subsection (4), the Court of First Instance may, on an application by the prosecutor, order any
material mentioned in subsection (3) which isin the possession of a public body to be produced to the Court of First
Instance within such period as the Court of First Instance may specify.

(2) The power to make an order under subsection (1) is exercisable if-

(@ the powers conferred on the Court of First Instance by sections 15(1) and 16(1) are exercisable by
virtue of section 14(1); or
(b) those powers are exercisable by virtue of section 14(2) and the Court of First Instance has made a
restraint or charging order which has not been discharged,
but where the power to make an order under subsection (1) is exercisable by virtue only of paragraph (b), section
14(3) shall apply for the purposes of this section asit applies for the purposes of sections 15 and 16.
(3) The material referred to in subsection (1) is any material which-
(@) has been submitted to an officer of a public body by the defendant or by a person who has at any time
held property which was realisable property;
(b) has been made by an officer of a public body in relation to the defendant or such a person; or
(c) is correspondence which passed between an officer of a public body and the defendant or such a
person,
and an order under that subsection may require the production of all such material or of a particular description of
such material, being material in the possession of the body concerned.

(4) An order under subsection (1) shall not require the production of any material unlessit appears to the Court
of First Instance that the material is likely to contain information that would facilitate the exercise of the powers
conferred on the Court of First Instance by sections 15 to 17 or on a receiver appointed under section 15 or 17 or in
pursuance of a charging order. <* Note - Exp. X-Ref.: Sections 15, 16, 17 *>

(5) The Court of First Instance may by order authorize the disclosure to such a receiver of any material
produced under subsection (1) or any part of such material; but the Court of First Instance shall not make an order
under this subsection unless a reasonable opportunity has been given for an officer of the public body to make
representations to the Court of First Instance.

(6) Material disclosed in pursuance of an order under subsection (5) may, subject to any conditions contained
in the order, be further disclosed for the purposes of the functions under this Ordinance of the receiver or the Court of
First Instance.

(7) The Court of First Instance may by order authorize the disclosure to an authorized officer of any material
produced under subsection (1) or any part of such material; but the Court of First Instance shall not make an order
under this subsection unless-

() areasonable opportunity has been given for an officer of the public body to make representations to
the Court of First Instance; and

(b) it appearsto the Court of First Instance that the material is likely to be relevant in exercising functions
relating to the investigation of specified offences.

(8) Material disclosed in pursuance of an order under subsection (7) may, subject to any conditions contained
in the order, be further disclosed for the purposes of functions relating to the investigation of specified offences.

(99 Materia may be produced or disclosed in pursuance of this section notwithstanding any obligation as to
secrecy or other restriction upon the disclosure of information imposed by statute or otherwise.

(10) An order under subsection (1) and, in the case of material in the possession of a public body, an order under
section 4(2) may require any officer of the public body (whether named in the order or not) who may for the time
being be in possession of the material concerned to comply with it, and such an order shall be served as if the
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proceedings were civil proceedings against the Government. (Amended 13 of 1999 s. 3)
(11) In this section "public body" (73 #FE) means-
(@ any Government department; and
(b) any body specified by the Chief Executive under subsection (12). (Amended 13 of 1999 s. 3)
(12) The Chief Executive may, by notice in the Gazette, specify a body to be a public body for the purposes of
this section. (Amended 13 of 1999 s. 3)
(Enacted 1994. Amended 25 of 1998 s. 2)
[cf. 1986 c. 32s. 30 U.K ]

Section: 29 Compensation L.N. 362 of 1997;|01/07/1997
25 of 1998

Expanded Cross Reference:
15, 16, 17

Remarks:
Amendments retroactively made - see 25 of 1998 s. 2

(1) If aninvestigation is begun against a person for a specified offence or offences and any of the following
circumstances occur, namely-

(@ no proceedings are instituted against that person;

(b) proceedings are instituted against that person but do not result in his conviction for any specified
offence (including any proceedings referred to in section 8(1)(a)(ii) where no confiscation order is
made against that person);

(ba) that person absconds after proceedings are instituted against him and subsequently-

(i) bhe ceasesto be an absconder; and
(ii) either-
(A) those proceedings are continued or reinstituted but do not result in his conviction for any
specified offence; or
(B) those proceedings are not continued or reinstituted within a reasonable period after it is
known to the Secretary for Justice that he has ceased to be an absconder; or (Added 90 of
1995 s. 25. Amended L.N. 362 of 1997)

(c) proceedings are instituted against that person and he is convicted of one or more specified offences,
but
(i) theconviction or convictions concerned are quashed; or
(i) heisgranted a pardon in respect of the conviction or convictions concerned,

the Court of First Instance may, on application by a person who held property which was realisable property (or, in the
case of such a person who has died, his personal representative on his behalf), order compensation to be paid by the
Government to the applicant if, having regard to al the circumstances, it considers it appropriate to make such an
order.

(2) The Court of First Instance shall not order compensation to be paid under subsection (1) unless it is
satisfied-

(8 subject to subsection (3A), that there has been some serious default on the part of any person
concerned in the investigation or prosecution of the offence or offences concerned; and

(b) that the applicant has suffered loss in consequence of anything done in relation to the property by or in
pursuance of an order of the Court of First Instance under sections 15 to 17. <* Note - Exp. X-Ref.:
Sections 15, 16, 17 *>

(3) Subject to subsection (3A), the Court of First Instance shall not order compensation to be paid under
subsection (1) in any case where it appears to the Court of First Instance that the investigation would have been
continued, or the proceedings would have been instituted or continued, as the case may be, if the serious default had
not occurred.

(3A) Subsections (2)(a) and (3) shall not apply to any case to which subsection (1)(ba) is applicable. (Added 90
of 1995 s. 25)

(4) Without prejudice to subsection (1), where-

(@) adisclosureis made by any person in accordance with section 25A(2) in relation to any property;

Cap 455 - ORGANIZED AND SERIOUS CRIMES ORDINANCE 36




(b) in consequence of the disclosure and for the purposes of an investigation or prosecution in respect of a
specified offence or offences any act is done or omitted to be done in relation to that property; and

(c) no proceedings are instituted against any person in respect of that offence or those offences or no order
is made by the Court of First Instance under section 15 or 16 in relation to that property,

the Court of First Instance may, on application by a person who held the property, order compensation to be paid by
the Government to the applicant if, having regard to all the circumstances, it considers it appropriate to make such an
order.

(5) The Court of First Instance shall not order compensation to be paid under subsection (4) unless it is
satisfied-

(a) that there has been some serious default on the part of any person concerned in the investigation or
prosecution of the offence or offences concerned and that, but for that default, the act or omission
referred to in subsection (4)(b) would not have occurred; and

(b) the applicant has, in consequence of the act or omission referred to in subsection (4)(b), suffered loss
in relation to the property.

(6) Theamount of compensation to be paid under this section shall be such as the Court of First Instance thinks

just in all the circumstances of the case.
(Enacted 1994. Amended 90 of 1995 s. 25; 25 of 1998 s. 2)
[cf. 1986 c. 32 ss. 19 & 24(3) U.K.]

[Section: |30 |Rules of court |250f 1998s.2  |01/07/1997 |

Remarks:
Amendments retroactively made - see 25 of 1998 s. 2

The power to make rules of court under section 54 of the High Court Ordinance (Cap 4) shall include power to

make rules of court for the purposes of this Ordinance.
(Enacted 1994. Amended 25 of 1998 s. 2)

[Section:  [31 |Amendment of amount in section 8(4) and Schedules 13 of 1999 01/07/1997 |

Remarks:
Amendments retroactively made - see 13 of 1999 s. 3

Subject to the approva of the Legislative Council, the Chief Executive in Council may by order amend the

amount specified in section 8(4) and the Schedules.
(Enacted 1994. Amended 13 of 1999 s. 3)

[Section:  [32 |Savings | 130/06/1997 |

This Ordinance operates without prejudice to the Drug Trafficking (Recovery of Proceeds) Ordinance (Cap

405).
(Enacted 1994)

|Section: |33 |(Omitted as spent) 130/06/1997 |
(Omitted as spent)
(Enacted 1994)
[Section: |34 |(Omitted as spent) 130/06/1997 |
(Omitted as spent)
(Enacted 1994)
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[Section: |35 |(Omitted as spent) 130/06/1997 |
(Omitted as spent)
(Enacted 1994)
[Section:  [36 |(Omitted as spent) 130/06/1997 |
(Omitted as spent)
(Enacted 1994)
Schedule: |1 OFFENCES RELEVANT TO DEFINITIONS OF 15 of 2007 06/07/2007
"ORGANIZED CRIME" AND "SPECIFIED OFFENCE"
[sections 2, 8 & 31]
(Replaced 26 of 2002 s. 3)
Common law offences
1. murder
2. kidnapping
3. falseimprisonment
4. conspiracy to pervert the course of justice

10.

11.

Statutory offences

Offence
Import and Export Ordinance (Cap 60)
section 6A
section 6C
section 6D(1) and (2)
section 6E

section 18
Immigration Ordinance (Cap 115)
section 37D(1)

section 38(4)
section 42(1) and (2)

Dangerous Drugs Ordinance (Cap 134)
section 4(1)
section 4A(1)
section 6(1)

Gambling Ordinance (Cap 148)
section 5

section 7(1)
Societies Ordinance (Cap 151)
section 19

section 21
section 22

Money Lenders Ordinance (Cap 163)
section 24(1)
Crimes Ordinance (Cap 200)
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Description*

import or export of strategic commodities

import of certain prohibited articles

export of certain prohibited articles

carriage, etc. of prescribed articlesin Hong Kong waters
importing or exporting unmanifested cargo

arranging passage to Hong Kong of unauthorized entrants

carrying an illegal immigrant

false statements, forgery of documents and use and
possession of forged documents

trafficking in dangerous drugs
trafficking in purported dangerous drugs
manufacturing a dangerous drug

operating, managing or controlling gambling establishment
bookmaking

penalties on an office-bearer, etc. of an unlawful society

allowing a meeting of an unlawful society to be held on
premises

inciting etc., a person to become a member of an unlawful
society

lending money at an excessive interest rate
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12.

13.

14.

14A.

section 24
section 25

section 53

section 54
section 55
section 60
section 61
section 71
section 75(1)
section 98(1)
section 100(1)
section 105

section 118
section 119
section 120
section 129
section 130
section 131
section 134

section 137
section 139

Theft Ordinance (Cap 210)

section 9

section 10

section 11(1)
section 16A

section 17

section 18

section 18D

section 19

section 23(1) and (4)
section 24(1)

Offences against the Person Ordinance
(Cap 212)

section 17

Firearms and Ammunition Ordinance (Cap
238)

section 13
section 14

Trade Descriptions Ordinance
(Cap 362)

section 9(1) and (2)

section 12
(provided that for the purpose of this
Ordinance, an offence under section
12 of the Trade Descriptions
Ordinance does not include an
offence relating only to false trade
description)
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threatening a person with intent
assaulting with intent to cause certain acts to be done or
omitted

causing explosion likely to endanger life or property

attempt to cause explosion, or making or keeping explosive
with intent to endanger life or property

making or possession of explosive

destroying or damaging property

threats to destroy or damage property

forgery

possessing a false instrument with intent

counterfeiting notes and coins with intent

custody or control of counterfeit notes and coins with intent

importation and exportation of counterfeit notes and coins

rape

procurement of person by threats

procurement of person by false pretences

trafficking to or from Hong Kong in persons

control over person for purpose of unlawful sexual act or
prostitution

causing prostitution of person

detention of person for unlawful sexual act or in vice
establishment

living on earnings of prostitution

keeping a vice establishment

theft

robbery

burglary

fraud (Added 45 of 1999 s. 6)

obtaining property by deception

obtaining a pecuniary advantage by deception
procuring false entry in certain records

false accounting

blackmail

handling stolen goods

shooting or attempting to shoot, or wounding or striking
with intent to do grievous bodily harm

possession of arms or ammunition without licence
dealing in arms or ammunition without alicence

offences in respect of infringement of trade mark rights
import or export of goods bearing forged trade mark

being accessory to certain offences committed outside Hong
Kong (Added L.N. 11 of 2000)
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15.

16.

17.

18.

19.

section 22
(provided that for the purpose of this
Ordinance, "offence under this
Ordinance" referred to in section 22
of the Trade Descriptions Ordinance
only means an offence under-
(@) section 9(1) or (2) of that
Ordinance; or
(b) section 12 of that Ordinance,
excluding any offence relating
only to false trade description)
Drug Trafficking (Recovery of Proceeds)
Ordinance (Cap 405)
section 25(1)

Organized and Serious Crimes Ordinance
(Cap 455)
section 25(1)

Weapons of Mass Destruction (Control of
Provision of Services) Ordinance (Cap 526)
section 4

Copyright Ordinance (Cap 528)
section 118(1), (4) and (8)
(provided that for the purpose of this
Ordinance, "infringing copy"
referred to in section 118(1) and (4)
of the Copyright Ordinance does not
include a copy of awork whichisan
infringing copy by virtue only of
section 35(3) of that Ordinance and
which was lawfully made in the
country, territory or areawhere it
was made)
section 120(1), (2), (3) and (4)
(provided that for the purpose of this
Ordinance, "infringing copy" referred
to in section 120(1) and (3) of the
Copyright Ordinance does not
include a copy of awork whichisan
infringing copy by virtue only of
section 35(3) of that Ordinance and
which was lawfully made in the
country, territory or areawhere it was
made) (Amended 15 of 2007 s. 77)
Chemical Weapons (Convention)
Ordinance (Cap 578)
section 5
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dealing with property known or believed to represent
proceeds of drug trafficking (Replaced 26 of 2002 s. 3)

dealing with property known or believed to represent
proceeds of indictable offence (Replaced 26 of 2002 s. 3)

providing services that assist the development, production,
acquisition or stockpiling of weapons of mass destruction
(Added 90 of 1997 s. 15)

offences relating to making or dealing with infringing
copies

offences relating to making infringing copies outside Hong
Kong (Added L.N. 11 of 2000)

prohibition against using, developing or producing,
acquiring, stockpiling, retaining, participating in the
transfer of, engaging in military preparations, or in
preparations of amilitary nature, intending to use,
chemical weapons, or assisting, encouraging or inducing
anyone to engage in any activity prohibited by the



Convention on the Prohibition of the Development,
Production, Stockpiling and Use of Chemical Weapons
and on their Destruction, signed at Paris on 13 January
1993 (Added 26 of 2003 s. 44)

Note:

*  The short description of offences in this Schedule is for ease of reference only.

|Schedule: |2 |OTHER SPECIFIED OFFENCES |22 of 2008 |04/07/2008 |
[sections 2, 8 & 31]
(Replaced 26 of 2002 s. 3)
Common law offences
1. mandaughter
2. conspiracy to defraud

Statutory offences

Offence
Import and Export Ordinance (Cap 60)
section 14

section 14A
section 18A
section 35A

Immigration Ordinance (Cap 115)
section 37DA(1)

Dangerous Drugs Ordinance (Cap 134)
section 5(1)

section 9(1), (2) and (3)
section 35(1)

section 37(1)

Gambling Ordinance (Cap 148)
section 14

section 15(1)

Registration of Persons Ordinance
(Cap 177)
section 7A

Crimes Ordinance (Cap 200)
section 72
section 73
section 74
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Description*

alteration of vessel, aircraft or vehicle for the purpose of
smuggling

construction, etc., of vesselsfor the purpose of smuggling

assisting, etc., in export of unmanifested cargo

assisting, etc., in carriage of prohibited, etc., articles

assisting unauthorized entrant to remain

supplying or procuring a dangerous drug to or for
unauthorized persons

offences relating to cannabis plant or opium poppy

keeping or managing a divan for the taking of dangerous
drugs

permitting premises to be used for unlawful trafficking,
manufacturing or storage of dangerous drugs

providing money for unlawful gambling or for an unlawful
lottery
permitting premises to be used as gambling establishment

possession of forged identity cards

copying afalse instrument
using afalseinstrument
using a copy of afalse instrument
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section 76
section 99(1)

section 101

9.  Prevention of Bribery Ordinance
(Cap 201)
section 4(1)
section 4(2)

section 4(2A)
section 4(2B)

section 5(1)

section 5(2)

section 5(3)
section 5(4)
section 6(1)
section 6(2)
section 9(1)
section 9(2)
10. Theft Ordinance (Cap 210)
section 12(1)

section 18A

11. Offences against the Person Ordinance (Cap 212)
section 19

12. Criminal Procedure Ordinance

making or possessing equipment for making a false
instrument

passing, etc. counterfeit notes and coins

making or custody or control of counterfeiting materials
and implements

bribery of public servant

soliciting or accepting bribesin the capacity of a public
servant (Added L.N. 229 of 2007)

bribery of Chief Executive (Added 22 of 2008 s. 6)

soliciting or accepting bribes in the capacity of Chief
Executive (Added 22 of 2008 s. 6)

bribery of public servant for giving assistance, etc. in
regard to contracts (Replaced 22 of 2008 s. 6)

soliciting or accepting bribesin the capacity of a public
servant for giving assistance, etc. in regard to contracts
(Added L.N. 229 of 2007)

bribery of Chief Executive for giving assistance, €tc. in
regard to contracts (Added 22 of 2008 s. 6)

soliciting or accepting bribes in the capacity of Chief
Executive for giving assistance, etc. in regard to
contracts (Added 22 of 2008 s. 6)

bribery for procuring withdrawal of tenders

soliciting or accepting bribes for withdrawal of tenders
(Added L.N. 229 of 2007)

soliciting or accepting bribes in the capacity of an agent
(Added L.N. 229 of 2007)

bribery of agent

aggravated burglary
obtaining services by deception

wounding or inflicting grievous bodily harm

(Cap 221)
section 90(1) doing an act with intent to impede apprehension or
prosecution of offender
(Enacted 1994)
Note:
*  The short description of offences in this Schedule is for ease of reference only.
Schedule: |3 ASSETS ON WHICH A CHARGING ORDER MAY BE 25 of 1998 01/07/1997

IMPOSED

Remarks:

Adaptation amendments retroactively made - see 25 of 1998 s. 2
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[sections 16 & 31]
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1. LandinHong Kong.
2. Securities of any of the following kinds-
(@ Government stock;
(b) stock of any body incorporated in Hong Kong;
(c) stock of any body incorporated outside Hong Kong or of any state or territory outside Hong Kong,
being stock registered in aregister kept at any place within Hong Kong;
(d) unitsof any unit trust in respect of which aregister of the unit holdersis kept at any place within Hong
Kong.
3. Inthis Schedule-
(@ the terms "Government stock” (EXJiF26 25) and "land" (f}1) have the same meaning as in section 2
of the High Court Ordinance (Cap 4);
(b) the terms "stock" (J5{53) and "unit trust" (EE{i7{ZEEE<) have the same meaning as in section 20A
of that Ordinance.
(Enacted 1994. Amended 25 of 1998 s. 2)
Schedule: |4 ORGANIZED AND SERIOUS CRIMES ORDINANCE (CAP [L.N. 362 of 1997;/01/07/1997
455) 25 of 1998
Remarks:

Amendments retroactively made - see 25 of 1998 s. 2

*3.

*3.

[section 3(7)(C)]
SECTION 3
NOTICE REQUIRING ATTENDANCE TO ANSWER
QUESTIONS OR FURNISH INFORMATION
(name and address of person)

ON oo , in the Court of First Instance, Hong Kong an order was made
(date) by the Hon. Mr.
JUSEICE e under section 3 of the Organized and Serious Crimes Ordinance (Cap

455) for the purpose of an investigation into an organized crime. A copy of the order as it relates to you is
annexed to this Notice.

Particulars of the organized crime under investigation are-
(8 offence PSPPSR PR PRURTPRORPRON
(D) Date of OffENCE & i
(C) Place of OffENCE i ...coeeeee e s
(o) IO 1 g T= 7= g (Lot U1 = SO

The order was made in respect of you.

The order was made in respect of ........cccoccvevveceececcn e s , and you are a person of
(description of persons)
that description.

The order authorizes the Secretary for Justice to require a person referred to in paragraph 3 above-

Cap 455 - ORGANIZED AND SERIOUS CRIMES ORDINANCE 43




*(a)
*(b)

to answer guestions or otherwise furnish information with respect to any matter that reasonably
appears to an authorized officer to be relevant to the investigation;

to produce any material that reasonably appears to the Secretary for Justice to relate to any matter
relevant to the investigation, or any material of a class that reasonably appears to him to so relate.

5. This Notice requires you-

*(a)

*(b)

7. NOTE:

Dated this

= 1= 010 [ 0= 0] (=IO TRTRRR ,

(date and time of interview)
to answer guestions or otherwise furnish information with respect to any matter that reasonably
appears to the authorized officer to be relevant to the investigation;
1O PrOTUCE @ ...ttt nb e n e
(time(s) and place(s))
the following material or class of material-

(other terms of the order relevant to the person)

1. ThisNotice hasimportant legal consequences. It isin your intereststo read the provisions of
the Ordinance set out with this Notice, and to seek legal advicein relation to your rightsand
obligations under the Notice.

2. You may be accompanied by a solicitor and a barrister when you attend to answer questions
or furnish information in compliance with paragraph 5(a) of the notice, or to produce
material in compliance with paragraph 5(b) of the notice.

day of 19

for and on behalf of the
Secretary for Justice.

* Delete as appropriate.

(Enacted 1994. Amended L.N. 362 of 1997; 25 of 1998 s. 2)

Schedule: |5 CERTIFICATE OF SENTENCE IN RESPECT OF TERM OF |25 of 1998s.2 |01/07/1997
IMPRISONMENT FIXED UNDER SECTION 13 OF THE
ORGANIZED AND SERIOUS CRIMES ORDINANCE (CAP
455)

Remarks:

Amendments retroactively made - see 25 of 1998 s. 2

[sections 13(8) & 31]

To the Commissioner of Correctional Services.

Whereas the Court of First Instance/District Court* -
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(@ onthe...... day of ........... 19...

(i) sentenced ... (name of defendant) in respect of the specified offence/offences*, within the
meaning of the Organized and  Serious Crimes  Ordinance (Cap  455),
0 PSSRSO

(particulars of offence/offences*); and
*(ii) imposed a period of imprisonment/detention* of ........ months/years* in respect of that offence/those
offences*; and
(b) onthe......... day of .............. 19...... made a confiscation order under section 8(7)(a) of the Organized and
Serious Crimes Ordinance (Cap 455) that that defendant pay the amount of $............... :

This is to certify that on the ....... day of ........... 19 ... the Court of First Instance/District Court* made an
order under section 13 of the Organized and Serious Crimes Ordinance (Cap 455) fixing a term of imprisonment
of ....... months/years* which that person isto serve if any of the amount to be paid under that confiscation order is not
paid or recovered on or beforethe....... day of ........... 19.....

Dated this.......... day of ............. 19...

Registrar of the
High Court/District Court*.

* Delete where inapplicable.

Note: Section 13(4) of the Organized and Serious Crimes Ordinance (Cap 455) provides that where a person becomes
liable to serve a term of imprisonment fixed under section 13 of that Ordinance in respect of a confiscation
order and is also liable to serve a term of imprisonment (or detention) in respect of the specified offence or
offences concerned, that first-mentioned term of imprisonment shall not begin to run until after the end of that
second-mentioned term of imprisonment (or detention).

(Enacted 1994. Schedule 5 added 90 of 1995 s. 26. Amended 25 of 1998 s. 2)

Schedule: |6 PARTICULARS TO BE RECORDED BY REMITTANCE L.N. 262 of 2006 |26/01/2007
AGENTSAND MONEY CHANGERS

[sections 24A & 24C]
PART 1

PARTICULARS TO BE RECORDED BY REMITTANCE AGENTS WHERE
PARAGRAPH (a)(i) OF THE DEFINITION OF "REMITTANCE
AGENT" IN SECTION 24A ISAPPLICABLE

Transaction serial number

Currency and amount involved

Date and time of receiving instructions from instructor(s)/sender(s)

Instruction details (including method of delivery and/or acknowledgement)

Name, identity card number (or certificate of identity, document of identity or travel document number with
place of issue), telephone number and address of instructor(s)

Name, identity card number (or certificate of identity, document of identity or travel document number with
place of issue), telephone number and address of sender(s) (Amended L.N. 262 of 2006)

Bank account(s) involved, if any

Name and particulars of recipient(s)

Currency and amount to each recipient
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Date and time sent
PART 2

PARTICULARS TO BE RECORDED BY REMITTANCE AGENTS WHERE
PARAGRAPH (a)(ii) OF THE DEFINITION OF "REMITTANCE
AGENT" IN SECTION 24A ISAPPLICABLE

Transaction serial number

Currency and amount involved

Date and time of receiving instructions by the agent

Instruction details (including method of receipt and/or acknowledgement)

Name and address, or name and bank account number of instructor(s)

Name, telephone number and address of sender(s)

Bank account(s) involved, if any

Name, identity card number (or certificate of identity, document of identity or travel document number with
place of issue), telephone number, address or, if payment is to be made into a Hong Kong bank account, the
name of the account holder and account number, of the recipient(s) apart from the remittance agent

Currency and amount involved by each recipient

Date and time received by recipient(s)

PART 3

PARTICULARS TO BE RECORDED BY REMITTANCE AGENTS WHERE
PARAGRAPH (g)(iii) OF THE DEFINITION OF "REMITTANCE
AGENT" IN SECTION 24A |ISAPPLICABLE

Transaction serial number

Currency and amount involved

Date and time of receiving instructions from instructor(s)

Instruction details (including method of delivery and/or acknowledgement)

Name, identity card number (or certificate of identity, document of identity or travel document number with
place of issue), telephone number and address of instructor(s)

Date and time of giving instructions to agent outside Hong Kong

Bank account(s) involved, if any

Name, particulars, telephone number and address of recipient(s)

Currency and amount to each recipient

Name, identity card number (or certificate of identity, document of identity or travel document number with
place of issue), telephone number and address of sender(s). (Added L.N. 262 of 2006)

PART 4
PARTICULARS TO BE RECORDED BY MONEY CHANGERS

Transaction serial number
Date and time of transaction
Currencies and amount exchanged
Exchange rate
Name, identity card number (or certificate of identity, document of identity or travel document number with
place of issue) of client
Telephone number and address of client
(Schedule 6 added 8 of 2000 s. 3)
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