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An Act relating to certain Trade Practices

Part |—Preliminary

1 Short title[seeNote 1]

This Act may be cited as the Trade Practices Act 1974.

2 ODbject of thisAct

The object of this Act isto enhance the welfare of Australians
through the promotion of competition and fair trading and
provision for consumer protection.

2A Application of Act to Commonwealth and Commonwealth
authorities

(1) Subject to this section and sections 44AC, 44E and 95D, this Act
binds the Crown in right of the Commonwealth in so far asthe
Crown in right of the Commonwealth carries on a business, either
directly or by an authority of the Commonwealth.

(2) Subject to the succeeding provisions of this section, this Act
applies asif:
(a) the Commonwealth, in so far asit carries on a business
otherwise than by an authority of the Commonwealth; and

(b) each authority of the Commonwealth (whether or not acting
as an agent of the Crown in right of the Commonweslth) in
s0 far asit carries on a business;

were a corporation.

(3) Nothing in this Act makes the Crown in right of the
Commonwealth liable to a pecuniary penalty or to be prosecuted
for an offence.

(3A) The protection in subsection (3) does not apply to an authority of
the Commonweslth.

(4) Part 1V doesnot apply in relation to the business carried on by the
Commonwealth in developing, and disposing of interestsin, land
in the Australian Capital Territory.
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Part | Preliminary

Section 2B

2B Application of Act to Statesand Territories

(1) Thefollowing provisions of this Act bind the Crown in right of
each of the States, of the Northern Territory and of the Australian
Capital Territory, so far as the Crown carries on a business, either
directly or by an authority of the State or Territory:

(@ PartlV;

(b) Part XIB;

(c) the other provisions of this Act so far asthey relate to the
above provisions.

(2) Nothing in this Act renders the Crown in right of a State or
Territory liable to a pecuniary penalty or to be prosecuted for an
offence.

(3) The protection in subsection (2) does not apply to an authority of a
State or Territory.

2BA Application of Part IV to local government bodies

(1) Part1V appliesinrelation to aloca government body only to the
extent that it carries on a business, either directly or by an
incorporated company in which it has a controlling interest.

(2) Inthissection:

local government body means a body established by or under alaw
of a State or Territory for the purposes of local government, other
than a body established solely or primarily for the purposes of
providing a particular service, such as the supply of electricity or
water.

2C Activitiesthat are not business

(1) For the purposes of sections 2A, 2B and 2BA, the following do not
amount to carrying on a business:

(@) imposing or collecting:
(i) taxes; or
(ii) levies; or
(iii) feesfor licences;
(b) granting, refusing to grant, revoking, suspending or varying
licences (whether or not they are subject to conditions);
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Section 2C

(c) atransaction involving:

(i) only personswho are all acting for the Crown in the
same right (and none of whom is an authority of the
Commonwealth or an authority of a State or Territory);
or

(ii) only personswho are al acting for the same authority of
the Commonwealth; or

(iii) only personswho are all acting for the same authority of
a State or Territory; or

(iv) only the Crown in right of the Commonwealth and one
or more hon-commercial authorities of the
Commonwealth; or

(v) only the Crowninright of a State or Territory and one
or more hon-commercial authorities of that State or
Territory; or

(vi) only non-commercial authorities of the Commonwealth;
or
(vii) only non-commercial authorities of the same State or
Territory; or
(viii) only personswho are al acting for the same local
government body (within the meaning of section 2BA)
or for the same incorporated company in which such a
body has a controlling interest;
(d) the acquisition of primary products by a government body
under legidation, unless the acquisition occurs because:

(i) the body chooses to acquire the products; or

(ii) the body has not exercised a discretion that it has under
the legislation that would allow it not to acquire the
products.

(2) Subsection (1) does not limit the things that do not amount to
carrying on a business for the purposes of sections 2A, 2B and
2BA.

(3) Inthissection:

acquisition of primary products by a government body under
legidlation includes vesting of ownership of primary productsin a
government body by legidlation.
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(4)

3 Repeal

government body means the Commonwealth, a State, a Territory,
an authority of the Commonwealth or an authority of a State or
Territory.

licence means alicence that alows the licensee to supply goods or
services.

primary products means:
(a) agricultural or horticultural produce; or
(b) crops, whether on or attached to the land or not; or
(c) animals (whether dead or alive); or
(d) the bodily produce (including natural increase) of animals.

For the purposes of this section, an authority of the
Commonweslth or an authority of a State or Territory is
non-commercial if:

(a) itisconsgtituted by only one person; and
(b) itisneither atrading corporation nor afinancial corporation.

The Restrictive Trade Practices Act 1971 and the Restrictive Trade
Practices Act 1972 are repeal ed.

4 Interpretation

(1)

In this Act, unless the contrary intention appears.

acquireincludes:
(a) inrelation to goods—acquire by way of purchase, exchange
or taking on lease, on hire or on hire-purchase; and
(b) inrelation to services—accept.

AEMC or Australian Energy Market Commission means the body
established by section 5 of the Australian Energy Mar ket
Commission Establishment Act 2004 of South Austraia.

AER or Australian Energy Regulator means the body established
by section 44AE.

AER Chair means the Chair of the AER.

AER member means a member of the AER.
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arrive at, in relation to an understanding, includes reach or enter
into.

authorisation means:

(@) an authorisation under Division 1 of Part V11 granted by the
Commission or by the Tribunal on areview of a
determination of the Commission; or

(b) an authorisation under Division 3 of Part VIl granted by the
Tribunal.

authority, in relation to a State or Territory (including an external
Territory), means.
(a) abody corporate established for a purpose of the State or the
Territory by or under alaw of the State or Territory; or
(b) anincorporated company in which the State or the Territory,
or abody corporate referred to in paragraph (a), has a
controlling interest.

authority of the Commonwealth means:

(a) abody corporate established for a purpose of the
Commonwealth by or under alaw of the Commonwealth or a
law of a Territory; or

(b) anincorporated company in which the Commonwealth, or a
body corporate referred to in paragraph (&), has a controlling
interest.

banker includes, but is not limited to, abody corporate that isan
ADI (authorised deposit-taking institution) for the purposes of the
Banking Act 1959.

business includes a business not carried on for profit.
cartel provision has the meaning given by section 44ZZRD.
Chairperson means the Chairperson of the Commission.

clearance means a clearance under Division 3 of Part VI granted
by the Commission or by the Tribunal on areview of a
determination of the Commission.

commencing date means 1 October 1974.
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Commission means the Australian Competition and Consumer
Commission established by section 6A, and includes a member of
the Commission or a Division of the Commission performing
functions of the Commission.

competition includes competition from imported goods or from
services rendered by persons not resident or not carrying on
businessin Australia.

Competition Principles Agreement means the Competition
Principles Agreement made on 11 April 1995 between the
Commonwealth, New South Wales, Victoria, Queensland, Western
Australia, South Australia, Tasmania, the Australian Capital
Territory and the Northern Territory, being that agreement asin
force from timeto time.

Conduct Code Agreement means the Conduct Code Agreement
made on 11 April 1995 between the Commonwealth, New South
Wales, Victoria, Queensland, Western Australia, South Australia,
Tasmania, the Australian Capital Territory and the Northern
Territory, being that agreement asin force from time to time.

corporation means a body corporate that:
(a) isaforeign corporation;
(b) isatrading corporation formed within the limits of Australia
or isafinancia corporation so formed;
(c) isincorporated in a Territory; or
(d) isthe holding company of abody corporate of akind referred
to in paragraph (a), (b) or (c).
Council means the National Competition Council established by
section 29A.

Councillor means a member of the Council, including the Council
President.

Council President means the Council President referred to in
subsection 29C(1).

covenant means a covenant (including a promise not under seal)
annexed to or running with an estate or interest in land (whether at
law or in equity and whether or not for the benefit of other land),
and proposed covenant has a corresponding meaning.
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debenture includes debenture stock, bonds, notes and any other
document evidencing or acknowledging indebtedness of a body
corporate, whether congtituting a charge on property of the body
corporate or not.

Deputy Chairperson means a Deputy Chairperson of the
Commission.

Deputy President means a Deputy President of the Tribunal, and
includes a person appointed to act as a Deputy President of the
Tribunal.

Deputy Registrar means a Deputy Registrar of the Tribunal.

designated Commonwealth energy law means:

(a) the National Electricity (Commonwealth) Law and
Regulations (as defined by the Australian Energy Market Act
2004); or

(b) the National Gas (Commonwealth) Law and Regulations (as
defined by the Australian Energy Market Act 2004); or

(c) the Offshore Western Australian Pipelines (Commonwealth)
Law and Regulations (as defined by the Australian Energy
Market Act 2004).

document includes:

(@) abook, plan, paper, parchment or other material on which
there iswriting or printing, or on which there are marks,
symbols or perforations having a meaning for persons
qualified to interpret them; and

(b) adisc, tape, paper or other device from which sounds or
messages are capable of being reproduced.

dual listed company arrangement has the same meaning asin
section 125-60 of the Income Tax Assessment Act 1997.

enforcement proceeding means:
() aproceeding for an offence against Part VC; or

(b) aproceeding instituted under Part V1 (other than
section 87AAA).

Family Court Judge means a Judge of the Family Court (including
the Chief Judge, the Deputy Chief Judge, a Judge Administrator or
a Senior Judge).
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financial corporation means afinancia corporation within the
meaning of paragraph 51(xx) of the Constitution and includes a
body corporate that carries on as its sole or principal business the
business of banking (other than State banking not extending
beyond the limits of the State concerned) or insurance (other than
State insurance not extending beyond the limits of the State
concerned).

financial product has the same meaning asin Division 2 of Part 2
of the Australian Securities and Investments Commission Act 2001.

financial service has the same meaning asin Division 2 of Part 2
of the Australian Securities and Investments Commission Act 2001.

foreign corporation means a foreign corporation within the
meaning of paragraph 51(xx) of the Constitution and includes a
body corporate that isincorporated in an external Territory.

fully-participating jurisdiction means a State or Territory that:
(a) isaparticipating jurisdiction as defined in section 150A; and
(b) isnot named in a notice in operation under section 150K.

give effect to, in relation to a provision of a contract, arrangement
or understanding, includes do an act or thing in pursuance of or in
accordance with or enforce or purport to enforce.

goods includes:
(a) ships, aircraft and other vehicles;
(b) animals, including fish;
(c) minerals, trees and crops, whether on, under or attached to
land or not; and
(d) gasand electricity.

infringement notice means an infringement notice issued under
section 87ZE.

infringement notice compliance period has the meaning given by
section 87ZJ.

infringement notice provision means:
() aprovision of Part IVA; or
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(b) aprovision of Division 1 or 1AAA of Part V (other than
section 52, paragraph 53A(1)(c), section 54, subsection 56(1)
or section 58 or 64); or

(c) subsection 65C(1) or (3) or 65D(1) or section 65G; or

(d) section 87ZN or 87Z0.

member of the Commission includes the Chairperson and a person
appointed to act as a member of the Commission but does not
include an associate member of the Commission.

member of the Tribunal includes the President and a person
appointed to act as amember of the Tribunal.

New Zealand Commerce Commission means the Commission
established by section 8 of the Commerce Act 1986 of New
Zedand.

New Zealand Crown corporation means a body corporate that is
an instrument of the Crown in respect of the Government of New
Zealand.

non-party consumer, in relation to conduct, means a person who is
not, or has not been, a party to an enforcement proceeding in
relation to the conduct.

organisation of employees means an organisation that existsor is
carried on for the purpose, or for purposes that include the purpose,
of furthering the interests of its membersin relation to their
employment.

personal injury has (except in section 68B) a meaning affected by
section 4KA.

practice of exclusive dealing means the practice of exclusive
dealing referred to in subsection 47(2), (3), (4), (5), (6), (7), (8) or
(9).

practice of resale price maintenance means the practice of resale
price maintenance referred to in Part VIII.

President means the President of the Tribunal and includes a
person appointed to act as President of the Tribunal.

presidential member or presidential member of the Tribunal
means the President or a Deputy President.
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price includes a charge of any description.

provision, in relation to an understanding, means any matter
forming part of the understanding.

Registrar means the Registrar of the Tribunal.

require, in relation to the giving of a covenant, means require or
demand the giving of a covenant, whether by way of making a
contract containing the covenant or otherwise, and whether or not a
covenant is given in pursuance of the requirement or demand.

send includes deliver, and sent and sender have corresponding
meanings.

services includes any rights (including rightsin relation to, and
interestsin, real or persona property), benefits, privileges or
facilities that are, or are to be, provided, granted or conferred in
trade or commerce, and without limiting the generality of the
foregoing, includes the rights, benefits, privileges or facilities that
are, or are to be, provided, granted or conferred under:

(a) acontract for or in relation to:

(i) the performance of work (including work of a
professional nature), whether with or without the supply
of goods;

(ii) the provision of, or the use or enjoyment of facilities
for, amusement, entertainment, recreation or instruction;
or

(iii) the conferring of rights, benefits or privileges for which
remuneration is payable in the form of aroyalty, tribute,
levy or similar exaction;

(b) acontract of insurance;

(c) acontract between a banker and a customer of the banker
entered into in the course of the carrying on by the banker of
the business of banking; or

(d) any contract for or in relation to the lending of moneys;

but does not include rights or benefits being the supply of goods or
the performance of work under a contract of service.

share includes stock.

South Australian Electricity Legislation means:

10
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(a) the National Electricity Law set out in the Schedule to the
National Electricity (South Australia) Act 1996 of South
Australiaasin force from time to time; and

(b) any regulations, asin force from time to time, made under
Part 4 of that Act.

The reference in paragraph (a) to the National Electricity Law set
out in the Schedule to the National Electricity (South Australia)
Act 1996 of South Australia asin force from time to timeincludes
areference to any Rules or other instruments, as in force from time
to time, made or having effect under that Law.

South Australian Gas Legidlation means:

(a) the National Gas Law set out in the Schedule to the National
Gas (South Australia) Act 2008 of South Australiaasin force
from timeto time; and

(b) any regulations, asin force from time to time, made under
Part 3 of that Act.

The reference in paragraph (a) to the National Gas Law set out in
the Schedul e to the National Gas (South Australia) Act 2008 of
South Australia as in force from time to time includes a reference
to any Rules or other instruments, asin force from time to time,
made or having effect under that Law.

State/Territory AER member means an AER member referred to
in section 44AP.

State/Territory energy law means any of the following laws.

(a) auniform energy law that applies as alaw of a State or
Territory;

(b) alaw of a State or Territory that applies alaw mentioned in
paragraph (a) as alaw of its own jurisdiction;
(c) any other provisions of alaw of a State or Territory that:
(i) relateto energy; and
(ii) are prescribed by the regulations for the purposes of this
paragraph;
being those provisions asin force from time to time.

substantiation notice means a notice under section 87ZL.

substantiation notice compliance period has the meaning given by
subsection 87ZN(2).
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supply, when used as averb, includes:
(& inrelation to goods—supply (including re-supply) by way of
sale, exchange, lease, hire or hire-purchase; and
(b) inrelation to services—provide, grant or confer;

and, when used as a houn, has a corresponding meaning, and
supplied and supplier have corresponding meanings.

Territory means:
(@) aninterna Territory; or
(b) the Territory of Christmas Island; or
(c) the Territory of Cocos (Keeling) Ilands.

the Court or the Federal Court means the Federal Court of
Australia.

the Family Court means the Family Court of Australia.

trade or commerce means trade or commerce within Australia or
between Australia and places outside Australia.

trading corporation means a trading corporation within the
meaning of paragraph 51(xx) of the Constitution.

Tribunal means the Australian Competition Tribunal, and includes
amember of that Tribunal or a Division of that Tribuna
performing functions of that Tribunal.

uniform energy law means:
(a) the South Australian Electricity Legislation; or
(b) the South Australian Gas Legidation; or
(c) the Western Australian Gas Legidation; or
(d) provisionsof alaw of a State or Territory that:
(i) relateto energy; and
(ii) are prescribed by the regulations for the purposes of this
subparagraph;
being those provisions asin force from time to time.

unsolicited goods means goods sent to a person without any
request made by him or her or on his or her behalf.

unsolicited services means services supplied to a person without
any request made by him or her or on his or her behalf.

12
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Western Australian Gas Legislation means:

(a) the National Gas Access (Western Australia) Law (within the
meaning of the National Gas Access (WA) Act 2009 of
Western Australia) asin force from time to time; and

(b) any regulations, asin force from time to time, made under
Part 3 of that Act.

The reference in paragraph (a) to the National Gas Access
(Western Australia) Law (within the meaning of the National Gas
Access (WA) Act 2009 of Western Australia) asin force from time
to time includes areference to any Rules or other instruments, asin
force from time to time, made or having effect under that Law.

(2) InthisAct:

(a) areferenceto engaging in conduct shall beread asa
reference to doing or refusing to do any act, including the
making of, or the giving effect to a provision of, a contract or
arrangement, the arriving at, or the giving effect to a
provision of, an understanding or the requiring of the giving
of, or the giving of, a covenant;

(b) areference to conduct, when that expression is used as a
noun otherwise than as mentioned in paragraph (@), shall be
read as areference to the doing of or the refusing to do any
act, including the making of, or the giving effect to a
provision of, a contract or arrangement, the arriving at, or the
giving effect to a provision of, an understanding or the
requiring of the giving of, or the giving of, a covenant;

(c) areferenceto refusing to do an act includes a reference to:

(i) refraining (otherwise than inadvertently) from doing
that act; or

(ii) making it known that that act will not be done; and

(d) areference to aperson offering to do an act, or to do an act
on a particular condition, includes a reference to the person
making it known that the person will accept applications,
offers or proposals for the person to do that act or to do that
act on that condition, as the case may be.

(3) Where aprovision of this Act is expressed to render a provision of
acontract, or to render a covenant, unenforceable if the provision
of the contract or the covenant has or is likely to have a particular
effect, that provision of this Act appliesin relation to the provision
of the contract or the covenant at any time when the provision of
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the contract or the covenant has or is likely to have that effect
notwithstanding that:

(a) at an earlier timethe provision of the contract or the covenant
did not have that effect or was not regarded as likely to have
that effect; or

(b) the provision of the contract or the covenant will not or may
not have that effect at alater time.

(4) InthisAct:

(a) areferenceto the acquisition of sharesin the capital of a
body corporate shall be construed as a reference to an
acquisition, whether alone or jointly with another person, of
any legal or equitable interest in such shares; and

(b) areference to the acquisition of assets of a person shall be
construed as a reference to an acquisition, whether alone or
jointly with anather person, of any legal or equitable interest
in such assets but does not include areference to an
acquisition by way of charge only or an acquisition in the
ordinary course of business.

4A Subsidiary, holding and related bodies cor por ate

(1) For the purposes of this Act, abody corporate shall, subject to
subsection (3), be deemed to be a subsidiary of another body
corporate if:

(a) that other body corporate:
(i) controlsthe composition of the board of directors of the
first-mentioned body corporate;

(if) isinaposition to cast, or control the casting of, more
than one-half of the maximum number of votes that
might be cast at a general meeting of the first-mentioned
body corporate; or

(iii) holds more than one-half of the allotted share capital of
the first-mentioned body corporate (excluding any part
of that alotted share capital that carries no right to
participate beyond a specified amount in a distribution
of either profits or capital); or

(b) thefirst-mentioned body corporate is a subsidiary of any
body corporate that is that other body corporate’ s subsidiary

(including any body corporate that is that other body
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corporate’ s subsidiary by another application or other
applications of this paragraph).

(2) For the purposes of subsection (1), the composition of a body

©)

corporate’ s board of directors shall be deemed to be controlled by
another body corporate if that other body corporate, by the exercise
of some power exercisable by it without the consent or concurrence
of any other person, can appoint or remove all or amgjority of the
directors, and for the purposes of this provision that other body
corporate shall be deemed to have power to make such an
appointment if:

(a) aperson cannot be appointed as a director without the
exercisein hisor her favour by that other body corporate of
such a power; or

(b) aperson’s appointment as a director follows necessarily from
his or her being a director or other officer of that other body
corporate.

In determining whether abody corporate is a subsidiary of another
body corporate:

(a) any shares held or power exercisable by that other body
corporate in afiduciary capacity shall be treated as not held
or exercisable by it;

(b) subject to paragraphs (c) and (d), any shares held or power
exercisable:

(i) by any person as a nominee for that other body
corporate (except where that other body corporateis
concerned only in afiduciary capacity); or

(if) by, or by anominee for, asubsidiary of that other body
corporate, not being a subsidiary that is concerned only
in afiduciary capacity;

shall be treated as held or exercisable by that other body
corporate;

(c) any shares held or power exercisable by any person by virtue
of the provisions of any debentures of the first-mentioned
body corporate, or of atrust deed for securing any allotment
of such debentures, shall be disregarded; and

(d) any shares held or power exercisable by, or by a nominee for,
that other body corporate or its subsidiary (not being held or
exercisable as mentioned in paragraph (c)) shall be treated as
not held or exercisable by that other body corporate if the
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ordinary business of that other body corporate or its
subsidiary, as the case may be, includes the lending of money
and the shares are held or the power is exercisable by way of
security only for the purposes of atransaction entered into in
the ordinary course of that business.

(4) A referencein this Act to the holding company of a body corporate

©)

(5A)

(6)

shall be read as areference to a body corporate of which that other
body corporateis asubsidiary.

Where a body corporate:

(@) isthe holding company of another body corporate;

(b) isasubsidiary of another body corporate; or

(c) isasubsidiary of the holding company of another body

corporate;

that first-mentioned body corporate and that other body corporate
shall, for the purposes of this Act, be deemed to be related to each
other.

For the purposes of Parts 1V, VI and VII:

(@) abody corporate that is a party to adual listed company
arrangement is taken to be related to the other body corporate
that is a party to the arrangement; and

(b) abody corporate that is related to one of the parties to the
arrangement is taken to be related to the other party to the
arrangement; and

(c) abody corporate that is related to one of the partiesto the
arrangement is taken to be related to each body corporate that
isrelated to the other party to the arrangement.

In proceedings under this Act, whether in the Court or before the
Tribunal or the Commission, it shall be presumed, unless the
contrary is established, that bodies corporate are not, or were not at
aparticular time, related to each other.

4B Consumers

(D

For the purposes of this Act, unless the contrary intention appears:
(@) aperson shall be taken to have acquired particular goods as a
consumer if, and only if:
(i) the price of the goods did not exceed the prescribed
amount; or
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(ii) where that price exceeded the prescribed amount—the
goods were of akind ordinarily acquired for personal,
domestic or household use or consumption or the goods
consisted of acommercial road vehicle;

and the person did not acquire the goods, or hold himself or
herself out as acquiring the goods, for the purpose of
re-supply or for the purpose of using them up or transforming
them, in trade or commerce, in the course of a process of
production or manufacture or of repairing or treating other
goods or fixtures on land; and

(b) aperson shall be taken to have acquired particular services as
aconsumer if, and only if:
(i) the price of the services did not exceed the prescribed
amount; or
(ii) wherethat price exceeded the prescribed amount—the
services were of akind ordinarily acquired for personal,
domestic or household use or consumption.

(2) For the purposes of subsection (1):

(a) the prescribed amount is $40,000 or, if a greater amount is
prescribed for the purposes of this paragraph, that greater
amount;

(b) subject to paragraph (c), the price of goods or services
purchased by a person shall be taken to have been the amount
paid or payable by the person for the goods or services,

(c) where aperson purchased goods or services together with
other property or services, or with both other property and
services, and a specified price was not allocated to the goods
or servicesin the contract under which they were purchased,
the price of the goods or services shall be taken to have been:

(i) thepriceat which, at the time of the acquisition, the
person could have purchased from the supplier the
goods or services without the other property or services;

(i) if, at the time of the acquisition, the goods or services
were not available for purchase from the supplier except
together with the other property or services but, at that
time, goods or services of the kind acquired were
available for purchase from another supplier without
other property or services—the lowest price at which
the person could, at that time, reasonably have
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purchased goods or services of that kind from another
supplier; or
(iii) if, at the time of the acquisition, goods or services of the
kind acquired were not available for purchase from any
supplier except together with other property or
services—the value of the goods or services at that time;
(d) where a person acquired goods or services otherwise than by
way of purchase, the price of the goods or services shall be
taken to have been:

(i) thepriceat which, at the time of the acquisition, the
person could have purchased the goods or services from
the supplier;

(ii) if, at the time of the acquisition, the goods or services
were not available for purchase from the supplier or
were so available only together with other property or
services but, at that time, goods or services of the kind
acquired were available for purchase from another
supplier—the lowest price at which the person could, at
that time, reasonably have purchased goods or services
of that kind from another supplier; or

(iii) if goods or services of the kind acquired were not
available, at the time of the acquisition, for purchase
from any supplier or were not so available except
together with other property or services—the value of
the goods or services at that time; and

(e) without limiting by implication the meaning of the
expression services in subsection 4(1), the obtaining of credit
by aperson in connection with the acquisition of goods or
services by him or her shall be deemed to be the acquisition
by him or her of a service and any amount by which the
amount paid or payable by him or her for the goods or
servicesisincreased by reason of hisor her so obtaining
credit shall be deemed to be paid or payable by him or her for
that service.

(3) Whereitisalleged in any proceeding under this Act or in any other
proceeding in respect of a matter arising under this Act that a
person was a consumer in relation to particular goods or services, it
shall be presumed, unless the contrary is established, that the
person was a consumer in relation to those goods or services.
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(4) Inthissection, commercial road vehicle means avehicle or trailer
acquired for use principally in the transport of goods on public
roads.

4C Acquisition, supply and re-supply

In this Act, unless the contrary intention appears:

(a) areferenceto the acquisition of goods includes areferenceto
the acquisition of property in, or rightsin relation to, goods
in pursuance of a supply of the goods,

(b) areferenceto the supply or acquisition of goods or services
includes areference to agreeing to supply or acquire goods or
Services,

(c) areferenceto the supply or acquisition of goods includes a
reference to the supply or acquisition of goods together with
other property or services, or both;

(d) areference to the supply or acquisition of servicesincludes a
reference to the supply or acquisition of services together
with property or other services, or both;

(e) areferenceto the re-supply of goods acquired from a person
includes areference to:

(i) asupply of the goods to another person in an altered
form or condition; and
(ii) asupply to another person of goods in which the
first-mentioned goods have been incorporated;
(f) areferenceto the re-supply of services (the original services)
acquired from a person (the original supplier) includes a
reference to:

(i) asupply of the original servicesto another person in an
atered form or condition; and

(if) asupply to another person of other servicesthat are
substantially similar to the original services, and could
not have been supplied if the original services had not
been acquired by the person who acquired them from
the original supplier.

4D Exclusionary provisions

(1) A provision of acontract, arrangement or understanding, or of a
proposed contract, arrangement or understanding, shall be taken to
be an exclusionary provision for the purposes of this Act if:
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(a) the contract or arrangement was made, or the understanding
was arrived at, or the proposed contract or arrangement isto
be made, or the proposed understanding is to be arrived at,
between persons any 2 or more of whom are competitive
with each other; and

(b) the provision has the purpose of preventing, restricting or
limiting:

(i) thesupply of goods or servicesto, or the acquisition of
goods or services from, particular persons or classes of
persons; or

(ii) the supply of goods or servicesto, or the acquisition of
goods or services from, particular persons or classes of
personsin particular circumstances or on particular
conditions;

by all or any of the parties to the contract, arrangement or
understanding or of the proposed parties to the proposed
contract, arrangement or understanding or, if a party or
proposed party is abody corporate, by abody corporate that
isrelated to the body corporate.

(2) A person shall be deemed to be competitive with another person

for the purposes of subsection (1) if, and only if, the
first-mentioned person or a body corporate that is related to that
personis, or islikely to be, or, but for the provision of any
contract, arrangement or understanding or of any proposed
contract, arrangement or understanding, would be, or would be
likely to be, in competition with the other person, or with a body
corporate that is related to the other person, in relation to the
supply or acquisition of all or any of the goods or services to which
the relevant provision of the contract, arrangement or
understanding or of the proposed contract, arrangement or
understanding rel ates.

4E Market

For the purposes of this Act, unless the contrary intention appears,
market means a market in Australia and, when used in relation to
any goods or services, includes a market for those goods or
services and other goods or services that are substitutable for, or
otherwise competitive with, the first-mentioned goods or services.
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4F Referencesto purpose or reason

(1) For the purposes of thisAct:

(a) aprovision of acontract, arrangement or understanding or of
a proposed contract, arrangement or understanding, or a
covenant or a proposed covenant, shall be deemed to have
had, or to have, a particular purposeiif:

(i) the provision wasincluded in the contract, arrangement
or understanding or is to be included in the proposed
contract, arrangement or understanding, or the covenant
was required to be given or the proposed covenant isto
be required to be given, as the case may be, for that
purpose or for purposes that included or include that
purpose; and

(i) that purpose was or is a substantial purpose; and

(b) aperson shal be deemed to have engaged or to engage in
conduct for a particular purpose or a particular reason if:

(i) the person engaged or engages in the conduct for
purposes that included or include that purpose or for
reasons that included or include that reason, as the case
may be; and

(i) that purpose or reason was or is asubstantial purpose or
reason.

(2) This section does not apply for the purposes of subsections 45D(1),
45DA(1), 45DB(1), 45E(2) and 45E(3).

4G Lessening of competition to include preventing or hindering
competition

For the purposes of this Act, references to the lessening of
competition shall be read as including references to preventing or
hindering competition.

4H Application of Act in relation to leases and licences of land and
buildings

InthisAct:
(a) areferenceto acontract shall be construed asincluding a
reference to alease of, or alicence in respect of, land or a
building or part of a building and shall be so construed

Trade Practices Act 1974 21



Part | Preliminary

Section 4J

notwithstanding the express references in this Act to such
leases or licences,

(b) areferenceto making or entering into a contract, in relation
to such alease or licence, shall be read as areference to
granting or taking the lease or licence; and

(c) areferenceto aparty to acontract, in relation to such alease
or licence, shall be read as including areference to any
person bound by, or entitled to the benefit of, any provision
contained in the lease or licence.

4J Joint ventures

In this Act;

(a) areferenceto ajoint ventureisareferenceto an activity in
trade or commerce:
(i) carried on jointly by two or more persons, whether or
not in partnership; or
(ii) carried on by abody corporate formed by two or more
persons for the purpose of enabling those persons to
carry on that activity jointly by means of their joint
control, or by means of their ownership of sharesin the
capital, of that body corporate; and
(b) areference to acontract or arrangement made or
understanding arrived at, or to a proposed contract or
arrangement to be made or proposed understanding to be
arrived at, for the purposes of ajoint venture shall, in relation
to ajoint venture by way of an activity carried on by a body
corporate as mentioned in subparagraph (a)(ii), be read as
including a reference to the memorandum and articles of
association, rules or other document that constitute or
congtitutes, or are or isto constitute, that body corporate.

4K Lossor damagetoincludeinjury

InthisAct:

(a) areferenceto loss or damage, other than areference to the
amount of any loss or damage, includes areference to injury;
and

(b) areferenceto the amount of any loss or damage includes a
reference to damages in respect of an injury.
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4K A Personal injury
In this Act (except in section 68B):

personal injury includes:
(a) pre-natal injury; or
(b) impairment of a person’s physical or mental condition; or
(c) disease;
but does not include an impairment of a person’s mental condition
unless the impairment consists of a recognised psychiatric illness.

4L Severability

If the making of a contract after the commencement of this section
contravenes this Act by reason of the inclusion of a particular
provision in the contract, then, subject to any order made under
section 87, 87AAA or 87A, nothing in this Act affects the validity
or enforceability of the contract otherwise than in relation to that
provision in so far as that provision is severable.

4AM Saving of law relating to restraint of trade and breaches of
confidence

This Act does not affect the operation of:
(a) thelaw relating to restraint of trade in so far asthat law is
capable of operating concurrently with this Act; or
(b) thelaw relating to breaches of confidence;

but nothing in the law referred to in paragraph (a) or (b) affects the
interpretation of this Act.

AN Extended application of Part I11A

(1) Part 1A, and the other provisions of this Act so far asthey relate
to Part I11A, extend to services provided by means of facilities that
are, or will be, wholly or partly within:

(a) anexternal Territory; or

(b) the offshore areain respect of a State, of the Northern
Territory, or of an external Territory, as specified in section 7
of the Offshore Petroleum and Greenhouse Gas Storage Act
2006.
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(3) Nothing in subsection (1) affects the operation of section 15B of
the Acts Interpretation Act 1901 in respect of the application of
Part I11A, and of the other provisions of this Act so far asthey
relate to Part II1A, in any part of:

(a) the coastal seaof Australia; or
(b) the coastal seaof an external Territory;

that is on the landward side of each of the offshore areas referred to
in that subsection.

(4) For the purposes of this section:

service includes proposed service covered by Division 2A of
Part I11A.

5 Extended application of PartsIV, IVA, V, VC etc.

(1) Each of the following provisions:

(@ PartlV;

(b) Part IVA;

(c) PartV (other than Division 1AA);

(e) PartVC;

(f) theremaining provisions of this Act (to the extent to which
they relate to any of the provisions covered by paragraph (a),
(b), (c) or (e));

extends to the engaging in conduct outside Australia by:

(g) bodies corporate incorporated or carrying on business within
Australia; or

(h) Australian citizens; or
(i) personsordinarily resident within Australia.

(1A) Inaddition to the extended operation that section 46A has by virtue
of subsection (1), that section extends to the engaging in conduct
outside Australia by:

(@) New Zealand and New Zealand Crown corporations; or

(b) bodies corporate carrying on business within New Zealand;
or

(c) personsordinarily resident within New Zealand.

(2) Inaddition to the extended operation that sections 47 and 48 have
by virtue of subsection (1), those sections extend to the engaging in
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conduct outside Australia by any personsin relation to the supply
by those persons of goods or servicesto persons within Australia.

(3) Where aclaim under section 82 is made in a proceeding, a person
isnot entitled to rely at a hearing in respect of that proceeding on
conduct to which a provision of this Act extends by virtue of
subsection (1) or (2) of this section except with the consent in
writing of the Minister.

(4) A person other than the Minister, the Commission or the Director
of Public Prosecutionsis not entitled to make an application to the
Court for an order under subsection 87(1) or (1A) in aproceeding
in respect of conduct to which a provision of this Act extends by
virtue of subsection (1) or (2) of this section except with the
consent in writing of the Minister.

(5) The Minister shall give a consent under subsection (3) or (4) in
respect of a proceeding unless, in the opinion of the Minister:

(@) thelaw of the country in which the conduct concerned was
engaged in required or specifically authorised the engaging in
of the conduct; and

(b) itisnotinthe national interest that the consent be given.

6 Extended application of Parts1V, IVA,I1VB, V,VA and VC

(1) Without prejudiceto its effect apart from this section, this Act al'so
has effect as provided by this section.

(2) ThisAct, other than PartsI11A, VIIA and X, has, by force of this
subsection, the effect it would haveif:

(@) any referencesin this Act other than in section 45DB, 55 or
75AZH to trade or commerce were, by express provision,
confined to trade or commerce:

(i) between Australia and places outside Australia;
(ii) among the States;
(iif) within a Territory, between a State and a Territory or
between two Territories; or
(iv) by way of the supply of goods or servicesto the
Commonwealth or an authority or instrumentality of the
Commonwealth; and

(b) sections 44ZZRF, 44ZZRG, 44ZZRJ, 44ZZRK, 45, 45B,

45D to 45EB (other than section 45DB), 46, 46A, 53B and
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60, subsections 64(3) and (4), Division 1AAA of Part V,
sections 75A, 75AZE, 75AZN, 75AZ0, subsections
75AZQ(4) to (7) (inclusive) and Part V111 were, by express
provision, confined in their operation to engaging in conduct
to the extent to which the conduct takes place in the course of
or inrelation to:

(i) trade or commerce between Australia and places outside

Austraia;

(i) trade or commerce among the States;
(iii) trade or commerce within a Territory, between a State
and a Territory or between two Territories; or
(iv) thesupply of goods or services to the Commonwealth or
an authority or instrumentality of the Commonwealth;
and
(c) any referencein Division 2 of Part V to acontract for the
supply of goods or services and any reference in Division 2A
of that Part or in Part VA to the supply of goods, were, by
express provision, confined to a contract made, or the supply
of goods, as the case may be:
(i) inthe course of, or in relation to, trade or commerce
between Australia and places outside Australia;
(ii) inthe course of, or in relation to, trade or commerce
among the States; or
(i) inthe course of, or in relation to, trade or commerce
within a Territory, between a State and a Territory or
between two Territories; and
(d) in subsection 45(1) and subparagraph 87(3)(a)(i) the words
“in so far asit confersrights or benefits or imposes duties or
obligations on a corporation” were omitted; and
(e) insubsection 45B(1) and subparagraph 87(3)(a)(ii) the
words “in so far asit confers rights or benefits or imposes
duties or obligations on a corporation or on a person
associated with a corporation” were omitted; and
(ea) subsections 45D(3), 45D(4) and 45DA(3) were repealed, the
words “In the circumstances specified in subsections (3) and
(4)” were omitted from subsection 45D(1) and the words “In
the circumstances specified in subsection (3)” were omitted
from subsection 45DA(1); and
(eb) the second sentence in subsection 45E(1) were omitted; and
(g) subsection 96(2) were omitted; and
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(h) subject to paragraphs (d), (e), (ea), (eb) and (g), areferencein

this Act to a corporation, except areference in section 4, 48,
49, 50, 50A, 77A, 81, 151AE or 151AJ, included areference
to a person not being a corporation.

(2A) So far as subsection (2) relatesto Part IV, that subsection has effect
in relation to a participating Territory asif the words “within a
Territory,” were omitted from subparagraphs (2)()(iii) and
(2)(b)(iii). For this purpose, participating Territory means a
Territory that is a participating Territory within the meaning of

Part X1A but is not named in a notice in operation under

section 150K.

(2C)

In addition to the effect that this Act (other than Parts I11A, VIIA
and X) has as provided by another subsection of this section, this
Act (other than Parts I11A, VIIA and X) has, by force of this
subsection, the effect it would haveif:

@

(b)

(©

(d)

(€)

the reference in paragraph 44ZZRD(2)(c) to goods or
services supplied, or likely to be supplied, were, by express
provision, confined to goods or services supplied, or likely to
be supplied, to corporations or classes of corporations; and

the reference in paragraph 44ZZRD(2)(d) to goods or
services acquired, or likely to be acquired, were, by express
provision, confined to goods or services acquired, or likely to
be acquired, from corporations or classes of corporations;
and

the reference in paragraph 44ZZRD(2)(e) to goods or
services re-supplied, or likely to be re-supplied, were, by
express provision, confined to goods or services re-supplied,
or likely to be re-supplied, to corporations or classes of
corporations; and

the reference in paragraph 44ZZRD(2)(f) to goods or services
likely to be re-supplied were, by express provision, confined
to goods or services likely to be re-supplied to corporations
or classes of corporations; and

the following paragraphs were added at the end of subsection
4477RD(2):

“.or (g) goodsor servicesre-supplied, or likely to be re-supplied, by

corporations or classes of corporations to whom those goods
or services were supplied by any or al of the parties to the
contract, arrangement or understanding; or

Trade Practices Act 1974 27



Part | Preliminary

Section 6

(h)

()

(9

(h)

(i)

()

(k)

(N
(m)

goods or services likely to be re-supplied by corporations or
classes of corporations to whom those goods or services are
likely to be supplied by any or all of the parties to the
contract, arrangement or understanding.”; and

the reference in subparagraph 44ZZRD(3)(a)(i) to the
production, or likely production, of goods were, by express
provision, confined to the production, or likely production, of
goods for supply to corporations or classes of corporations,
and

the reference in subparagraph 44ZZRD(3)(a)(ii) to the supply
of services were, by express provision, confined to the supply
of servicesto corporations or classes of corporations; and
each reference in subparagraphs 44ZZRD(3)(a)(iii), (b)(i)
and (ii) to persons or classes of persons were, by express
provision, confined to corporations or classes of
corporations; and

the reference in subparagraph 44ZZRD(3)(b)(iii) to the
geographical areas in which goods or services are supplied,
or likely to be supplied, were, by express provision, confined
to the geographical areasin which goods or services are
supplied, or likely to be supplied, to corporations or classes
of corporations; and

the reference in subparagraph 44ZZRD(3)(b)(iv) to the
geographical areasin which goods or services are acquired,
or likely to be acquired, were, by express provision, confined
to the geographical areasin which goods or services are
acquired, or likely to be acquired, from corporations or
classes of corporations; and

the reference in paragraph 44Z2ZRD(3)(c) to the supply or
acquisition of goods or services were, by express provision,
confined to supply of goods or servicesto, or the acquisition
of goods or services from, corporations or classes of
corporations; and

the reference in paragraph 44ZZRD(4)(€) to paragraph (2)(e)
or (f) included a reference to paragraph (2)(g) or (h); and
section 44ZZRD also provided that it isimmaterial whether
the identities of the corporations referred to in subsection (2)
or (3) of that section can be ascertained; and

(n) each reference in the following provisions of this Act:

(i) Division 1 of Part IV (other than section 44ZZRD);
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(ii) any other provision (other than section 4, 44ZZRD,
151AE or 151AJ or this subsection or subsection (5A))
to the extent to which it relatesto Division 1 of Part IV;
to a corporation included a reference to a person not being a
corporation.
For the purposes of this subsection, likely and production have the
same meaning asin Division 1 of Part V.

(2D) In addition to the effect that this Act (other than Parts 1A, VIIA
and X) has as provided by another subsection of this section, this
Act (other than Parts111A, VIIA and X) has, by force of this
subsection, the effect it would haveif:

(a) sections44ZZRF, 447ZRG, 44ZZRJ and 44ZZRK were, by
express provision, confined in their operation to engaging in
conduct to the extent to which the conduct involves the use
of, or relates to, a postal, telegraphic, telephonic or other like
service within the meaning of paragraph 51(v) of the
Constitution; and

(b) each referencein the following provisions of this Act:

(i) Division1of Part IV;

(ii) any other provision (other than section 4, 151AE or
151AJ or this subsection or subsection (5A)) to the
extent to which it relates to Division 1 of Part 1V;

to a corporation included a reference to a person not being a
corporation.

(2E) In addition to the effect that this Act (other than Parts111A, VIIA
and X) has as provided by another subsection of this section, this
Act (other than Parts111A, VIIA and X) has, by force of this
subsection, the effect it would have if:

(a) sections44Z7ZRF, 4477RG, 44Z7ZRJ and 44ZZRK were, by
express provision, confined in their operation to engaging in
conduct to the extent to which the conduct takes placein, or
relates to:

(i) aTerritory; or

(i) a Commonwealth place (within the meaning of the
Commonwealth Places (Application of Laws) Act 1970);
and

(b) each reference in the following provisions of this Act:

(i) Division 1 of Part 1V;
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©)

(4)

©)

(5A)

(ii) any other provision (other than section 4, 151AE or
151AJ or this subsection or subsection (5A)) to the
extent to which it relates to Division 1 of Part IV;

to a corporation included a reference to a person not being a
corporation.

In addition to the effect that this Act, other than PartsI11A, VIIA
and X, has as provided by another subsection of this section, the
provisions of Part IVA, of Divisions 1, 1AAA, 1AA and 1A of
Part V and of Divisions 2 and 3 of Part VC have, by force of this
subsection, the effect they would have if:

(a) those provisions (other than sections 55 and 75AZH) were,
by express provision, confined in their operation to engaging
in conduct to the extent to which the conduct involves the use
of postal, telegraphic or telephonic services or takes place in
aradio or television broadcast; and

(b) areferencein those provisionsto a corporation included a
reference to a person not being a corporation.

In addition to the effect that this Act, other than Parts I11A, VIIA
and X, has as provided by another subsection of this section, the
provisions of Part IVA and of Division 1 (other than sections 53A
and 55) and Divisions 1AAA and 1AA of Part V and of Division 2
of Part VC (other than sections 75AZD, 75AZH and 75AZ0) also
have, by force of this subsection, the effect they would haveif:
(a) those provisionswere, by express provision, confined in their
operation to engaging in conduct in a Territory; and
(b) areferencein those provisionsto athing done by a
corporation in trade or commerce included areference to a
thing done in the course of the promotional activities of a
professional person.

In the application of section 73 in relation to a supplier who isa

natural person, that section has effect as if there were substituted

for paragraph 73(6)(a) the following paragraph:

“(a) the supplier had died or is an undischarged bankrupt or a
person whose affairs are being dealt with under Part X of the
Bankruptcy Act 1966; or”.

Despite anything in section 44ZZRF or 44ZZRG, if a body
corporate other than a corporation is convicted of an offence
against that section (as that section applies because of this section),

30

Trade Practices Act 1974



Preliminary Part |

Section 6AA

the offence is taken to be punishable on conviction asif the body
corporate were a corporation.

(5B) Despite anything in section 44ZZRF or 44ZZRG, if a person other
than abody corporate is convicted of an offence against that
section (as that section applies because of this section), the offence
is taken to be punishable on conviction by aterm of imprisonment
not exceeding 10 years or afine not exceeding 2,000 penalty units,
or both.

(6) Despite anything in Part VC, if a person other than a corporation is
convicted of an offence against a provision of that Part, being a
provision that appliesin relation to the person as provided by this
section, the offence istaken to be punishable on conviction by a
fine not exceeding 2,000 penalty units.

6AA Application of the Criminal Code

(1) Chapter 2 of the Criminal Code appliesto all offences against this
Act.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(2) Despite subsection (1), Part 2.5 of the Criminal Code does not
apply to an offence against Part 111A, VC or XIC, Division 7 of
Part X1B, or section 44ZZRF or 44ZZRG.
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Part [l—TheAustralian Competition and
Consumer Commission

6A Establishment of Commission

(1) The Australian Competition and Consumer Commission is
established by this section.

(2) The Commission:
(a) isabody corporate, with perpetual succession;
(b) shall have an official sedl;

(c) may acquire, hold and dispose of real and personal property;
and

(d) may sue or be sued in its corporate name.

7 Constitution of Commission

(1) The Commission shall consist of a Chairperson and such number
of other members as are from time to time appointed in accordance
with this Act.

(2) The members of the Commission shall be appointed by the
Governor-General and shall be so appointed as full-time members.
Note: A member of the Commission who is also appointed as an AER

member remains a full-time member of the Commission: see
section 44AN.

(3) Before the Governor-General appoints a person as a member of the
Commission or as Chairperson, the Minister must:

(a) be satisfied that the person qualifies for the appointment
because of the person’ s knowledge of, or experiencein,
industry, commerce, economics, law, public administration
or consumer protection; and

(b) consider whether the person has knowledge of, or experience
in, small business matters; and

(c) if thereisat least one fully-participating jurisdiction—be
satisfied that a mgjority of such jurisdictions support the
appointment.
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(4) Atleast one of the members of the Commission must be a person
who has knowledge of, or experience in, consumer protection.

8 Termsand conditions of appointment

(1) Subject to this Part, amember of the Commission holds office for
such period, not exceeding 5 years, asis specified in the instrument
of his or her appointment and on such terms and conditions as the
Governor-General determines, but is eligible for re-appointment.

8A Associate members

(1) The Minister may appoint persons to be associate members of the
Commission.

(1A) If thereisat least one fully-participating jurisdiction, the Minister
must not appoint a person as an associate member unless the
Minister is satisfied that a majority of such jurisdictions support the
appointment.

(2) An associate member of the Commission shall be appointed for
such period not exceeding 5 years asis specified in the instrument
of hisor her appointment, but is eligible for re-appointment.

(3) Subject to this Part, an associate member of the Commission holds
office on such terms and conditions as the Minister determines.

(4) The Chairperson may, by writing signed by him or her, direct that,
for the purposes of the exercise of the powers of the Commission
under this Act in relation to a specified matter, not being an
exercise of those powers by a Division of the Commission, a
specified associate member of the Commission or specified
associate members of the Commission shall be deemed to be a
member or members of the Commission and, in that case, unless
the contrary intention appears, areference in this Act to a member
of the Commission shall, for the purposes only of the exercise of
the powers of the Commission in relation to that matter, be
construed as including a reference to that associate member of the
Commission or each of those associate members of the
Commission, as the case may be.

(5) Associate members of the Commission shall be deemed to be
members of the Commission for the purposes of section 19.
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(6) For the purpose of the determination by the Commission of an
application for an authorization or a clearance, or the making by
the Commission of any decision for the purposes of subsection
93(3) or (3A) or 93AC(1) or (2), the Chairperson shall consider:

(a) whether he or she should give a direction under
subsection (4) of this section; or

(b) inthe case of amatter in relation to which the Chairperson
proposes to give a direction under subsection 19(1), whether
he or she should direct that the Division concerned isto
include an associate member of the Commission or associate
members of the Commission.

(7) Nothing in subsection (4) or (5) deems an associate member of the
Commission to be amember of the Commission for any purpose
related to the preparation of areport by the Commission under
section 171.

8AB State/Territory AER memberstaken to be associate members

(1) A State/Territory AER member is taken to be an associate member
of the Commission during the period for which he or sheisan
AER member.

Note: A State/Territory AER member who is taken to be an associate

member of the Commission can till be appointed as an associate
member under section 8A.

(2) However, a State/Territory AER member who is taken to be an
associate member under subsection (1), is not taken to be an
associate member for the purposes of sections 8A, 9, 14, 15 and 17.

(3) Asan associate member, the State/Territory AER member holds
office on such terms and conditions as are specified in the
instrument of his or her appointment under section 44AP.

9 Remuneration

(1) A member of the Commission shall be paid such remuneration as
is determined by the Remuneration Tribunal, but, until that
remuneration is so determined, he or she shall be paid such
remuneration asis prescribed.

(2) Subject to the Remuneration Tribunal Act 1973, a member of the
Commission shall be paid such allowances as are prescribed.
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(3) Inthissection, member of the Commission includes an associate
member of the Commission.

10 Deputy Chair persons

(1) The Governor-General may appoint aperson whois, or isto be, a
member of the Commission to be a Deputy Chairperson of the
Commission.

(1A) If thereisat least one fully-participating jurisdiction, the
Governor-General must not appoint a person as a Deputy
Chairperson unless the Governor-General is satisfied that a
majority of such jurisdictions support the appointment.

(1B) Before the Governor-General appoints a person as a Deputy
Chairperson, the Minister must be satisfied that, immediately after
the appointment, there will be at least one Deputy Chairperson who
has knowledge of, or experience in, small business matters.

(2) A person appointed under this section holds office as Deputy
Chairperson until the expiration of hisor her period of appointment
as amember of the Commission or until he or she sooner ceases to
be a member of the Commission.

(3) Where amember of the Commission appointed as Deputy
Chairperson is, upon ceasing to be a Deputy Chairperson by virtue
of the expiration of the period of his or her appointment as a
member, re-appointed as a member, he or sheis eligible for
re-appointment as Deputy Chairperson.

(4) A Deputy Chairperson may resign his or her office of Deputy
Chairperson by writing signed by him or her and delivered to the
Governor-General.

(5) Not more than 2 persons may hold office as Deputy Chairperson at
any onetime.

11 Acting Chairperson

(1) Wherethereis, or is expected to be, avacancy in the office of
Chairperson, the Governor-General may appoint a person to act as
Chairperson until the filling of the vacancy.
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(1A) A person appointed under subsection (1) to act during a vacancy
shall not continue so to act for more than 12 months.

(2) Where the Chairperson is absent from duty or from Australia:

(a) if there are 2 Deputy Chairpersons availableto act as
Chairperson, the Minister may appoint 1 of them to act as
Chairperson during the absence of the Chairperson; or

(b) if thereisonly 1 Deputy Chairperson availableto act as
Chairperson, that Deputy Chairperson isto act as
Chairperson during the absence of the Chairperson; or

(c) if there are no Deputy Chairpersons or none of the Deputy
Chairpersons are available to act as Chairperson, the Minister
may appoint a member of the Commission to act as
Chairperson during the absence of the Chairperson, but any
such appointment ceases to have effect if apersonis
appointed as a Deputy Chairperson or a Deputy Chairperson
becomes available to act as Chairperson.

(3) A person acting as Chairperson shall act in that capacity on such
terms and conditions as the Governor-General determines and has
all the powers and duties, and shall perform al the functions,
conferred on the Chairperson by this Act.

12 L eave of absence

(1) A member of the Commission has such recreation leave
entitlements as are determined by the Remuneration Tribunal.

(2) The Minister may grant amember of the Commission leave of
absence, other than recreation leave, on such terms and conditions
as to remuneration or otherwise as the Minister determines.

13 Termination of appointment of members of the Commission

(1) The Governor-General may terminate the appointment of a
member of the Commission for misbehaviour or physical or mental
incapacity.

(2) If amember of the Commission:

() becomes bankrupt, appliesto take the benefit of any law for
therelief of bankrupt or insolvent debtors, compounds with
his or her creditors or makes an assignment of his or her
remuneration for their benefit;
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(b) failsto comply with hisor her obligations under section 17;

(c) without the consent of the Minister engagesin any paid
employment outside the duties of his or her office; or

(d) isabsent from duty, except on leave of absence, for 14
consecutive days or for 28 daysin any 12 months;

the Governor-General shall terminate the appointment of that
member of the Commission.

14 Termination of appointment of associate membersof the
Commission

(1) The Minister may terminate the appointment of an associate
member of the Commission for misbehaviour or physical or mental
incapacity.

(2) If an associate member of the Commission:

(a) becomes bankrupt, appliesto take the benefit of any law for
therelief of bankrupt or insolvent debtors, compounds with
his or her creditors or makes an assignment of his or her
remuneration for their benefit; or

(b) failsto comply with hisor her obligations under section 17;

the Minister shall terminate the appointment of that associate
member of the Commission.

15 Resignation

(1) A member of the Commission may resign his or her office by
writing signed by him or her and delivered to the
Governor-General.

(2) An associate member of the Commission may resign his or her
office by writing signed by him or her and delivered to the
Minister.

16 Arrangement of business

The Chairperson may give directions as to the arrangement of the
business of the Commission.
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17 Disclosure of interests by members

(1) Where amember of the Commission other than the Chairperson is

)

©)

(4)

taking part, or isto take part, in the determination of a matter
before the Commission and the member has or acquires any
pecuniary interest that could conflict with the proper performance
of hisor her functions in relation to the determination of the
matter:

(&) the member shall disclose the interest to the Chairperson; and
(b) the member shall not take part, or continue to take part, in the
determination of the matter if:
(i) the Chairperson gives adirection under paragraph (2)(a)
in relation to the matter; or
(ii) all of the persons concerned in the matter do not consent
to the member taking part in the determination of the
matter.

Where the Chairperson becomes aware that a member of the
Commission istaking part, or isto take part, in the determination
of amatter and that the member hasin relation to the determination
of the matter such an interest:

(a) if the Chairperson considers that the member should not take
part, or should not continue to take part, in the determination
of the matter—the Chairperson shall give adirection to the
member accordingly; or

(b) inany other case—the Chairperson shall cause the interest of
the member to be disclosed to the persons concerned in the
matter.

The Chairperson shall give written notice to the Minister of all
pecuniary interests that the Chairperson has or acquires in any
business carried on in Australia or in any body corporate carrying
on any such business.

In this section, member of the Commission includes an associate
member of the Commission.

18 Meetings of Commission

(D

Subject to this section, the Chairperson shall convene such
meetings of the Commission as he or she thinks necessary for the
efficient performance of the functions of the Commission.
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(2) Meetings of the Commission shall be held at such places as the
Chairperson determines.

(3) The Chairperson shall preside at al meetings of the Commission at
which he or sheis present.

(4) Inthe absence of the Chairperson from a meeting of the
Commission:

(a) if there are 2 Deputy Chairpersons available to preside at the
meeting—the Chairperson may nominate 1 of themto
preside at the meeting; or

(b) if thereisonly 1 Deputy Chairperson available to preside at
the meeting—that Deputy Chairperson isto preside at the
meeting.

(5) Subject to this Act and the regulations, the member presiding at a
meeting of the Commission may give directions regarding the
procedure to be followed at or in connexion with the meeting.

(6) At ameeting of the Commission:
(a) three members (including the Chairperson or a Deputy
Chairperson) form a gquorum;
(b) all questions shall be decided by a majority of votes of the
members present and voting; and
(c) the member presiding has a deliberative vote and, in the
event of an equality of votes, also has a casting vote.

(7) If the Commission so determines, amember or members may
participate in, and form part of a quorum at, a meeting of the
Commission or a Division of the Commission by means of any of
the following methods of communication:

(a) telephone;

(b) closed circuit television;

(c) another method of communication determined by the
Commission.

(8) A determination made by the Commission under subsection (7)
may be made in respect of a particular meeting or meetings of the
Commission or a Division of the Commission or in respect of all
meetings of the Commission or a Division of the Commission.
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19 Chairperson may direct Commission to sit in Divisions

(1)

()

©)

(4)

©)

(6)

(7)

The Chairperson may, by writing signed by him or her, direct that
the powers of the Commission under this Act in relation to a matter
shall be exercised by a Division of the Commission constituted by
the Chairperson and such other members (not being less than two
in number) as are specified in the direction.

Where the Chairperson has given a direction under subsection (1),
he or she may, by writing signed by him or her, at any time before
the Division of the Commission specified in the direction has made
adetermination in relation to the matter, revoke the direction or
amend the direction in relation to the membership of the Division
or in any other respect, and where the membership of a Division of
the Commission is changed, the Division as constituted after the
change may complete the determination of the matter.

For the purposes of the determination of a matter specifiedin a
direction given under subsection (1), the Commission shall be
deemed to consist of the Division of the Commission specified in
the direction.

The Chairperson is not required to attend a meeting of a Division
of the Commission if he or she does not think fit to do so.

At ameeting of aDivision of the Commission at which neither the
Chairperson nor a Deputy Chairperson is presiding, a member of
the Commission hominated for the purpose by the Chairperson
shall preside.

Notwithstanding section 18, at a meeting of a Division of the
Commission, two members form a quorum.

A Division of the Commission may exercise powers of the
Commission under this Act notwithstanding that another Division
of the Commission is exercising powers of the Commission at the
sametime.

25 Delegation by Commission

)

The Commission may, by resolution, delegate to a member of the
Commission, either generally or otherwise as provided by the
instrument of delegation, any of its powers under this Act (other
than Part VIIA or section 152ELA), Procedural Rules under

40
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Part X1C, the Telecommunications Act 1997, the
Telecommunications (Consumer Protection and Service Standards)
Act 1999, the Water Act 2007, Rules of Conduct under Part 20 of
the Telecommunications Act 1997 or the Australian Postal
Corporation Act 1989, other than this power of delegation and its
powersto grant, revoke or vary an authorization or a clearance.

Note: Section 952D allows the Commission to delegate certain powers
under Part VIIA to a member of the Commission.

(2) A power so delegated may be exercised or performed by the
delegate in accordance with the instrument of delegation.

(3) A delegation under this section is revocable at will and does not
prevent the exercise of a power by the Commission.

26 Delegation by Commission in relation to unconscionable conduct
and consumer protection

(1) The Commission may, by resolution, delegate any of its functions
and powers under or in relation to PartsIVA, V, VC and VI and
any of its powers under Part X1I that relate to those Parts, to a staff
member of the Australian Securities and Investments Commission
within the meaning of section 5 of the Australian Securities and
Investments Commission Act 2001.

(2) The Commission must not delegate a function or power under
subsection (1) unless the Chairperson of the Australian Securities
and Investments Commission has agreed to the delegation in
writing.

27 Staff of Commission

(1) The staff necessary to assist the Commission shall be persons
engaged under the Public Service Act 1999.

(2) For the purposes of the Public Service Act 1999:

(a) the Chairperson of the Commission and the APS employees
assisting the Chairperson together constitute a Statutory
Agency; and

(b) the Chairperson isthe Head of that Statutory Agency.
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27A Consultants

(1) On behalf of the Commonwealth, the Commission may engage
persons to give advice to, and perform services for, the
Commission.

(2) Theterms and conditions of engagement are as determined by the
Commission.

28 Functions of Commission in relation to dissemination of
information, law reform and research

(1) Inaddition to any other functions conferred on the Commission,
the Commission has the following functions:

() to make available to persons engaged in trade or commerce
and other interested persons general information for their
guidance with respect to the carrying out of the functions, or
the exercise of the powers, of the Commission under this
Act;

(b) to examine critically, and report to the Minister on, the laws
inforcein Australiarelating to the protection of consumers
in respect of matters referred to the Commission by the
Minister, being matters with respect to which the Parliament
has power to make laws;

(c) to conduct research in relation to matters affecting the
interests of consumers, being matters with respect to which
the Parliament has power to make laws;

(ca) to conduct research and undertake studies on matters that are
referred to the Commission by the Council and that relate to
the Commission’s other functions;

(d) to make availableto the public general information in
relation to matters affecting the interests of consumers, being
matters with respect to which the Parliament has power to
make laws;

(e) to make known for the guidance of consumers the rights and
obligations of persons under provisions of lawsin forcein
Australiathat are designed to protect the interests of
consumers.

(2) Where amatter of akind mentioned in paragraph (1)(b) isreferred
by the Minister to the Commission for examination and report:
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(a) the Commission shall cause to be published in the Gazette
and in such newspapers and other journals as the
Commission considers appropriate a notice;

(i) stating that the reference has been made and specifying
the matter to which the reference relates; and
(ii) inviting interested persons to furnish to the Commission
their views on that matter and specifying the time and
manner within which those views are to be furnished;

(b) the Commission shall not furnish its report to the Minister
until a reasonable opportunity has been given to interested
persons to furnish to the Commission their views on the
matter to which the reference relates; and

(c) the Commission shall include in its report to the Minister any
recommendations that it considers desirable with respect to
the reform of the law relating to the matter to which the
reference rel ates, whether those recommendations rel ate to
the amendment of existing laws or the making of new laws.

(3) The Minister shall cause a copy of each report furnished to him or
her by the Commission in relation to a matter referred to the
Commission under paragraph (1)(b) to be laid before each House
of the Parliament as soon as practicable after the report is received
by him or her.

29 Commission to comply with directions of Minister and
requirements of the Parliament

(1) The Minister may give the Commission directions connected with
the performance of its functions or the exercise of its powers under
this Act.

(1A) The Minister must not give directions under subsection (1) relating
to:
(@ PatllA, 1V, VI, VIIA, X, XIB or XIC; or
(b) section 65J, 65K, 65M or 65N in relation to individual cases.

(1B) The Commission must comply with adirection.

(2) Any direction given to the Commission under subsection (1) shall
be in writing and the Minister shall cause a copy of the direction to
be published in the Gazette as soon as practicable after the
direction is given.
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(3) If either House of the Parliament or a Committee of either House,
or of both Houses, of the Parliament requires the Commission to
furnish to that House or Committee any information concerning the
performance of the functions of the Commission under this Act,
the Commission shall comply with the requirement.
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Part || A—The National Competition Council

29A Establishment of Council
The National Competition Council is established by this section.

29B Functions and powers of Council

(1) The Council’s functions include:

(a) carrying out research into matters referred to the Council by
the Minister; and

(b) providing advice on matters referred to the Council by the
Minister.

(2) The Council may:

(a) perform any function conferred on it by alaw of the
Commonwealth, or of a State or Territory; and

(b) exercise any power:

(i) conferred by that law to facilitate the performance of
that function; or

(ii) necessary or convenient to permit the performance of
that function.

(2A) The Council must not, under subsection (2):

(@) perform afunction conferred on it by alaw of a State or
Territory; or

(b) exercise apower that is so conferred;

unless the conferral of the function or power isin accordance with
the Competition Principles Agreement.

(2B) Subsection (2) does not apply to a State/Territory energy law.

Note: Section 29BA provides that a State/Territory energy law may confer
functions or powers, or impose duties, on the Council.

(3) Inperforming its functions, the Council may co-operate with a
department, body or authority of the Commonwealth, of a State or
of aTerritory.
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29BA Commonwealth consent to conferral of functions etc. on
Council

(1) A State/Territory energy law may confer functions or powers, or
impose duties, on the Council for the purposes of that law.

Note: Section 29BC sets out when such alaw imposes a duty on the
Council.

(2) Subsection (1) does not authorise the conferral of afunction or
power, or the imposition of a duty, by a State/Territory energy law
to the extent to which:

(@) the conferral or imposition, or the authorisation, would
contravene any constitutional doctrines restricting the duties
that may be imposed on the Council; or

(b) the authorisation would otherwise exceed the legidative
power of the Commonwealth.

(3) The Council cannot perform a duty or function, or exercise a
power, under a State/Territory energy law unless the conferral of
the function or power, or the imposition of the duty, isin
accordance with an agreement between the Commonwealth and the
State or Territory concerned.

29BB How duty isimposed

Application

(1) Thissection appliesif a State/Territory energy law purportsto
impose a duty on the Council.

Note: Section 29BC sets out when such alaw imposes a duty on the
Council.

Sate or Territory legislative power sufficient to support duty

(2) Theduty istaken not to beimposed by this Part (or any other law
of the Commonwealth) to the extent to which:
(@) imposing the duty iswithin the legidlative powers of the State
or Territory concerned; and
(b) imposing the duty by the law of the State or Territory is
consistent with the constitutional doctrines restricting the
duties that may be imposed on the Council.
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Note: If this subsection applies, the duty will be taken to be imposed by
force of the law of the State or Territory (the Commonwealth having
consented under section 29BA to the imposition of the duty by that
law).

Commonwealth legidlative power sufficient to support duty but
Sate or Territory legislative powers are not

(3) If, to ensure the validity of the purported imposition of the duty, it
is necessary that the duty be imposed by alaw of the
Commonwealth (rather than by the law of the State or Territory),
the duty is taken to be imposed by this Part to the extent necessary
to ensure that validity.

(4) If, because of subsection (3), this Part is taken to impose the duty,
it isthe intention of the Parliament to rely on all powers available
to it under the Constitution to support the imposition of the duty by
this Part.

(5) Theduty istaken to be imposed by this Part in accordance with
subsection (3) only to the extent to which imposing the duty:

(a) iswithin the legidlative powers of the Commonwealth; and

(b) isconsistent with the constitutional doctrines restricting the
duties that may be imposed on the Council.

(6) Subsections (1) to (5) do not limit section 29BA.

29BC When a State/Territory energy law imposes a duty

For the purposes of sections 29BA and 29BB, a State/Territory
energy law imposes a duty on the Council if:

(@) thelaw confers afunction or power on the Council; and

(b) the circumstances in which the function or power is
conferred give rise to an obligation on the Council to perform
the function or to exercise the power.

29C Membership of Council

(1) The Council consists of the Council President and up to 4 other
Councillors.

(2) Each Councillor isto be appointed by the Governor-General, for a
term of up to 5 years.
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(3) The Governor-General must not appoint a person as a Councillor
or Council President unless the Governor-General is satisfied that:
(a) the person qualifies for the appointment because of the
person’s knowledge of, or experiencein, industry,
commerce, economics, law, consumer protection or public
administration; and
(b) amgjority of the States and Territories that are parties to the
Competition Principles Agreement support the appointment.

29D Termsand conditions of office

(1) A Councillor may be appointed to hold office on either a full-time
or a part-time basis.

(2) A Councillor holds office on such terms and conditions (if any) in
respect of matters not provided for by this Act asthe
Governor-General determines.

29E Acting Council President

(1) The Minister may appoint a Councillor to act as the Council
President:
(a) if thereisavacancy in the office of Council President,
whether or not an appointment has previously been made to
the office; or

(b) during any period, or during all periods, when the Council
President is absent from duty or absent from Australiaor is,
for any reason, unable to perform the duties of the office.

(2) Anything done by or in relation to a person purporting to act under
this section is not invalid merely because:

(a) the occasion for appointment had not arisen;

(b) there was adefect or irregularity in the appointment;
(c) the appointment had ceased to have effect;

(d) the occasion to act had not arisen or had ceased.

29F Remuneration of Councillors

(1) A Councillor isto be paid the remuneration that is determined by
the Remuneration Tribunal. If no determination of the
Remuneration Tribunal isin operation, the Councillor isto be paid
the remuneration that is prescribed.
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(2) A Councillor isto be paid such allowances as are prescribed.

(3) Thissection has effect subject to the Remuneration Tribunal Act
1973.

29G Leave of absence

(1) A full-time Councillor has such recreation leave entitlements as are
determined by the Remuneration Tribunal.

(2) The Minister may grant afull-time Councillor leave of absence,
other than recreation leave, on such terms and conditions as the
Minister determines. The terms and conditions may include terms
and conditions relating to remuneration.

29H Termination of appointment of Councillors

(1) The Governor-General may terminate the appointment of a
Councillor for misbehaviour or for physical or mental incapacity.

(2) The Governor-General must terminate the appointment of a
Councillor who:

() becomes bankrupt, appliesto take the benefit of any law for
the relief of bankrupt or insolvent debtors, compounds with
his or her creditors or makes an assignment of hisor her
remuneration for their benefit;

(b) failsto comply with hisor her obligations under section 29K

(c) inthe case of afull-time Councillor—engagesin any paid
employment outside the duties of the Councillor’s office
without the consent of the Minister;

(d) inthe case of afull-time Councillor—is absent from duty,
except on leave of absence, for 14 consecutive days or for 28
daysin any 12 months.

291 Resignation of Councillors

A Councillor may resign by giving the Governor-General a sighed
resignation notice.

29J Arrangement of Council business

(1) Subject to subsection (2), the Council President may give
directions about the arrangement of the Council’ s business.
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(2) The Council must not carry out any work (other than work relating
to afunction under Part I11A or VIIA) except in accordance with a
program agreed to by:

(&) amagjority of the parties to the Competition Principles
Agreement; or

(b) if the partiesto the Agreement are evenly divided on the
question of agreeing to a program—the Commonwealth.

29K Disclosure of interests by Councillors

(1) If aCouncillor (except the Council President) is taking part, or isto
take part, in the Council’ s consideration of a matter and the
Councillor has or acquires any pecuniary interest that could
conflict with the proper performance of his or her functions
relating to the matter:

(@) the Councillor must disclose the interest to the Council
President; and

(b) the Councillor must not take part, or continue to take part, in
the consideration of the matter if:

(i) al of the persons concerned in the matter do not consent
to the Councillor taking part in the consideration of the
matter; or

(if) the Council President gives a direction to the member
under paragraph (2)(b).

(2) If the Council President becomes aware that a Councillor is taking
part, or isto take part, in the Council’ s consideration of a matter
and that the Councillor has such an interest relating to the matter:

(@) the Council President must cause the Councillor’ sinterest to
be disclosed to the persons concerned in the matter; or

(b) if the Council President considers that the Councillor should
not take part or continue to take part in the consideration of
the matter—the Council President must direct the Councillor
accordingly.

(3) The Council President must give the Minister written notice of all
pecuniary interests that the Council President has or acquiresin
any business carried on in Australia or in any body corporate
carrying on such business.
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29L Council meetings

(1) The Council President must convene the meetings that the Council
President thinks are necessary to perform the Council’ s functions
efficiently.

(2) The meetings must be held in places determined by the Council
President.

(3) The Council President must preside at any meeting that he or she
attends.

(4) If the Council President is absent from a meeting, a Councillor
chosen by the Councillors at the meeting must preside.

(5) The Councillor presiding at a meeting may give directions on the
procedure to be followed in relation to the meeting.

(6) The quorum for ameeting is 3 Councillors (including the Council
President).

(7) Atameeting, aquestion must be decided by a majority of votes of
the Councillors present and voting. The Councillor presiding has a
deliberative vote, and a casting vote if the deliberative votes are
equally divided.

29M Staff to help Council

(1) The staff needed to help the Council are to be persons engaged
under the Public Service Act 1999.

(2) For the purposes of the Public Service Act 1999:

(a) the Council President and the APS employees assisting the
Council President together constitute a Statutory Agency;
and

(b) the Council President isthe Head of that Statutory Agency.

29N Consultants

(1) On behalf of the Commonwealth, the Council may engage persons
to give advice to, and perform services for, the Council.

(2) Theterms and conditions of engagement are as determined by the
Council.
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290 Annual report

(1) Within 60 days after the end of each financial year, the Councillors
must give areport on the Council’ s operations during that year to
the Minister for presentation to the Parliament.

(2) Thereport must also include details of the following:

(a) thetime taken by the Council to make a recommendation on
any application under section 44F, 44M or 44NA (about
access regime applications under Part [11A);

(b) any court or Tribunal decision interpreting:

(i) paragraph (f) of the definition of service in section 44B
(which is an exclusion to do with production processes);
or

(ii) any of the matters mentioned in subsection 44H(4)
(about matters relevant to declaring services under
Part I11A);

(c) any matter the Council considers has impeded the operation
of Part I11A from delivering efficient access outcomes;

(d) any evidence of the benefits arising from determinations of
the Commission under section 44V (about arbitration
determinations under Part 111A);

(e) any evidence of the costs of, or the disincentives for,
investment in the infrastructure by which declared services
(within the meaning of Part I11A) are provided;

(f) any implications for the operation of Part I11A in the future.
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Part I1|—TheAustralian Competition Tribunal

29P Definition
In this Part, unless the contrary intention appears:

proceedings includes:
() applications made to the Tribunal under Subdivision C of
Division 3 of Part VII; and

(b) applications made to the Tribunal under section 111 (about
review of the Commission’s decisions on merger clearances).

30 Constitution of Tribunal

(1) The Trade Practices Tribunal that existed immediately before this
subsection commenced continues to exist as the Australian
Competition Tribunal.

(2) The Tribunal so continued in existence shall consist of a President
and such number of Deputy Presidents and other members as are
appointed in accordance with this section.

(3) A member of the Tribunal shall be appointed by the
Governor-General.

31 Qualifications of membersof Tribunal

(1) A person shall not be appointed as a presidential member of the
Tribunal unless he or sheisaJudge of a Federal Court, not being
the High Court or a court of an external Territory.

(2) A person shall not be appointed as a member of the Tribunal other
than a presidential member unless he or she appears to the
Governor-General to be qualified for appointment by virtue of his
or her knowledge of, or experience in, industry, commerce,
economics, law or public administration.
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31A Appointment of Judge as presidential member of Tribunal not
to affect tenure etc.

The appointment of a Judge of a Federal Court as a presidential
member of the Tribunal, or service by a Judge of a Federa Court
as a presidential member of the Tribunal, whether the appointment
was or is made or the service occurred or occurs before or after the
commencement of this section, does not affect, and shall be
deemed never to have affected, his or her tenure of office asa
Judge of a Federal Court or hisor her rank, title, status,
precedence, salary, annual or other allowances or other rights or
privileges as the holder of his or her office as a Judge of a Federa
Court and, for all purposes, his or her service, whether before or
after the commencement of this section, as a presidential member
of the Tribunal shall be taken to have been, or to be, service as the
holder of hisor her office as a Judge of a Federal Court.

32 Termsand conditions of appointment

Subject to this Part, a member of the Tribunal holds office for such
period, not exceeding 7 years, asis specified in the instrument of
his or her appointment and on such terms and conditions as the
Governor-General determines, but is eligible for re-appointment.

33 Remuneration and allowances of members of Tribunal

(4) A member of the Tribunal other than a presidential member shall
be paid such remuneration as is determined by the Remuneration
Tribunal.

(5) A member of the Tribunal other than a presidential member shall
be paid such allowances as are prescribed.

(6) Subsections (4) and (5) have effect subject to the Remuneration
Tribunal Act 1973.

34 Acting appointments

(1) Where:
(a) the President is, or is expected to be, absent from duty; or
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(b) thereis, or is expected to be, avacancy in the office of
President;
the Minister may appoint a Deputy President or an acting Deputy
President to act as President during the absence, or whilethereisa
vacancy in the office of President, as the case may be.

(2) Where apresidential member (including the President) of the
Tribunal is, or is expected to be, absent from duty, the
Governor-General may appoint a person qualified to be appointed
as apresidential member to act as a Deputy President during the
absence from duty of the member.

(3) Where a member of the Tribunal other than a presidential member
is, or is expected to be, absent from duty, the Governor-General
may appoint a person qualified to be appointed as a member of the
Tribuna other than a presidential member to act as such a member
during the absence from duty of the member.

(4) Where a person has been appointed under subsection (2) or (3), the
Governor-General may, by reason of pending proceedings or other
specia circumstances, direct, before the absent member of the
Tribunal resumes duty, that the person so appointed shall continue
to act under the appointment after the resumption of duty by the
absent member until the Governor-General terminates the
appointment, but a person shall not continue to act as a member of
the Tribunal by virtue of this subsection for more than 12 months
after the resumption of duty by the absent member.

(5) Where a person has been appointed under this section to act asa
member of the Tribunal during the absence from duty of a member
of the Tribunal, and that member ceases to hold office without
having resumed duty, the period of appointment of the person so
appointed shall be deemed to continue until it isterminated by the
Governor-General, or until the expiration of 12 months from the
date on which the absent member ceases to hold office, whichever
first happens.

35 Suspension and removal of membersof Tribunal

(1) The Governor-General may suspend a member of the Tribunal
from office on the ground of misbehaviour or physical or mental

incapacity.
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()

©)

(4)

()

(6)

(7)

The Minister shall cause a statement of the ground of the
suspension to be laid before each House of the Parliament within 7
sitting days of the House after the suspension.

Where such a statement has been laid before a House of the
Parliament, that House may, within 15 sitting days of that House
after the day on which the statement has been laid before it, by
resolution, declare that the member of the Tribunal should be
restored to office and, if each House so passes a resolution, the
Governor-General shall terminate the suspension.

If, at the expiration of 15 sitting days of a House of the Parliament
after the day on which the statement has been laid before that
House, that House has not passed such a resolution, the
Governor-General may remove the member of the Tribunal from
office.

If amember of the Tribunal becomes bankrupt, applies to take the
benefit of any law for the relief of bankrupt or insolvent debtors,
compounds with his or her creditors or makes an assignment of his
or her remuneration for their benefit, the Governor-General shall
remove him or her from office.

A member of the Tribunal shall not be removed from office except
as provided by this section.

A presidential member of the Tribunal ceasesto hold officeif he or
she no longer holds office as a Judge of a Federal Court, not being
the High Court or a court of an external Territory.

36 Resignation

A member of the Tribunal may resign his or her office by writing
signed by him or her and delivered to the Governor-General .

37 Constitution of Tribunal for particular matters

The Tribunal shall, for the purpose of hearing and determining
proceedings, be constituted by a Division of the Tribunal
consisting of a presidential member of the Tribuna and two
members of the Tribunal who are not presidential members.
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Section 38

38 Validity of determinations

The validity of adetermination of the Tribunal shall not be affected
or caled in question by reason of any defect or irregularity in the
constitution of the Tribunal.

39 President may give directions

(1) The President may give directions as to the arrangement of the
business of the Tribuna and the constitution of Divisions of the
Tribunal.

(2) The President may give directions to the Deputy Presidentsin
relation to the exercise by the Deputy Presidents of powers with
respect to matters of procedure in proceedings before the Tribunal.
Note: Subsection 103(2) provides that any presidential member may

exercise powers with respect to matters of procedure in proceedings
before the Tribunal.

40 Disclosure of interests by membersof Tribunal

(1) Where amember of the Tribunal is, or isto be, amember of a
Division of the Tribunal in any proceedings and the member has or
acquires any pecuniary interest that could conflict with the proper
performance of his or her functions in relation to the proceedings:

(@) the member shall disclose the interest to the President; and
(b) the member shall not take part, or continue to take part, in the
proceedingsif:
(i) the President gives adirection under paragraph (2)(a) in
relation to the proceedings; or
(i) all of the persons concerned in the proceedings do not
consent to the member taking part in the proceedings.

(2) Where the President becomes aware that a member of the Tribunal
is, or isto be, amember of aDivision of the Tribunal in any
proceedings and that the member hasin relation to the proceedings
such an interest:

(a) if the President considers that the member should not take
part, or should not continue to take part, in the
proceedings—the President shall give adirection to the
member accordingly; or

Trade Practices Act 1974 57



Part I11 The Australian Competition Tribunal

Section 41

(b) in any other case—the President shall cause the interest of
the member to be disclosed to the persons concerned in the
proceedings.

41 Presidential member to preside

The presidential member who is a member of a Division shall
preside at proceedings of that Division.

42 Decision of questions

(1) A question of law arising in a matter before a Division of the

)

Tribunal (including the question whether a particular question is
one of law) shall be determined in accordance with the opinion of
the presidential member presiding.

Subject to subsection (1), aquestion arising in proceedings before
aDivision of the Tribunal shall be determined in accordance with
the opinion of amajority of the members constituting the Division.

43 Member of Tribunal ceasing to be available

(1)

)

©)

This section applies where the hearing of any proceedings has been
commenced or completed by the Tribunal but, before the matter to
which the proceedings relate has been determined, one of the
members constituting the Tribunal for the purposes of the
proceedings has ceased to be a member of the Tribunal or has
ceased to be available for the purposes of the proceedings.

Where the President is satisfied that this section appliesin relation
to proceedings, the President may direct that a specified member of
the Tribunal shall take the place of the member referred to in
subsection (1) for the purposes of the proceedings.

Where this section appliesin relation to proceedings that were
being dealt with before the Tribunal, the President may, instead of
giving adirection under subsection (2), direct that the hearing and
determination, or the determination, of the proceedings be
completed by the Tribunal constituted by the members other than
the member referred to in subsection (1).
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Section 43A

(4) Where the President has given a direction under subsection (3), he
or she may, at any time before the determination of the
proceedings, direct that a third member be added to the Tribunal as
constituted in accordance with subsection (3).

(5) The Tribunal as constituted in accordance with any of the
provisions of this section for the purposes of any proceedings may
have regard to any record of the proceedings before the Tribunal as
previoudly constituted.

43A Counsd assisting Tribunal

(1) The President may, on behalf of the Commonwealth, appoint a
legal practitioner to assist the Tribunal as counsel, either generally
or inrelation to a particular matter or matters.

(2) Inthissection:

legal practitioner means alegal practitioner (however described)
of the High Court or of the Supreme Court of a State or Territory.

43B Consultants

The Registrar may, on behalf of the Commonwealth, engage
persons as consultants to, or to perform services for, the Tribunal.

44 Staff of Tribunal

(1) There shall be aRegistrar of the Tribunal and such Deputy
Registrars of the Tribunal as are appointed in accordance with this
section.

(2) The Registrar and the Deputy Registrars shall be appointed by the
Minister and shall have such duties and functions as are provided
by this Act and the regulations and such other duties and functions
as the President directs.

(3) The Registrar and the Deputy Registrars, and the staff necessary to
assist them, shall be persons engaged under the Public Service Act
1999.
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44A Acting appointments

(1)

)

©)

(4)

©)

(6)

The Minister may appoint a person who is engaged under the
Public Service Act 1999 to act as the Registrar or as a Deputy
Registrar during any period, or during all periods, when:

(a) the Registrar or that Deputy Registrar, as the case may be, is
absent from duty or from Australiaor is, for any other
reason, unable to perform the duties and functions of his or
her office; or

(b) thereisavacancy in the office of Registrar or in that office
of Deputy Registrar, as the case may be.

A person acting as the Registrar or as a Deputy Registrar by reason
of avacancy in the office of Registrar or of that Deputy Registrar
shall not continue so to act after the expiration of 12 months after
the occurrence of the vacancy.

A person appointed to act as the Registrar or as a Deputy Registrar
has, while acting as the Registrar or as that Deputy Registrar, asthe
case may be, al the duties and functions of the Registrar or of that
Deputy Registrar, and references in this Act to the Registrar or to a
Deputy Registrar shall:
(a) if apersonisacting asthe Registrar—be read as areference
to the person so acting; or
(b) if aperson isacting as aDeputy Registrar—be read as
including a reference to the person so acting.

The Minister may at any time terminate an appointment of a person
to act asthe Registrar or as a Deputy Registrar.

A person who holds an appointment to act as the Registrar or asa
Deputy Registrar may resign his or her appointment by writing
under his or her hand delivered to the Minister.

The vaidity of an act done by a person appointed to act as the
Registrar or as a Deputy Registrar shall not be questioned in any
proceeding on a ground arising from the fact that the occasion for
the appointment, or for him or her to act under the appointment,
had not arisen or that the appointment had ceased to have effect or
the occasion for him or her to act under the appointment had
passed.
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Preliminary Division 1

Section 44AB

Part IIlAA—TheAustralian Energy Regulator
(AER)

Division 1—Preliminary

44AB Definitions
In this Part, unless the contrary intention appears.

Australian Energy Market Agreement means the agreement, as
amended from time to time:

(a) that relatesto energy; and

(b) that is between the Commonwealth, al of the States, the
Australian Capital Territory and the Northern Territory; and

(c) that isfirst made in 2004; and
(d) that agreesto the establishment of the AER and the AEMC.

Commonwealth AER member means the member referred to in
section 44AM.

full-time AER member means an AER member appointed on a
full-time basis.

part-time AER member means an AER member appointed on a
part-time basis.

44AC ThisPart bindsthe Crown

This Part binds the Crown in each of its capacities.

44AD Extra-territorial operation

It isthe intention of the Parliament that the operation of this Part
should, asfar as possible, include operation in relation to the
following:
(8 thingssituated in or outside Australia;
(b) acts, transactions and matters done, entered into or occurring
in or outside Australia;
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Section 44AD

(c) things, acts, transactions and matters (wherever situated,
done, entered into or occurring) that would, apart from this
Act, be governed or otherwise affected by the law of a State,
aTerritory or aforeign country.
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Section 44AE

Division 2—Establishment of the AER

44AE Establishment of the AER

(1) The Australian Energy Regulator (the AER) is established by this
section.

(2) The AER:
(a) isabody corporate with perpetual succession; and
(b) must have a common seal; and

(c) may acquire, hold and dispose of real and personal property;
and

(d) may sue and be sued in its corporate name.

44AF AER to hold money and property on behalf of the
Commonwealth

The AER holds any money or property for and on behalf of the
Commonwealth.

44AG Constitution of the AER

The AER consists of:
(@) aCommonwealth AER member, appointed in accordance
with section 44AM; and
(b) 2 State/Territory AER members, appointed in accordance
with section 44AP.
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Section 44AH

Division 3—Functions and powers of the AER

44AH Commonwealth functions

The AER has any functions:
(a) conferred under alaw of the Commonwealth; or
(b) prescribed by regulations made under this Act.

Note: The AER may have functions under the Australian Energy Market Act
2004.

44A1 Commonwealth consent to conferral of functions etc. on AER

(1) A State/Territory energy law may confer functions or powers, or
impose duties, on the AER for the purposes of that law.

Note: Section 44AK sets out when such alaw imposes a duty on the AER.

(2) Subsection (1) does not authorise the conferral of afunction or
power, or the imposition of a duty, by a State/Territory energy law
to the extent to which:

(a) the conferral or imposition, or the authorisation, would
contravene any constitutional doctrines restricting the duties
that may be imposed on the AER; or

(b) the authorisation would otherwise exceed the legidlative
power of the Commonwealth.

(3) The AER cannot perform aduty or function, or exercise a power,
under a State/Territory energy law unless the conferral of the
function or power, or the imposition of the duty, isin accordance
with the Australian Energy Market Agreement, or any other
relevant agreement between the Commonwealth and the State or
Territory concerned.

44AJ How duty isimposed

Application

(1) Thissection appliesif a State/Territory energy law purportsto
impose aduty on the AER.

Note: Section 44AK sets out when such alaw imposes a duty on the AER.
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Section 44AK

Sate or Territory legislative power sufficient to support duty

(2) Theduty istaken not to beimposed by this Part (or any other law
of the Commonwealth) to the extent to which:
(@) imposing the duty iswithin the legislative powers of the State
or Territory concerned; and
(b) imposing the duty by the law of the State or Territory is
consistent with the constitutional doctrines restricting the
duties that may be imposed on the AER.
Note: If this subsection applies, the duty will be taken to be imposed by
force of the law of the State or Territory (the Commonwealth having

consented under section 44Al to the imposition of the duty by that
law).

Commonwealth legidative power sufficient to support duty but
Sate or Territory legisative powers are not

(3) If, to ensure the validity of the purported imposition of the duty, it
is necessary that the duty be imposed by alaw of the
Commonweslth (rather than by the law of the State or Territory),
the duty is taken to be imposed by this Part to the extent necessary
to ensure that validity.

(4) If, because of subsection (3), this Part is taken to impose the duty,
it isthe intention of the Parliament to rely on all powers available
to it under the Constitution to support the imposition of the duty by
this Part.

(5) Theduty istaken to be imposed by this Part in accordance with
subsection (3) only to the extent to which imposing the duty:

(a) iswithin the legidlative powers of the Commonwealth; and

(b) isconsistent with the constitutional doctrines restricting the
duties that may be imposed on the AER.

(6) Subsections (1) to (5) do not limit section 44Al.

44AK When a State/Territory energy law imposes a duty

For the purposes of sections 44A1 and 44AJ, a State/Territory
energy law imposes a duty on the AER if:

() thelaw confersafunction or power on the AER; and
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Section 44AL

(b) the circumstances in which the function or power is
conferred give rise to an obligation on the AER to perform
the function or to exercise the power.

44AL Powersof the AER
The AER has power to do all things necessary or convenient to be
done for or in connection with the performance of its functions.

Note: State and Territory laws may also confer powers on the AER in
respect of its functions under those laws: see section 44Al.
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Section 44AM

Division 4—Administrative provisionsrelating to the AER

Subdivision A—Appointment etc. of members

44AM Appointment of Commonwealth AER member

(1) A Commonwealth AER member isto be appointed by the
Governor-General by written instrument.

(2) The Commonwesalth AER member holds office for the period
specified in the instrument of appointment. The period must not
exceed 5 years.

(3) A personisnot igible for appointment as the Commonwealth
AER member unless the person is amember of the Commission. If
the person ceases to be a member of the Commission, then the
person also ceases to be an AER member.

(4) A personisnot eligible for appointment as the Commonwealth
AER member unless the person has been chosen for appointment
in accordance with the Australian Energy Market Agreement.

44AN Membership of AER and Commission

Member taken to be full-time member of both AER and
Commission

(1) For the purposes of this Part, the Commonwealth AER member is
taken to be a full-time member of the AER.

(2) However, the Commonwealth AER member remains afull-time
member of the Commission.

Paid employment

(3) Paragraph 13(2)(c) does not apply to a member of the Commission
in respect of any paid employment of that member as an AER
member.

(4) Sections44AX and 44AAB do not apply to an AER member in
respect of the paid employment of that member as a member of the
Commission.
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Section 44A0

44A0 Acting appointment of Commonwealth AER member

(1) The Chairperson may appoint a member of the Commission to act
as the Commonwealth AER member:

(@) during avacancy in the office of Commonwealth AER
member, whether or not an appointment has previously been
made to the office; or

(b) during any period, or during al periods, when the
Commonwealth AER member is absent from duty or from
Australia, or is, for any reason, unable to perform the duties
of the office.

Note: See also section 33A of the Acts Interpretation Act 1901, which
contains extra rules about acting appointments.

(2) If aperson acting as the Commonwealth AER member ceases to be
amember of the Commission, then the appointment to act as the
Commonwesalth AER member also ceases.

(3) Anything done by or in relation to a person purporting to act under
an appointment is not invalid merely because:
(a) the occasion for the appointment had not arisen; or
(b) there was adefect or irregularity in connection with the
appointment; or
(c) the appointment had ceased to have effect; or
(d) the occasion to act had not arisen or had ceased.

44AP Appointment of State/Territory AER members

(1) A State/Territory AER member isto be appointed by the
Governor-General by written instrument, on either afull-time or
part-time basis.

Note: A State/Territory AER member is also taken to be an associate
member of the Commission: see section 8AB.

(2) A State/Territory AER member holds office for the period
specified in the instrument of appointment. The period must not
exceed 5 years.

(3) A personisnot eligible for appointment as a State/Territory AER
member unless the person, being a person who has knowledge of,
or experience in, industry, commerce, economics, law, consumer
protection or public administration, has been nominated for
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Section 44AQ

appointment in accordance with the Australian Energy Market
Agreement.

44AQ Acting appointment of State/Territory AER member

(1) The Minister may appoint a person to act as a State/Territory AER
member:

(a) during avacancy in the office of State/Territory AER
member, whether or not an appointment has previously been
made to the office; or

(b) during any period, or during al periods, when the
State/Territory AER member is absent from duty or from
Australia, or is, for any reason, unable to perform the duties
of the office.

Note: See also section 33A of the Acts Interpretation Act 1901, which
contains extra rules about acting appointments.

(2) A personisnot eligible for appointment to act as a State/Territory
AER member unless the person, being a person who has
knowledge of, or experience in, industry, commerce, economics,
law, consumer protection or public administration, has been
nominated for appointment in accordance with the Australian
Energy Market Agreement.

44AR AER Chair

(1) One of the AER membersisto be appointed by the
Governor-General as the AER Chair, by written instrument. The
appointment as AER Chair may be made at the same time asthe
appointment as AER member, or at alater time.

(2) A member isnot eligible for appointment as AER Chair unless the
person has been nominated for appointment as the Chair in
accordance with the Australian Energy Market Agreement.

(3) The AER Chair holds office for the period specified in the
instrument of appointment. The period must not exceed 5 years.

(4) If the AER Chair ceases to be an AER member, then he or she also

ceases to be the AER Chair.
Note: A person may cease to be the AER Chair without ceasing to be an
AER member.
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44AS Acting AER Chair

(1) The Minister may appoint an AER member to act asthe AER
Chair:

(@) during avacancy in the office of the AER Chair, whether or
not an appointment has previously been made to the office;
or

(b) during any period, or during all periods, when the AER Chair
is absent from duty or from Australia, or is, for any reason,
unable to perform the duties of the office.

Note: See also section 33A of the Acts Interpretation Act 1901, which
contains extra rules about acting appointments.

(2) If aperson acting asthe AER Chair ceases to be an AER member,
then the appointment to act as the AER Chair also ceases.

(3) Anything done by or in relation to a person purporting to act under
an appointment is not invalid merely because:

(a) the occasion for the appointment had not arisen; or

(b) there was adefect or irregularity in connection with the
appointment; or

(c) the appointment had ceased to have effect; or
(d) the occasion to act had not arisen or had ceased.

44AT Remuneration of AER members

(1) An AER member (other than the Commonwealth AER member) is
to be paid the remuneration that is determined by the Remuneration
Tribunal. If no determination of that remuneration by the Tribunal
isin operation, the member isto be paid the remuneration that is
prescribed.

(2) An AER member (other than the Commonwealth AER member) is
to be paid the alowances that are prescribed.

(3) Subsections (1) and (2) have effect subject to the Remuneration
Tribunal Act 1973.

(4) The Commonwealth AER member is not entitled to be paid
remuneration or allowances.

Note: The Commonwealth AER member is paid as a member of the
Commission.
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Section 44AU

44AU Additional remuneration of AER Chair

(1) The AER Chair (whether or not the Commonwealth AER member)
isto be paid additional remuneration (if any) determined by the
Remuneration Tribunal.

(2) The AER Chair (whether or not the Commonwealth AER member)
isto be paid additional allowances (if any) that are prescribed.

(3) Thissection has effect subject to the Remuneration Tribunal Act
1973 other than subsection 7(11) of that Act.

44AV L eave of absence

(1) A full-time AER member has the recreation leave entitlements that
are determined by the Remuneration Tribunal.

(2) The Minister may grant afull-time AER member |eave of absence,
other than recreation leave, on the terms and conditions as to
remuneration or otherwise that the Minister determines.

(3) The AER Chair may grant leave of absence to any part-time AER
member on the terms and conditions that the AER Chair
determines.

44AW Other termsand conditions

An AER member holds office on the terms and conditions (if any)
in relation to matters not covered by this Act that are determined
by the Governor-General.

44AX Outside employment

(1) A full-time AER member must not engage in paid employment
outside the duties of the member’ s office without the Minister’s

consent.

(2) A part-time AER member must not engage in any paid
employment that conflicts or could conflict with the proper
performance of the member’s duties.
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44AY Disclosure of interests

(1) If an AER member has any direct or indirect interest in a matter
being considered, or about to be considered, by the AER, being an
interest that could conflict with the proper performance of the
member’ s functions in relation to a matter arising at a meeting of
the AER, then the member must as soon as practicable disclose that
interest at a meeting of the AER.

(2) Thedisclosure, and any decision made by the AER in relation to
the disclosure, must be recorded in the minutes of the meeting.

44AZ Resignation

(1) An AER member may resign his or her appointment by giving the
Governor-General awritten resignation.

(2) The AER Chair may resign his or her appointment as AER Chair
by giving the Governor-General awritten resignation. The
resignation does not affect the person’ s appointment as an AER
member.

44AAB Termination of appointment

All AER members

(1) The Governor-Genera may terminate the appointment of an AER
member:

(@) for misbehaviour or physical or mental incapacity; or
(b) if the member:
(i) becomes bankrupt; or

(ii) appliesto take the benefit of any law for the relief of
bankrupt or insolvent debtors; or

(iif) compounds with his or her creditors; or
(iv) makes an assignment of his or her remuneration for the
benefit of hisor her creditors; or
(c) if the member fails, without reasonable excuse, to comply
with section 44AY .
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Section 44AAC

Additional grounds: full-time AER members

(2) The Governor-General may terminate the appointment of a
full-time AER member if:

() the member is absent, except on leave of absence, for 14
consecutive days or for 28 daysin any 12 months; or

(b) the member engages, except with the Minister’s consent, in
paid employment outside the duties of his or her office.

Additional grounds. part-time AER members

(3) The Governor-General may terminate the appointment of a
part-time AER member if:

(@) the member is absent, except on leave of absence, from 3
consecutive meetings of the AER; or

(b) the member engagesin paid employment that conflicts or
could conflict with the proper performance of the duties of
his or her office.

Subdivison B—Staff etc. to assist the AER

AAAAC Staff etc. to assist the AER

The Chairperson must make available:
(a) persons engaged under section 27; and
(b) consultants engaged under section 27A;
to assist the AER to perform its functions.

Subdivision C—M eetings of the AER etc.

44AAD Meetings

(1) The AER Chair must convene such meetings of the AER as he or
she thinks necessary for the efficient performance of the functions
of the AER.

Note: See also section 33B of the Acts Interpretation Act 1901, which
contains extra rules about meetings by telephone etc.

(2) Mestings of the AER must be held at such places asthe AER Chair
determines.
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(3) At ameeting of the AER, 2 members constitute a quorum. The
guorum must include the AER Chair and must also include the
Commonwealth AER member (if the Commonwealth AER
member is not aso the AER Chair).

(4) Questions arising at a meeting must be determined by unanimous
vote of the members present and voting.

(5) The AER Chair must preside at all meetings of the AER.

(6) The AER Chair may give directions regarding the procedure to be
followed at or in connection with a meeting.

44AAE Resolutions without meetings

(1) If all 3 AER members sign a document containing a statement that
they arein favour of aresolution in terms set out in the document,
then aresolution in those termsis taken to have been passed at a
duly constituted meeting of the AER held on the day the document
was signed, or, if the members sign the document on different
days, on the last of those days.

(2) For the purposes of subsection (1), 2 or more separate documents
containing statementsin identical terms each of which is signed by
one or more members are together taken to constitute one
document containing a statement in those terms signed by those
members on the respective days on which they signed the separate
documents.

(3) A member must not sign adocument containing a statement in
favour of aresolution if the resolution concerns a matter in which
the member has any direct or indirect interest, being an interest that
could conflict with the proper performance of the member’'s
functionsin relation to any matter.

44AAEA Arbitration

(1) Sections44AAD and 44AAE do not apply to the AER as
constituted for an arbitration under:
(a) the National Electricity (Commonwealth) Law (as defined by
the Australian Energy Market Act 2004); or
(b) the National Gas (Commonwealth) Law (as defined by the
Australian Energy Market Act 2004); or
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Section 4AAF

(c) aprovision of a State/Territory energy law.

(2) Thereference in subsection (1) to an arbitration includes a
reference to each of the following:

() the making, variation or revocation of an access
determination (within the meaning of the law concerned);

(b) the performance of afunction, or the exercise of a power, in
connection with the making, variation or revocation of an
access determination (within the meaning of the law
concerned).

Subdivision D—Miscellaneous

44AAF Confidentiality

(1) The AER must take all reasonable measures to protect from
unauthorised use or disclosure information:
(&) giventoitinconfidencein, or in connection with, the
performance of its functions or the exercise of its powers; or
(b) that isobtained by compulsion in the exercise of its powers.

Note: The Privacy Act 1988 a so contains provisions relevant to the use and
disclosure of information.

(2) For the purposes of subsection (1), the disclosure of information as
required or permitted by alaw of the Commonwealth, a State or
Territory, istaken to be authorised use and disclosure of the
information.

Authorised use

(3) Disclosing information to one of the following is authorised use
and disclosure of the information:

(a) the Commission;

(b) the AEMC;

(c) Australian Energy Market Operator Limited
(ACN 072 010 327);

(d) any staff or consultant assisting a body mentioned in
paragraph (a), (b) or (c) in performing its functions or
exercising its powers;

(e) any other person or body prescribed by the regulations for the
purpose of this paragraph.
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(4) A person or body to whom information is disclosed under
subsection (3) may use the information for any purpose connected
with the performance of the functions, or the exercise of the
powers, of the person or body.

(5) The AER may impose conditions to be complied with in relation to
information disclosed under subsection (3).

(6) For the purposes of subsection (1), the use or disclosure of
information by a person for the purposes of:

(a) performing the person’s functions, or exercising the person’s
powers, as.

(i) an AER member, aperson referred to in section 44AAC
or adelegate of the AER; or

(if) aperson who is authorised to perform or exercise a
function or power of, or on behalf of, the AER; or

(b) the performance of functions, or the exercise of powers, by
the person by way of assisting a delegate of the AER,;

is taken to be authorised use and disclosure of the information.

(7) Regulations made for the purposes of this section may specify uses
of information and disclosures of information that are authorised
uses and authorised disclosures for the purposes of this section.

(8) Nothing in any of the above subsections limits:
(a) anything elsein any of those subsections; or

(b) what may otherwise constitute, for the purposes of
subsection (1), authorised use or disclosure of information.

A4AAG Federal Court may makecertain orders

(1) The Federal Court may make an order, on application by the AER
on behalf of the Commonwealth, declaring that a personisin
breach of:

(8 auniform energy law that is applied asalaw of the
Commonwealth; or

(b) a State/Territory energy law.

(2) If the order declares the person to be in breach of such alaw, the
order may include one or more of the following:

(a) an order that the person pay acivil penalty determined in
accordance with the law;
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(b) an order that the person cease, within a specified period, the
act, activity or practice constituting the breach;

(c) an order that the person take such action, or adopt such
practice, as the Court requires for remedying the breach or
preventing a recurrence of the breach;

(d) an order that the person implement a specified program for
compliance with the law;

(e) an order of akind prescribed by regulations made under this
Act.

(3) If aperson has engaged, is engaging or is proposing to engagein
any conduct in breach of:
(&) auniform energy law that is applied as alaw of the
Commonwealth; or
(b) aState/Territory energy law;
the Federal Court may, on application by the AER on behalf of the
Commonwealth, grant an injunction:
(c) restraining the person from engaging in the conduct; and
(d) if, inthe court’s opinion, it is desirable to do so—requiring
the person to do something.

(4) The power of the Federal Court under subsection (3) to grant an
injunction restraining a person from engaging in conduct of a
particular kind may be exercised:

(a) if the court is satisfied that the person has engaged in conduct
of that kind—whether or not it appears to the court that the
person intends to engage again, or to continue to engage, in
conduct of that kind; or

(b) if it appearsto the court that, if an injunction is not granted, it
islikely that the person will engage in conduct of that kind—
whether or not the person has previously engaged in conduct
of that kind and whether or not there is an imminent danger
of substantial damage to any person if the person engagesin
conduct of that kind.

44AAGA Federal Court may order disconnection if an event
specified in the National Electricity Rules occurs

(1) If arelevant disconnection event occurs, the Federal Court may
make an order, on application by the AER on behalf of the
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Commonwealth, directing that a Registered participant’ s loads be
disconnected.

(2) Inthissection:

National Electricity Law means.

(a) the National Electricity Law set out in the Schedule to the
National Electricity (South Australia) Act 1996 of South
Audtraliaasin force from time to time; or

(b) that Law asit applies as alaw of ancother State; or
(c) that Law asit applies as alaw of a Territory; or
(d) that Law asit applies as alaw of the Commonwealth.

National Electricity Rules means:

() the National Electricity Rules, asin force from timeto time,
made under the National Electricity Law set out in the
Schedule to the National Electricity (South Australia) Act
1996 of South Australia; or

(b) those Rulesasthey apply as alaw of another State; or

(c) those Rules asthey apply asalaw of a Territory; or

(d) those Rules asthey apply as alaw of the Commonwealth.

Registered participant has the same meaning as in the National
Electricity Law.

relevant disconnection event means an event specified in the
National Electricity Rules as being an event for which a Registered
participant’ s loads may be disconnected, where the event does not
constitute a breach of the National Electricity Rules.

44AAH Delegation by the AER

The AER may, by resolution, delegate:

(@) al or any of the AER'’ s functions and powers under this Part
or under regulations made under this Act, or under another
law of the Commonweslth; or

(b) all or any of the AER’s functions and powers under a
State/Territory energy law;

to an AER member or to an SES employee, or acting SES
employee, assisting the AER as mentioned in section 44AAC.

Notel:  Section 17AA of the Acts Interpretation Act 1901 contains the
definitions of SES employee and acting SES employee.
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Note 2: See also sections 34AA to 34A of the Acts Interpretation Act 1901,
which contain extra rules about delegations.

A4AAl Fees

(1) The AER may charge afee specified in the regulations for services
provided by it in performing any of its functions, or exercising any
of its powers, under this Part or under regulations made under this
Act, or under another law of the Commonwealth or a
State/Territory energy law.

(2) Thefee must not be such asto amount to taxation.

44AAJ Annual report

(1) The AER must, within 60 days after the end of each year ending on
30 June, give the Minister areport on its operations during that
year, for presentation to the Parliament.

Note: See also section 34C of the Acts Interpretation Act 1901, which
contains extra rules about annual reports.

(2) The Minister must give a copy of the report to the relevant Minister
of each of the States, the Australian Capital Territory and the
Northern Territory.

44AAK Regulations may deal with transitional matters

(1) The Governor-General may make regulations dealing with matters
of atransitional nature relating to the transfer of functions and
powers from a body to the AER.

(2) Without limiting subsection (1), the regulations may deal with:

(a) thetransfer of any relevant investigations being conducted by
the body at the time of the transfer of functions and powers to
the AER; or

(b) thetransfer of any decisions or determinations being made by
the body at the time of the transfer of functions and powersto
the AER; or

(c) the substitution of the AER as a party to any relevant
proceedings that are pending in any court or tribunal at the
time of the transfer of functions and powers to the AER; or

(d) thetransfer of any relevant information from the body to the
AER.
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(3) Inthissection:

matters of a transitional nature also includes matters of an
application or saving nature.
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44AA Objectsof Part

The objects of this Part are to:

(&) promote the economically efficient operation of, use of and
investment in the infrastructure by which services are
provided, thereby promoting effective competition in
upstream and downstream markets; and

(b) provide aframework and guiding principles to encourage a
consistent approach to access regulation in each industry.

44B Definitions
In this Part, unless the contrary intention appears:
access code means a code referred to in section 44ZZAA.

access code application means:
() an access code given to the Commission; or
(b) arequest made to the Commission for the withdrawal or
variation of an access code; or

(c) an application under subsection 44ZZBB(4) for an extension
of the period for which an access code is in operation.

access code decision means:
(a) adecision under section 44ZZAA to accept or reject an
access code; or
(b) adecision under section 44ZZAA to consent or refuse to
consent to the withdrawal or variation of an access code; or

(c) adecision under section 44ZZBB to extend or refuse to
extend the period for which an access code is in operation.

access undertaking means an undertaking under section 44ZZA.

Trade Practices Act 1974 81



Part I11A Accessto services
Division 1 Preliminary

Section 44B

access undertaking application means.
(8) an access undertaking given to the Commission; or

(b) arequest made to the Commission for the withdrawal or
variation of an access undertaking; or

(c) an application under subsection 44ZZBB(1) for an extension
of the period for which an access undertaking is in operation.

access undertaking decision means:

(@) adecision under section 44ZZA to accept or reject an access
undertaking; or

(b) adecision under section 44ZZA to consent or refuse to
consent to the withdrawal or variation of an access
undertaking; or

(c) adecision under section 44ZZBB to extend or refuse to
extend the period for which an access undertaking isin
operation.

Commonwealth Minister means the Minister.

constitutional trade or commerce means any of the following:
(a) trade or commerce among the States,

(b) trade or commerce between Australia and places outside
Australia;

(c) trade or commerce between a State and a Territory, or
between 2 Territories.

declaration means a declaration made by the designated Minister
under Division 2.

declaration recommendation means a recommendation made by
the Council under section 44F.

declared service means a service for which adeclarationisin
operation.

designated Minister has the meaning given by section 44D.

determination means a determination made by the Commission
under Division 3.

director has the same meaning as in the Corporations Act 2001.

entity means a person, partnership or joint venture.
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final determination means a determination other than an interim
determination.

interim determination means a determination that is expressed to
be an interim determination.

modifications includes additions, omissions and substitutions.

National Gas Law means:

(a) the National Gas Law set out in the Schedule to the National
Gas (South Australia) Act 2008 of South Australiaasin force
from timeto time, asthat Law applies as alaw of South
Australia; or

(b) if an Act of another State or of the Australian Capital
Territory or the Northern Territory applies the National Gas
Law set out in the Schedule to the National Gas (South
Australia) Act 2008 of South Australia, asin force from time
totime, asalaw of that other State or of that Territory—the
National Gas Law as so applied; or

(c) the Western Australian Gas Legislation; or

(d) the National Gas (Commonwealth) Law (within the meaning
of the Australian Energy Market Act 2004); or

(e) the Offshore Western Australian Pipelines (Commonwealth)
Law (within the meaning of the Australian Energy Mar ket
Act 2004).

officer has the same meaning as in the Corporations Act 2001.

party means:
(a) inrelation to an arbitration of an access dispute—a party to
the arbitration, as mentioned in section 44U;

(b) inrelation to a determination—a party to the arbitration in
which the Commission made the determination.

provider, in relation to a service, means the entity that is the owner
or operator of the facility that is used (or is to be used) to provide
the service.

responsible Minister means:
(@) the Premier, in the case of a State;
(b) the Chief Minister, in the case of a Territory.
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revocation recommendation means a recommendation made by
the Council under section 44J.

service means a service provided by means of afacility and
includes:

(a) the use of an infrastructure facility such asaroad or railway
line
(b) handling or transporting things such as goods or people;
(c) acommunications service or similar service;
but does not include:
(d) the supply of goods; or
(e) the use of intellectual property; or
(f) the use of aproduction process,

except to the extent that it is an integral but subsidiary part of the
service.

State or Territory access regime law means:
() alaw of a State or Territory that establishes or regulates an
access regime; or
(b) alaw of a State or Territory that regulates an industry that is
subject to an access regime; or
(c) aState/Territory energy law.

State or Territory body means.
() aStateor Territory;
(b) an authority of a State or Territory.

third party, in relation to a service, means a person who wants
access to the service or wants a change to some aspect of the
person’ s existing access to the service.

44C How thisPart appliesto partnershipsand joint ventures

(1) Thissection appliesif the provider of aserviceisa partnership or
joint venture that consists of 2 or more corporations. Those
corporations are referred to in this section as the participants.

(2) If thisPart requires or permits something to be done by the
provider, the thing may be done by one or more of the participants
on behalf of the provider.
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(3) If aprovision of this Part refers to the provider bearing any costs,
the provision applies asif the provision referred to any of the
participants bearing any costs.

(4) If aprovision of this Part refers to the provider doing something,
the provision applies asif the provision referred to one or more of
the participants doing that thing on behalf of the provider.

(5) If:
(a) aprovision of this Part requires the provider to do something,
or prohibits the provider from doing something; and
(b) acontravention of the provision is an offence;

the provision applies asif areference to the provider were a
reference to any person responsible for the day-to-day management
and control of the provider.

(6) If:
(a) aprovision of this Part requires a provider to do something,
or prohibits a provider doing something; and
(b) acontravention of the provision is not an offence;

the provision applies asif the reference to provider were a
reference to each participant and to any other person responsible
for the day-to-day management and control of the provider.

44D Meaning of designated Minister

(1) The Commonwealth Minister isthe designated Minister unless
subsection (2) or (3) applies.

(2) Inrelation to declaring a service in a case where:
(@) theprovider isa State or Territory body; and
(b) the State or Territory concerned is a party to the Competition
Principles Agreement;

the responsible Minister of the State or Territory is the designated
Minister.

(3) Inrelation to revoking a declaration that was made by the
responsible Minister of a State or Territory, the responsible
Minister of that State or Territory is the designated Minister.
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44DA The principlesin the Competition Principles Agreement have
status as guidelines

(1) For the avoidance of doubt:

(@) the requirement, under subsection 44G(3), that the Council
apply the relevant principles set out in the Competition
Principles Agreement in deciding whether an access regime
is an effective access regime; and

(b) the requirement, under subsection 44H(5), that the designated
Minister apply the relevant principles set out in the
Agreement in deciding whether an accessregimeisan
effective access regime; and

(c) the requirement, under subsection 44M(4), that the Council
apply the relevant principles set out in the Agreement in
deciding whether to recommend to the Commonwealth
Minister that he or she should decide that an accessregime s,
or is not, an effective access regime; and

(d) the requirement, under subsection 44N(2), that the
Commonwealth Minister, in making adecision on a
recommendation received from the Council, apply the
relevant principles set out in the Agreement;

are obligations that the Council and the relevant Ministers must
treat each individual relevant principle as having the status of a
guideline rather than abinding rule.

(2) An effective access regime may contain additional matters that are
not inconsistent with Competition Principles Agreement principles.

44E ThisPart bindsthe Crown

(1) ThisPart binds the Crown in right of the Commonwealth, of each
of the States, of the Australian Capital Territory and of the
Northern Territory.

(2) Nothing in this Part makes the Crown liable to be prosecuted for an
offence.

(3) The protection in subsection (2) does not apply to an authority of
the Commonwealth or an authority of a State or Territory.
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Division 2—Declared services

Subdivision A—Recommendation by the Council

44F Person may request recommendation

(D)

()

©)

(4)

©)

The designated Minister, or any other person, may make awritten
application to the Council asking the Council to recommend that a
particular service be declared.

After receiving the application, the Council
() must tell the provider of the service that the Council has
received the application, unless the provider isthe applicant;
and
(b) must, after having regard to the objects of this Part,
recommend to the designated Minister:

(i) that the service be declared; or
(i) that the service not be declared.

Notel:  Therearetarget timelimits that apply to the Council’s
recommendation: see section 44GA.

Note2:  The Council may invite public submissions on the application: see
section 44GB.

Note3:  The Council must publish its recommendation: see section 44GC.

If the applicant is a person other than the designated Minister, the
Council may recommend that the service not be declared if the
Council thinks that the application was not made in good faith.
This subsection does not limit the grounds on which the Council
may decide to recommend that the service not be declared.

In deciding what recommendation to make, the Council must
consider whether it would be economical for anyone to develop
another facility that could provide part of the service. This
subsection does not limit the grounds on which the Council may
decide to recommend that the service be declared or not be
declared.

The applicant may withdraw the application at any time before the
Council makes arecommendation relating to it.
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44G Limitson the Council recommending declaration of a service

(1) The Council cannot recommend declaration of a service that isthe
subject of an access undertaking in operation under Division 6.

(1A) While adecision of the Commission isin force under subsection
44PA(3) approving atender process, for the construction and
operation of afacility, as a competitive tender process, the Council
cannot recommend declaration of any service provided by means
of the facility that was specified under paragraph 44PA(2)(a).

(2) The Council cannot recommend that a service be declared unless it
is satisfied of al of the following matters:

(a) that access (or increased access) to the service would
promote a material increase in competition in at least one
market (whether or not in Australia), other than the market
for the service;

(b) that it would be uneconomical for anyone to develop another
facility to provide the service;

(c) that thefacility is of national significance, having regard to:
(i) the size of the facility; or

(if) the importance of the facility to constitutional trade or
commerce; or

(iiif) theimportance of the facility to the national economy;

(d) that accessto the service can be provided without undue risk
to human health or safety;

(e) that accessto the serviceis not already the subject of an
effective access regime;

(f) that access (or increased access) to the service would not be
contrary to the public interest.

(3) Indeciding whether an access regime established by a State or
Territory that is a party to the Competition Principles Agreement is
an effective access regime, the Council:

(a8) must, subject to subsection (5), apply the relevant principles
set out in that agreement; and
(aa) must have regard to the objects of this Part; and
(b) must, subject to section 44DA, not consider any other
matters.
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(4) If thereisin force adecision of the Commonwealth Minister under
section 44N that a regime established by a State or Territory for
access to the serviceis an effective access regime, the Council
must follow that decision, unless the Council believes that, since
the Commonwealth Minister’ s decision was published, there have
been substantial modifications of the access regime or of the
relevant principles set out in the Competition Principles
Agreement.

Note: The period for which adecision isin force is determined under
subsection 44N(3) and paragraph 44P(a).

(5) Indeciding whether aregime is an effective access regime, the
Council must disregard Chapter 5 of a National Gas Law.

(6) The Council cannot recommend declaration of a service provided
by means of a pipeline (within the meaning of a Nationa Gas Law)
if:

() al5-year no-coverage determination isin force under the
National Gas Law in respect of the pipeline; or

(b) apriceregulation exemption isin force under the National
Gas Law in respect of the pipeline.

44GA Target timelimits on Council recommendation

(1) The Council must use its best endeavours to make a
recommendation on an application under section 44F within:

(a) the period (the standard period) of 4 months beginning on
the day it received the application; or

(b) if the standard period is extended—that period as extended.

Extensions

(2) If the Council is unable to make a recommendation within the
standard period, or that period as extended, it must, by noticein
writing, extend the standard period by a specified period.

(3) The Council must give acopy of the notice to:
(@) the applicant; and
(b) if the applicant is not the provider of the service—the
provider.

Trade Practices Act 1974 89



Part I11A Accessto services
Division 2 Declared services

Section 44GB

(4)

(%)

Multiple extensions

The Council may extend the standard period more than once.

Publication

If the Council extends the standard period, it must publish a notice
in anational newspaper:
(a) stating that it has done so; and
(b) specifying the day by which it must now use its best
endeavours to make a recommendation on the application.

44GB Council may invite public submissions on the application

(D

()

3

(4)

(%)

Invitation

The Council may publish, by electronic or other means, a notice
inviting public submissions on an application under section 44F if
it considersthat it is appropriate and practicable to do so.

The notice must specify how submissions may be made and the
day by which submissions may be made (which must be at least 14
days after the day the notice is published).

Council to consider any submission

Subject to subsection (6), the Council must have regard to any
submission so made in deciding what recommendation to make on
the application.

Council may make submissions publicly available

The Council may make any written submission, or awritten record
(which may be asummary) of any oral submission, publicly
available.

Confidentiality

A person may, at the time of making a submission, request that the
Council:
(&) not make the whole or a part of the submission available
under subsection (4); and
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(b) not publish or make available the whole or a part of the
submission under section 44GC;

because of the confidential commercial information contained in
the submission.

(6) If the Council refuses such arequest:

(&) for awritten submission—the Council must, if the person
who made it so requires, return the whole or the part of it to
the person; and

(b) for an oral submission—the person who made it may inform
the Council that the person withdraws the whole or the part
of it; and

(c) if the Council returns the whole or the part of the submission,
or the person withdraws the whole or the part of the
submission, the Council must not:

(i) make the whole or the part of the submission available
under subsection (4); and

(ii) publish or make available the whole or the part of the
submission under section 44GC; and

(iii) haveregard to the whole or the part of the submissionin
making its recommendation on the application.

44GC Council must publish itsrecommendation

(1) The Council must publish, by electronic or other means, a
recommendation under section 44F and its reasons for the
recommendation.

(2) The Council must give a copy of the publication to:
(@) the applicant under section 44F; and

(b) if the applicant is not the provider of the service—the
provider.

Timing

(3) The Council must do the things under subsections (1) and (2) on
the day the designated Minister publishes his or her decision on the
recommendation or as soon as practicable after that day.
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Consultation

(4) Before publishing under subsection (1), the Council may give any
one or more of the following persons:
(a) the applicant under section 44F;
(b) if the applicant is not the provider of the service—the
provider;
(c) any other person the Council considers appropriate;
anoticein writing:
(d) specifying what the Council is proposing to publish; and
(e) inviting the person to make a written submission to the
Council within 14 days after the notice is given identifying
any information the person considers should not be published
because of its confidential commercial nature.

(5) The Council must have regard to any submission so madein
deciding what to publish. It may have regard to any other matter it
considersrelevant.

Subdivision B—Declar ation by the designated Minister

44H Designated Minister may declare a service

(1) Onreceiving adeclaration recommendation, the designated
Minister must either declare the service or decide not to declare it.

Note: The designated Minister must publish his or her decision: see
section 44HA.

(1A) The designated Minister must have regard to the objects of this
Part in making his or her decision.

(2) Indeciding whether to declare the service or not, the designated
Minister must consider whether it would be economical for anyone
to develop another facility that could provide part of the service.
This subsection does not limit the grounds on which the designated
Minister may make a decision whether to declare the service or
not.

(3) The designated Minister cannot declare a service that is the subject
of an access undertaking in operation under Division 6.

(3A) While adecision of the Commission isin force under subsection
44PA (3) approving atender process, for the construction and
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operation of afacility, as acompetitive tender process, the
designated Minister cannot declare any service provided by means
of the facility that was specified under paragraph 44PA(2)(a).

(4) The designated Minister cannot declare a service unless he or she
issatisfied of all of the following matters:

(a) that access (or increased access) to the service would
promote a material increase in competition in at least one
market (whether or not in Australia), other than the market
for the service;

(b) that it would be uneconomical for anyone to develop another
facility to provide the service;

(c) that thefacility is of national significance, having regard to:

(i) thesizeof thefacility; or
(if) the importance of the facility to constitutional trade or
commerce; or
(iii) the importance of the facility to the national economy;

(d) that access to the service can be provided without undue risk
to human health or safety;

(e) that accessto the serviceis not already the subject of an
effective access regime;

(f) that access (or increased access) to the service would not be
contrary to the public interest.

(5) Indeciding whether an access regime established by a State or
Territory that is a party to the Competition Principles Agreement is
an effective access regime, the designated Minister:

(&) must, subject to subsection (6A), apply the relevant
principles set out in that agreement; and
(@) must have regard to the objects of this Part; and

(b) must, subject to section 44DA, not consider any other
matters.

(6) If thereisin force adecision of the Commonwealth Minister under
section 44N that a regime established by a State or Territory for
access to the service is an effective access regime, the designated
Minister must follow that decision, unless the designated Minister
believes that, since the Commonwealth Minister’ s decision was
published, there have been substantial modifications of the access
regime or of the relevant principles set out in the Competition
Principles Agreement.
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Note: The period for which adecision isin force is determined under
subsection 44N(3) and paragraph 44P(a).

(6A) Indeciding whether aregime is an effective access regime, the
designated Minister must disregard Chapter 5 of a National Gas
Law.

(6B) The designated Minister cannot declare a service provided by
means of a pipeline (within the meaning of a National Gas Law) if:
() al5-year no-coverage determination isin force under the
National Gas Law in respect of the pipeline; or
(b) apriceregulation exemption isin force under the National
Gas Law in respect of the pipeline.

(8) If the designated Minister declares the service, the declaration must
specify the expiry date of the declaration.

(9) If the designated Minister does not publish under section 44HA his
or her decision on the declaration recommendation within 60 days
after receiving the declaration recommendation, the designated
Minister istaken, at the end of that 60-day period, to have decided
not to declare the service and to have published that decision not to
declare the service.

44HA Designated Minister must publish hisor her decision

(1) The designated Minister must publish, by electronic or other
means, his or her decision on a declaration recommendation and
his or her reasons for the decision.

(2) Thedesignated Minister must give a copy of the publication to:
(a) the applicant under section 44F; and

(b) if the applicant is not the provider of the service—the
provider.

Consultation

(3) Before publishing under subsection (1), the designated Minister
may give any one or more of the following persons:

(a) the applicant under section 44F,;

(b) if the applicant is not the provider of the service—the
provider;
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(c) any other person the designated Minister considers

appropriate;
anotice in writing:

(d) specifying what the designated Minister is proposing to
publish; and

(e) inviting the person to make a written submission to the
designated Minister within 14 days after the notice is given
identifying any information the person considers should not
be published because of its confidential commercia nature.

(4) The designated Minister must have regard to any submission so
made in deciding what to publish. He or she may have regard to
any other matter he or she considers relevant.

44| Duration and effect of declaration

(1) Subject to this section, a declaration begins to operate at atime
specified in the declaration. The time cannot be earlier than 21
days after the declaration is published.

(2) If an application for review of adeclaration is made within 21 days
after the declaration is published, the declaration does not begin to
operate until the Tribunal makes its decision on the review.

(3) A declaration continuesin operation until its expiry date, unlessit
isearlier revoked.

(4) Theexpiry or revocation of a declaration does not affect:
(a) the arbitration of an access dispute that was notified before
the expiry or revocation; or
(b) the operation or enforcement of any determination madein
the arbitration of an access dispute that was notified before
the expiry or revocation.

44) Revocation of declaration

(1) The Council may recommend to the designated Minister that a
declaration be revoked. The Council must have regard to the
objects of this Part in making its decision.

(2) The Council cannot recommend revocation of a declaration unless
it is satisfied that, at the time of the recommendation, subsection
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44H(4) would prevent the designated Minister from declaring the
service concerned.

(3) On receiving arevocation recommendation, the designated
Minister must either revoke the declaration or decide not to revoke
the declaration.

Note: There are target time limits that apply to the designated Minister’s
decision: see section 44JA.

(3A) The designated Minister must have regard to the objects of this
Part in making his or her decision.

(4) The designated Minister must publish the decision to revoke or not
to revoke.

(5) If the designated Minister decides not to revoke, the designated
Minister must give reasons for the decision to the provider of the
declared service when the designated Minister publishes the
decision.

(6) The designated Minister cannot revoke a declaration without
receiving a revocation recommendation.

44JA Target timelimitson designated Minister’srevocation
decision
(1) The designated Minister must use his or her best endeavoursto

make a decision on a recommendation under section 44J within:

(a) the period (the standard period) of 60 days beginning on the
day he or she received the recommendation; or

(b) if the standard period is extended—that period as extended.

Extensions

(2) If the designated Minister is unable to make a decision on the
recommendation within the standard period, or that period as
extended, he or she must, by notice in writing, extend the standard
period by a specified period.

(3) The designated Minister must give a copy of the notice to:
(@) the Council; and
(b) the provider of the service.
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Multiple extensions

(4) The designated Minister may extend the standard period more than
once.

Publication

(5) If the designated Minister extends the standard period, he or she
must publish anotice in a national newspaper:
(a) stating that he or she has done so; and
(b) specifying the day by which he or she must now use his or
her best endeavours to make a decision on the
recommendation.

44K Review of declaration

(1) If the designated Minister declares a service, the provider may
apply in writing to the Tribunal for review of the declaration.

(2) If the designated Minister decides not to declare a service, an
application in writing for review of the designated Minister's
decision may be made by the person who applied for the
declaration recommendation.

(3) An application for review must be made within 21 days after
publication of the designated Minister’s decision.

(4) Thereview by the Tribunal is are-consideration of the matter.

Note: There are target time limits that apply to the Tribunal’ s decision on the
review: see section 44ZZ0A.

(5) For the purposes of the review, the Tribunal has the same powers
as the designated Minister.

(6) The member of the Tribunal presiding at the review may require
the Council to give information and other assistance and to make
reports, as specified by the member for the purposes of the review.

(7) If the designated Minister declared the service, the Tribunal may
affirm, vary or set aside the declaration.

(8) If the designated Minister decided not to declare the service, the
Tribunal may either:
(a) affirm the designated Minister’s decision; or
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(b) set aside the designated Minister’ s decision and declare the
service in question.

(9) A declaration, or varied declaration, made by the Tribunal isto be
taken to be a declaration by the designated Minister for all
purposes of this Part (except this section).

441 Review of decision not to revoke a declar ation

(1) If the designated Minister decides not to revoke a declaration, the
provider may apply in writing to the Tribunal for review of the
decision.

(2) An application for review must be made within 21 days after
publication of the designated Minister’s decision.

(3) Thereview by the Tribunal is are-consideration of the matter.

Note: There are target time limits that apply to the Tribunal’ s decision on the
review: see section 44ZZ0A.

(4) For the purposes of the review, the Tribunal has the same powers
asthe designated Minister.

(5) The member of the Tribunal presiding at the review may require
the Council to give information and other assistance and to make
reports, as specified by the member for the purposes of the review.

(6) The Tribunal may either:
(@) affirm the designated Minister’s decision; or
(b) set aside the designated Minister’s decision and revoke the
declaration.
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Division 2A—Effective accessregimes

Subdivision A—Recommendation by Council

44M Recommendation for a Ministerial decision on effectiveness of
accessregime

(1) Thissection appliesif a State or Territory that is a party to the
Competition Principles Agreement has established at any time a
regime for access to a service or a proposed service.

(2) Theresponsible Minister for the State or Territory may make a
written application to the Council asking the Council to
recommend that the Commonwealth Minister decide that the
regime for access to the service or proposed service is an effective
access regime.

(3) The Council must recommend to the Commonwealth Minister:

(a) that he or she decide that the access regime is an effective
access regime for the service, or proposed service; or

(b) that he or she decide that the access regime is not an effective
access regime for the service, or proposed service.

Notel:  Therearetarget timelimits that apply to the Council’s
recommendation: see section 44NC.

Note2:  The Council may invite public submissions on the application: see
section 44NE.

Note3:  The Council must publish its recommendation: see section 44NF.

(4) Indeciding what recommendation it should make, the Council:

(8) must, subject to subsection (4A), assess whether the access
regimeis an effective access regime by applying the relevant
principles set out in the Competition Principles Agreement;
and

(8@ must have regard to the objects of this Part; and

(b) must, subject to section 44DA, not consider any other

matters.

(4A) In deciding what recommendation it should make, the Council
must disregard Chapter 5 of a National Gas Law.
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(5) When the Council recommends that the Commonwealth Minister
make a particular decision, the Council must also recommend the
period for which the decision should bein force.

Subdivision B—Decision by Commonwealth Minister

44N Ministerial decision on effectiveness of access regime

(1) On receiving arecommendation under section 44M, the
Commonwealth Minister must:

(a) decidethat the access regimeis an effective access regime
for the service or proposed service; or

(b) decide that the access regimeis not an effective access
regime for the service or proposed service.

Notel:  Therearetarget timelimits that apply to the Commonwealth
Minister's decision: see section 44ND.

Note2:  The Commonwealth Minister must publish his or her decision: see
section 44NG.
(2) In making a decision, the Commonwealth Minister:

(8) must, subject to subsection (2A), apply the relevant
principles set out in the Competition Principles Agreement;
and

(@) must have regard to the objects of this Part; and

(b) must, subject to section 44DA, not consider any other
matters.

(2A) In making a decision, the Commonwealth Minister must disregard
Chapter 5 of aNational Gas Law.

(3) The decision must specify the period for which it isin force.

Note: The period for which the decision isin force may be extended: see
section 44NB.

Subdivision C—Extensions of Commonwealth Minister’'s
decision
44NA Recommendation by Council

(1) Thissection appliesif adecision of the Commonwealth Minister is
in force under section 44N (including as aresult of an extension

100 Trade Practices Act 1974



Accessto services Part 1A
Effective access regimes Division 2A

Section 44NB

under section 44NB) that a regime established by a State or
Territory for accessto aservice is an effective access regime.

Application to Council

(2) Theresponsible Minister for the State or Territory may make a
written application to the Council asking it to recommend that the
Commonwealth Minister decide to extend the period for which the
decisionisinforce.

Note: The Commonwealth Minister may extend the period for which the

decisionisin force more than once: see section 44NB. This means
there may be multiple applications under this subsection.

(3) Theresponsible Minister for the State or Territory may specify in
the application proposed variations to the access regime.

Assessment by Council

(4) The Council must assess whether the access regime (including any
proposed variations) is an effective access regime. It must do this
in accordance with subsection 44M (4).

(5) If the Council is satisfied that it is, the Council must, in writing,
recommend to the Commonwealth Minister that he or she extend
the period for which the decision under section 44N isin force.
The Council must also recommend an extension period.

(6) If the Council is satisfied that it is not, the Council must, in writing,
recommend to the Commonwealth Minister that he or she not
extend the period for which the decision under section 44N isin
force.

Notel:  Therearetarget timelimits that apply to the Council’s
recommendation: see section 44NC.

Note2:  The Council may invite public submissions on the application: see
section 44NE.

Note3:  The Council must publish its recommendation: see section 44NF.

44NB Decision by the Commonwealth Minister

(1) Onreceiving arecommendation under section 44NA, the
Commonwealth Minister must assess whether the access regime
(including any proposed variations) is an effective access regime.
He or she must do this in accordance with subsection 44N(2).
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Notel:  Therearetarget timelimits that apply to the Commonwealth
Minister’s decision: see section 44ND.

Note2:  The Commonwealth Minister must publish his or her decision: see
section 44NG.

(2) If the Commonwealth Minister is satisfied that it is, he or she must,
by naotice in writing, decide to extend the period for which the
decision under section 44N isin force. The notice must specify the
extension period.

(3) If the Commonwealth Minister is satisfied that it is not, he or she
must, by notice in writing, decide not to extend the period for
which the decision under section 44N isin force.

Multiple extensions

(4) The Commonwesalth Minister may extend the period for which a
decision isin force under section 44N more than once.

Subdivision D—Procedural provisions

44ANC Target timelimits—Council

(1) The Council must use its best endeavours to make a
recommendation on an application under section 44M or 44NA
within:

(a) the period (the standard period) of 6 months beginning on
the day it received the application; or
(b) if the standard period is extended—that period as extended.

Extensions

(2) If the Council is unable to make a recommendation within the
standard period, or that period as extended, it must, by noticein
writing, extend the standard period by a specified period.

(3) The Council must give a copy of the notice to the applicant and the
provider of the service.

Multiple extensions

(4) The Council may extend the standard period more than once.
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Publication

(5) If the Council extends the standard period, it must publish a notice
in anational newspaper:

(a) stating that it has done so; and
(b) specifying the day by which it must now use its best
endeavours to make a recommendation on the application.

44AND Target timelimits—Commonwealth Minister

(1) The Commonwealth Minister must use his or her best endeavours
to make a decision on a recommendation under section 44M or
44ANA within:

(a) the period (the standard period) of 60 days beginning on the
day he or she received the recommendation; or
(b) if the standard period is extended—that period as extended.

Extensions

(2) If the Commonwealth Minister is unable to make a decision on the
recommendation within the standard period, or that period as
extended, he or she must, by notice in writing, extend the standard
period by a specified period.

(3) The Commonwealth Minister must give a copy of the notice to:
(@) the Council; and
(b) the applicant under section 44M or 44NA.

Multiple extensions

(4) The Commonwealth Minister may extend the standard period more
than once.

Publication

(5) If the Commonwealth Minister extends the standard period, he or
she must publish anotice in a national newspaper:
(a) stating that he or she has done so; and
(b) specifying the day by which he or she must now use his or
her best endeavours to make a decision on the
recommendation.
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44NE Council may invite public submissions

Invitation

(1) The Council may publish, by electronic or other means, a notice
inviting public submissions on an application under section 44M or
44NA if it considersthat it is appropriate and practicable to do so.

(2) The notice must specify how submissions may be made and the
day by which submissions may be made (which must be at least 14
days after the day the notice is published).

Council to consider any submission

(3) Subject to subsection (6), the Council must have regard to any
submission so made in deciding what recommendation to make on
the application.

Council may make submissions publicly available

(4) The Council may make any written submission, or awritten record
(which may be asummary) of any oral submission, publicly
available.

Confidentiality

(5) A person may, at the time of making a submission, request that the
Council:
(@) not make the whole or a part of the submission available
under subsection (4); and
(b) not publish or make available the whole or a part of the
submission under section 44NF;
because of the confidential commercia information contained in
the submission.

(6) If the Council refuses such arequest:

(a) for awritten submission—the Council must, if the person
who made it so requires, return the whole or the part of it to
the person; and

(b) for an ora submission—the person who made it may inform
the Council that the person withdraws the whole or the part
of it; and
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(c) if the Council returns the whole or the part of the submission,
or the person withdraws the whole or the part of the
submission, the Council must not:

(i) make the whole or the part of the submission available
under subsection (4); and

(ii) publish or make available the whole or the part of the
submission under section 44NF; and

(iii) have regard to the whole or the part of the submissionin
making its recommendation on the application.

44NF Publication—Council

(1) The Council must publish, by electronic or other means, a
recommendation under section 44M or 44NA and its reasons for
the recommendation.

(2) The Council must give a copy of the publication to:
(a) the applicant under section 44M or 44NA; and
(b) the provider of the service.

Timing

(3) The Council must do the things under subsections (1) and (2) on
the day the Commonwealth Minister publishes his or her decision
on the recommendation or as soon as practicable after that day.

Consultation

(4) Before publishing under subsection (1), the Council may give any
one or more of the following persons:
(a) the applicant under section 44M or 44NA,;
(b) the provider of the service;
(c) any other person the Council considers appropriate;
anotice in writing:
(d) specifying what the Council is proposing to publish; and
(e) inviting the person to make a written submission to the
Council within 14 days after the notice is given identifying

any information the person considers should not be published
because of its confidential commercial nature.
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(5) The Council must have regard to any submission so madein
deciding what to publish. It may have regard to any other matter it
considers relevant.

44NG Publication—Commonwealth Minister

(1) The Commonwesalth Minister must publish, by electronic or other
means, his or her decision on a recommendation under
section 44M or 44NA and his or her reasons for the decision.

(2) The Commonwealth Minister must give a copy of the publication
to:

() the applicant under section 44M or 44NA; and
(b) the provider of the service.

Consultation

(3) Before publishing under subsection (1), the Commonwealth
Minister may give any one or more of the following persons:
(a) the applicant under section 44M or 44NA;
(b) the provider of the service;
(c) any other person the Minister considers appropriate;
anotice in writing:
(d) specifying what the Minister is proposing to publish; and
(e) inviting the person to make a written submission to the
Minister within 14 days after the notice is given identifying
any information the person considers should not be published
because of its confidential commercial nature.

(4) The Commonwealth Minister must have regard to any submission
so made in deciding what to publish. He or she may have regard to
any other matter he or she considers relevant.

Subdivison E—Review of decisions

440 Review of Ministerial decision on effectiveness of accessregime

(1) Theresponsible Minister of the State or Territory:
(&) who applied for arecommendation under section 44M that
the Commonwealth Minister decide that the accessregimeis
an effective access regime; or
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(b) who applied for arecommendation under section 44NA that
the Commonwealth Minister decide to extend the period for
which the decision under section 44N isin force;

may apply to the Tribunal for review of the Commonwealth
Minister’ s decision.

(2) Anapplication for review must be made within 21 days after
publication of the Commonwealth Minister’s decision.

(3) Thereview by the Tribunal is areconsideration of the matter.

Note: There are target time limits that apply to the Tribunal’ s decision on the
review: see section 44ZZ0A.

(4) For the purposes of the review, the Tribunal has the same powers
as the Commonwealth Minister.

(5) The member of the Tribunal presiding at the review may require
the Council to give information and other assistance, and to make
reports, as specified by the member for the purposes of the review.

(6) The Tribunal may affirm, vary or reverse the Commonwealth
Minister’s decision.
(7) A decision made by the Tribunal is to be taken to be a decision of

the Commonwealth Minister for all purposes of this Part (except
this section).

Subdivision F—Stateor Territory ceasingto be a party to
Competition Principles Agreement

44P Stateor Territory ceasing to be a party to Competition
Principles Agreement

If a State or Territory that has established a regime for accessto a
service or proposed service ceasesto be a party to the Competition
Principles Agreement:
() adecision by the Commonwealth Minister that the regimeis
an effective access regime ceasesto bein force; and
(b) the Council, the Commonwealth Minister and the Tribunal
need not take any further action relating to an application for
adecision by the Commonwealth Minister that the regimeis
an effective access regime.
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Division 2B—Competitive tender processesfor gover nment

owned facilities

44PA Approval of competitive tender process

(D

)

©)

(4)

Application to Commission

The Commonwealth Minister, or the responsible Minister of a
State or Territory, may make awritten application to the
Commission asking it to approve atender process, for the
construction and operation of afacility that isto be owned by the
Commonwealth, State or Territory, as a competitive tender
process.

The application must:

(a) specify the service or services proposed to be provided by
means of the facility; and

(b) bein accordance with the regulations.

Decision of Commission

The Commission must, by notice in writing, approve or refuse to

approve the tender process as a competitive tender process.

Notel:  Whileadecisionisin force approving atender process asa
competitive tender process, the designated Minister cannot declare

any service provided by means of the facility that was specified under
paragraph (2)(a): see subsection 44H(3A).

Note2:  There aretarget time limits that apply to the Commission’s decision:
see section 44PD.

Note3:  The Commission may invite public submissions on the application:
see section 44PE.

Note4:  The Commission must publish its decision: see section 44PF.

The Commission must not approve atender process as a
competitive tender process unless:

() itissatisfied that reasonable terms and conditions of access
to any service specified under paragraph (2)(a) will be the
result of the process; and

(b) itissatisfied that the tender process meets the requirements
prescribed by the regulations.
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Period for which decision in force

(5) If the Commission approves the tender process as a competitive
tender process, it may specify in the notice the period for which the
decisionisinforce.

Note: Section 44PC provides for revocation of the decision.

(6) The Commission may, by writing, extend that period by a specified
period. The Commission may do so more than once.

Legidative Instruments Act

(7) A notice under subsection (3) is not alegidative instrument for the
purposes of the Legidlative Instruments Act 2003.

44PB Report on conduct of tender process

Report

(1) If the Commission approves atender process as a competitive
tender process, it must, after atenderer is chosen, ask the applicant
under subsection 44PA (1), by notice in writing, to give the
Commission awritten report on the conduct of the tender process.

(2) Thereport must be in accordance with the regulations.

Commission may ask for further information

(3) After the Commission receives the report, it may ask the applicant
under subsection 44PA (1), by notice in writing, to give the
Commission further information in relation to the conduct of the
tender process.

Legidlative Instruments Act

(4) A report under subsection (1) is not alegidative instrument for the
purposes of the Legidlative Instruments Act 2003.

44PC Revocation of approval decision

Discretionary revocation

(1) The Commission may, by writing, revoke a decision to approve a
tender process as a competitive tender processif it is satisfied that
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the assessment of the tenders was not in accordance with that
process.

Notel:  The Commission may invite public submissions on any proposed
revocation decision: see section 44PE.

Note2:  The Commission must publish its decision: see section 44PF.

(2) The Commission may, by writing, revoke a decision to approve a
tender process as a competitive tender processif it is satisfied that
the provider of aservice:

() specified under paragraph 44PA(2)(a); and

(b) being provid