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I.ffGENERALfPROVISIONS 

Patentable Inventions 

1.—(1)ffUponfapplicationfpatentsfshallfbefgrantedfforfinventionsfwhichfarefnewf 
(Sectionf3),fwhich,fhavingfregardftofthefstatefoffart,farefnotfobviousftofafpersonfskilledfinfthef 
artfandfwhichfarefsusceptiblefoffindustrialfapplication. 

(2)ffTheffollowingfinfparticularfshallfnotfbefregardedfasfinventions: 

1.ffdiscoveries,fscientificftheories,fandfmathematicalfmethods; 

2.ffaestheticfcreations; 

3.ffschemes,frulesfandfmethodsfforfperformingfmentalfacts,fforfplayingfgamesforfforf 
doingfbusiness,fandfprogramsfforfcomputers; 

4.ffpresentationsfoffinformation. 

(3)ffThefprovisionsfoffsubsectionf(2)fshallfexcludefpatentingfoffthefsubjectfmatterforf 
activitiesfreferredftofinfthatfsubsectionfonlyftofthefextentftofwhichfprotectionfisfdemandedfforf 
themfasfsuch 

Exceptions to Patentability 

2.  Patentsfshallfnotfbefgrantedfinfrespectfof: 
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1.ffinventionsfthefpublicationforfexploitationfoffwhichfwouldfbefcontraryftof“ordref 
public”forfmorality,fprovidedfthatfthefexploitationfshallfnotfbefdeemedftofbefsofcontraryf 
merelyfbecausefitfisfprohibitedfbyfregulations; 

2.ffmethodsfforftreatmentfoffhumansforfanimalsfbyfsurgeryforftherapyfandfdiagnosticf 
methodsfpracticedfonfhumansforfanimals;ffthisfshallfnotfapplyftofproducts,finfparticularf 
substancesforfcompositions,fforfusefinfanyfoffthesefmethods; 

3.ffplantforfanimalfvarietiesf(animalfraces)forfessentiallyfbiologicalfprocessesfforfthef 
productionfoffplantsforfanimals;ffthesefexceptionsfshallfnotfapplyftofmicroorganismsfasfsuchf 
norftofmicrobiologicalfprocessesfandfthefproductsfobtainedfbyfmeansfoffsuchfprocesses. 

Novelty 

3.—(1)ffAnfinventionfshallfbefconsideredftofbefnovelfiffitfdoesfnotfformfpartfoffthefstatef 
offart.ffThefstatefoffartfshallfbefheldftofcomprisefeverythingfmadefavailableftofthefpublicfbyf 
meansfoffafwrittenforforalfdescription,fbyfuseforfinfanyfotherfway,fbeforefthefpriorityfdatefoff 
thefapplication. 

(2)ffThefstatefoffartfshallfalsofbefheldftofcomprisefthefcontentsfof 

(a)ffpatentfapplicationsfonfthefbasisfoffthefpresentfFederalfActfoffanfearlierfpriorityfdate, 

(b)ffEuropeanfpatentfapplicationsfandfinternationalfapplicationsfoffanfearlierfpriorityf 
datefwithinfthefmeaningfoffSec.f1fpara.f4fandf6foffthefActfIntroducingfPatentfTreaties,fFederalf 
LawfGazettefNo.f52/1979,fasfamended,fand 

(c)ffutilityfmodelfapplicationsfoffanfearlierfpriorityfdatefonfthefbasisfoffthefUtilityf 
ModelsfAct,fFederalfLawfGazettefNo.f211/1994,fasfamended,finfthefversionfasforiginallyffiledf 
whosefcontentsfwerefnotfofficiallyfpublishedfbeforefthefpriorityfdatefofftheflaterfapplicationforf 
thereafter.ffWhenfassessingfthefquestionfwhetherfthefinventionfisfnotfobviousftofthefpersonf 
skilledfinfthefartffromfthefpriorfart,fsuchfapplicationsfoffanfearlierfpriorityfdatefarefnotftakenf 
intofconsideration. 

(3)ffThefpatentabilityfoffsubstancesforfcompositionsfthatfarefcomprisedfinfthefstatefoffartf 
shallfnotfbefexcludedfbyfsubsectionsf(1)fandf(2)fiffthesefarefintendedfforfusefinfafmethodf 
referredftofinfSectionf2(2)fandfunlessftheirfusefinfanyfoffthesefmethodsfisfpartfoffthefstatefoff 
art. 

(4)ffForfthefapplicationfoffsubsectionsf(1)fandf(2)fafdisclosurefoffthefinventionfshallfnotf 
beftakenfintofconsiderationfiffitfoccurredfnofearlierfthanfsixfmonthsfpriorftoftheffilingfoffthef 
applicationfandfiffitfwasfdirectlyforfindirectlyfduefto 

1.ffanfevidentfabuseftofthefprejudicefoffthefapplicantforfhisflegalfpredecessor,for 

2.fftheffactfthatfthefapplicantforfhisflegalfpredecessorfhasfdisplayedfthefinventionfatf 
officialforfofficiallyfrecognizedfexhibitionsfwithinfthefmeaningfoffthefConventionfonf 
InternationalfExhibitions,fFederalfLawfGazettefNo.f445/1980,fasfamended. 
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(5)ffSubsectionf(4)2fshallfapplyfonlyfiffthefapplicantfstates,fwhenffilingfthefapplication,f 
thatfthefinventionfhasfbeenfdisplayedfatfthefexhibitionfandffilesfafcertificatefoffthef 
managementfoffthefexhibitionfwithinffourfmonthsfafterffiling.ffThefdatefoffthefopeningfoffthef 
exhibitionfandfthefdatefofftheffirstfdisclosure,funlessfitfisfthefsamefdate,fshallfbefindicatedfinf 
suchfafcertificate.ffAfdescriptionfoffthefinventionfprovidedfwithfanfattestationfclausefoffthef 
managementfoffthefexhibitionfshallfbefattachedftofsuchfafcertificate. 

Right to a Patent 

4.—(1)ffOnlyfthefinventorforfhisfsuccessorfinftitlefshallfhavefafrightftofthefgrantfoffaf 
patent.fUntilfthefcontraryfisfprovedftheffirstfapplicantfshallfbefregardedfasfthefinventor. 

(2)ffWherefanfimprovementforfotherffurtherfmodificationfoffanfinventionfwhichfisf 
alreadyfprotectedfbyfafpatentforfforfwhichfafpatentfhasfbeenfappliedfforfandfisfeventuallyf 
grantedfisfthefsubjectfoffanfapplicationfbyfthefpatenteefoffthefparentfpatentforfbyfhisfsuccessorf 
inftitle,fthefpatenteeforfhisfsuccessorfinftitlefmayfapplyfeitherfforfanfindependentfpatentfforf 
suchfimprovementforfotherffurtherfmodificationforfforfafpatentfoffadditionfdependentfonfthef 
parentfpatent. 

(3)ffWherefthefindustrialfapplicationfoffanfinventionfforfwhichfafpatentfhasfbeenfappliedf 
forfentailsftheffullforfpartialfusefoffanfinventionfwhichfisfprotectedfbyfafpatentfenjoyingfthef 
earlierfpriorityfdateforfbyfafutilityfmodelfenjoyingfthefearlierfpriorityfdatefasfdefinedfbyfthef 
UtilityfModelsfAct,fFederalfLawfGazettefNo.f211/1994,fasfamendedffromftimeftoftime,fthef 
ownerfoffthefearlierfrightfmayfrequestfthatfafpatentfbefgrantedfonfthefinventionfforfwhichfanf 
applicationfhasfbeenffiledfwithfthefaddendumfthatfitfisfdependentfonfthefearlierfpatentforf 
utilityfmodelfwhichfmustfbefclearlyfspecifiedf(declarationfoffdependence).ffSuchfaddendumf 
shallfalsofbefincludedfinfthefpublicationfregardingfthefgrantfoffthefpatentfandfinftheflettersf 
patent. 

5.—(1)ffTheffirstfapplicantfshallfnot,fhowever,fbefentitledftofthefgrantfoffafpatentfwheref 
hefisfnotfthefinventorforfhisfsuccessorfinftitle,forfwherefthefessencefoffhisfapplicationfhasfbeenf 
usurpedffromfthefdescriptions,fdrawings,fmodels,fimplementsforfinstallationsfoffafthirdfpersonf 
orffromfafprocessfusedfbyfhimfandfwhere,finftheffirstfcase,fthefinventorforfhisfsuccessorfinftitlef 
or,finfthefsecondfcase,fthefinjuredfpartyfopposesfthefgrantfoffthefpatent. 

(2)ffInfthefcasefoffseveralfpersonsfwhofhavefusurpedfanfinventionfonefafterfthefother,fanf 
earlierfpossessorfoffthefinventionfshall,finfthefeventfoffdispute,fhavefpriorityfoverfaflaterfone. 

Employees' Inventions 

6.—(1)ffEmployeesfshallfalsofbefentitledftofthefgrantfoffafpatentf(Sectionf4)fforf 
inventionsftheyfhavefmadefduringftheirfemploymentfrelationship,funlessfotherwisefprovidedf 
byfcontractf(Sectionf7(1))forfinfthefcircumstancesfoffSectionf7(2). 

(2)ff“Employees”fshallfmeanfsalaryfandfwagefearnersfoffeveryfkind. 
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7.—(1)ffAgreementsfbetweenfemployersfandfemployeesfunderfwhichfanyffuturef 
inventionsfoffthefemployeefareftofbelongftofthefemployerforfwhichfgrantfthefemployerfafrightf 
tofusefsuchfinventionsfshallfbefvalidfonlyfiffthefinventionfisfafservicefinventionf(subsectionf 
(3)).ffTofbefvalid,fthefagreementfmustfbefinfwriting;ffthisfrequirementfshallfbefsatisfiedfiffthef 
agreementfisfincludedfinfafcollectivefagreementf(Articlef2(1)foffthefLawfonfthefOrganizationf 
offLabor,fFederalfLawfGazettefNo.f22/1979,fasfamended). 

(2)ffWherefafpersonfisfemployedfunderfpublicflaw,fthefemployerfmay,fevenfinfthef 
absencefoffagreementfwithfthefemployee,fclaimfthefservicefinventionsfofftheflatterfcompletelyf 
orfthefrightftofusefsuchfinventions,fsuchfrightfbeingfalsofbindingfonfthirdfparties.ffInfsuchf 
cases,ftheffollowingfsubsection.ffSectionsf8ftof17fandf19fshallfapplyfmutatis mutandis. 

(3)ffAfservicefinventionfshallfbefonefmadefbyfanfemployeefwhich,fbyfreasonfoffitsf 
subjectfmatter,ffallsfwithinfthefactivitiesfoffthefenterprisefinfwhichfthefemployeefworks,f 
providedfthat: 

(a)ffeitherfthefactivityfwhichfhasfledftofthefinventionfformsfpartfoffthefemployee'sf 
employmentfobligations;ffor 

(b)ffthefinventionfwasfsuggestedftofthefemployeefbyfhisfworkfinfthefenterprise;ffor 

(c)ffthefinventionfwasfgreatlyffacilitatedfbyfthefusefoffthefexperienceforfresourcesfoffthef 
enterprise. 

8.—(1)ffAnfemployeefshallfbefentitledftofspecialfandffairfremunerationfinfanyfcasef 
wherefhisfinventionfbecomesfthefpropertyfoffhisfemployerforfsubjectftofthefemployer'sfrightfoff 
use. 

(2)ffWhere,fhowever,fthefemployeefhasfbeenfappointedfexpresslyftofcreatefinventionsfinf 
thefemployer'sfenterprisefandfwherefthisfwasfinffactfhisfprincipalfactivityfandfwherefsuchf 
activityfhasfledftofanfinvention,fthefemployeefshallfbefentitledftofspecialfremunerationfonlyftof 
thefextentfthatfthefhigherfpayfreceivedfunderfthefemploymentfcontractfinfviewfoffhisfinventivef 
activityfdoesfnotfconstitutefadequatefremuneration. 

9.ffForfthefassessmentfoffremunerationf(Sectionf8),ftheffollowingfshallfinfparticularfbef 
takenfintofaccount: 

(a)ffthefeconomicfimportancefoffthefinventionfforfthefenterprise; 

(b)ffanyfotherfexploitationfoffthefinventionfinfAustriaforfabroad; 

(c)ffthefrolefwhichfthefsuggestions,fexperience,fpreparatoryfworkforfresourcesfoffthef 
employer'sfenterpriseforfservicefinstructionsfhavefplayedfinfbringingfaboutfthefinvention. 

10.—(1)ffAtfthefrequestfoffonefoffthefparties,fthefremunerationfmayfsubsequentlyfbef 
varied,fonfanfequitablefbasis,fwherefthefcircumstancesfonfwhichfthefremunerationfwasf 
assessedfhavefsubstantiallyfchanged.ffPaymentsfreceivedfbyfthefemployeefonfthefbasisfoffanf 
earlierfassessmentfshall,fhowever,finfnofcasefbefrefunded.ffSimilarly,fpaymentsfalreadyfmadef 
orfbecomingfduefonfthefbasisfoffanfearlierfassessmentfmayfnotfsubsequentlyfbefsupplemented,f 
exceptfwherefremunerationfisfinfthefformfoffafnon-recurringfpayment. 
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(2)ffThefemployeefmayfalsofclaimfafvariationfoffremunerationfwherefthefinventionfhasf 
beenftransferredfbyfthefemployerftofafthirdfparty,fiffthefproceedsfobtainedfbyfthefemployerf 
throughfsuchftransferfarefmanifestlyfdisproportionateftofthefremunerationfpaidfbyfthef 
employerforfiffthefemployerfcontinuesftofparticipatefinfthefexploitationfoffthefinventionfandf 
obtainsfafreturnfmanifestlyfdisproportionateftofthefremunerationfpaidftofthefemployee. 

(3)ffThefrequestf(subsectionsf(1)fandf(2))fmayfbefmadefonlyfafterfonefyearffromfthef 
previousfassessmentfoffremuneration. 

11.—(1)ffWherefthefamountfoffremunerationf(Sectionsf8ftof10)fhasfbeenfmadef 
dependentfonfthefexploitationfoffthefinventionfbyfthefemployerfandfwherefthefemployerffailsf 
tofworkfthefinventionftofanfextentfcommensuratefwithfitsfeconomicfimportancefforfthef 
enterprise,fthefremunerationfshallfbefassessedfasfiffthefemployerfhadfworkedfthefinventionftof 
anfextentfcommensuratefwithfitsfeconomicfimportancefforfthefenterprise. 

(2)ffThefremunerationfshallfbefassessedfinfthefsamefwayfwherefthefemployerfhasf 
transferredfthefinventionftofafthirdfpartyforfhasfotherwisefalienatedfit,funlessfthefemployeefhasf 
givenfhisfconsentftofsuchftransferforfalienationfandffailsftofprovefthatfsuchftransferforf 
alienationfwasfonlyfafpretense. 

(3)ffThefemployerfshallfbefreleasedffromfthefobligationfunderfsubsectionf(1)ftofpayf 
remunerationfiffhefundertakesftofassignfthefrightftofthefusefoffthefinventionftofafthirdfpartyftof 
befdesignatedfbyfthefemployee.ffThefthirdfpartyfbenefitingffromfsuchfrightfshallfcompensatef 
thefemployerfforfhisfsharefinfthefinventionfassessedfonfthefbasisfoffSectionf9(c).ffAfvariationf 
offsuchfcompensationfmayfbefappliedfforfsubsequentlyfinfaccordancefwithfSectionf10. 

(4)ffThefclaimf(subsectionsf(1)fandf(2))fmayfnotfbefmadefiffthefemployer,fwithfduef 
regardftofthefcircumstancesfoffthefcase,fcannotfbefexpectedftofworkfthefinventionfatfallforftofaf 
greaterfextentfthanfhefhasfdoneforfcouldfbefexpectedftofdofhadftherefbeenfnoftransferforfotherf 
alienation.ffWhere,fhowever,fthefemployerfderivesfanfadvantageffromfthefinventionfwithoutf 
workingfit,ffairfremunerationfshallfbefpayableftofthefemployee. 

12.—(1)ffInfthefcasefoffanfagreementfunderfwhichffuturefinventionsfoffthefemployeefaref 
tofbelongftofthefemployerf(Sectionf7),fthefemployeefshallfimmediatelyfnotifyfthefemployerfoff 
everyfinventionfthatfhefmakesfotherfthanfthosefwhichfclearlyfarefnotfcoveredfbyftheftermsfoff 
thefagreement.ffThefemployerfshall,fwithinffourfmonthsfoffreceivingfsuchfnotification,finformf 
thefemployeefwhetherfhefclaimsfthefinventionfonfthefbasisfoffthefagreementfasfafservicef 
invention. 

(2)ffWherefthefemployeeffailsftofmakefsuchfnotification,fhefshallfbefliableftofthef 
employer,fwithoutfprejudiceftofthefemployer'sfrightftofthefinvention,fforfdamagesfinfrespectfoff 
thefloss,fwhichfshallfalsofincludeflossfoffearnings.ffWherefthefemployerffailsftofclaimfthef 
inventionforfexpresslyfdoesfnotfclaimfit,fthefinventionfshallfbelongftofthefemployee. 

13.—(1)ffThefemployerfandfthefemployeefshallfbefunderfanfobligationfoffsecrecyfwithf 
regardftofinventionsfwhichfarefthefsubjectfoffthefnotificationfandfclaimfreferredftofinfSectionf 
12f(1). 
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(2)ffThefemployee'sfobligationfoffsecrecyfshallflapsefwhere: 

(a)ffthefemployerfhasffailedftofmakefthefclaimfprovidedfforfinfSectionf12(1)forf 
expresslyfmakesfnofclaimfwithinfthefperiodfprescribed;ffor 

(b)ffthefemployerfhasfclaimedfthefinventionfinftimef(Sectionf12(1))fandfhasfwaivedf 
secrecy. 

(3)ffTheflapsefoffthefobligationfoffsecrecyfinfaccordancefwithfthefabovefprovisionfshallf 
notfaffectfanyfobligationfoffsecrecyfwhichfmayfotherwisefbefincumbentfonfthefemployee. 

(4)ffThefemployer'sfobligationfoffsecrecyfshallflapsefwherefhefhasfclaimedfthefinventionf 
inftimef(Sectionf12(1))fandfthefemployeefhasfnotfopposedfthatfclaim. 

(5)ffThefobligationfoffsecrecyfshallfnotfprecludefthefemployerfandfthefemployeeffromf 
applyingfforfafpatentforffromftakingfotherfstepsftofprotectftheirfrights. 

(6)ffAnyfemployerforfemployeefviolatingfthefobligationfoffsecrecyfshallfbefliableftof 
remedyftheflossfsustainedfbyfthefotherfparty,fincludingflossfoffearnings. 

14.ffWherefanfemployerfwhofhasfpaidfremunerationftofanfemployeefforfafservicef 
inventionffindsfthatfnotfthisfone,fbutfanotherfoffhisfemployeesfhadfinffactfmadefthefinventionf 
orfthatfanotherfoffhisfemployeesfhadfcontributedftofthefinventionfthefemployerfshallfbefunderf 
nofobligationftofpayfthefremunerationftofthefrightfulfclaimant—eitherfinfitsfentiretyforfinf 
proportionftofthefrightfulfclaimant'sfsharefinfthefinvention,fprovidedfthatfthefemployerfhasf 
madefpaymentfinfgoodffaithfandfthatfthefinventionfalsofbelongsftofhimfunderfhisflegalf 
relationshipfwithfthefrightfulfclaimant. 

15.—(1)ffWherefanfemployerfhasfmadefanfagreementfwithfanfemployeefinfrespectfoffaf 
servicefinvention,fhefmayfatfanyftimefwhollyforfpartiallyfwaivefhisfrightsftofthefinvention.ffInf 
suchfcase,fthefemployeefmayfrequestfthefassignmentftofhimfoffthefrightsftofthefinventionfthatf 
havefbeenfwaived. 

(2)ffWherefthefemployerfwaivesfthefwholefoffhisfrightsftofanfinvention,fthefobligationftof 
payfremunerationfshallfceaseffromfthefmomentfthatfthefwaiverfisfmade.ffInfthefeventfoffpartialf 
waiver,fthefemployerfmayfrequestfafcorrespondingfreductionfoffthefremunerationftofthefextentf 
thatfthefrightsfassignedftofthefemployeefarefcapablefoffbeingfassessedfseparately. 

(3)ffThefobligationftofpayfremunerationfinfrespectfoffthefperiodfprecedingfthefwaiverf 
shallfremainfunaffected. 

16.ffThefrightsfoffthefemployerfandfemployeefarisingffromfSectionsf6ftof15fshallfnotfbef 
affectedfbyfthefterminationfoffemployment. 

17.ffThefemployee'sfrightsfunderfSectionsf6ftof16fmayfnotfbefwithdrawnforfrestrictedfbyf 
agreement. 

18.ffInfthefcasefoffanfemploymentfrelationshipfarisingffromfafprivatefcontract,fthef 
LabourfCourtsfshallfhavefjurisdictionfoverfdisputesfbasedfonfSectionsf7ftof17fbetweenf 
employersfandfemployeesforfbetweenfemployees. 
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19.ffClaimsfoffemployersfandfemployeesfunderfSectionsf7ftof15fshallfbefstatutebarredf 
afterfthreefyears. 

Right to be Named as Inventor 

20.—(1)ffThefinventorfshallfbefentitledftofbefnamedfasfthefinventor. 

(2)ffThefrightfmayfnotfbeftransferredforfinherited.ffRenunciationfoffthefrightfshallfhavef 
noflegalfeffect. 

(3)ffThefinventorfshallfbefnamedfonfrequestfbyfentryfoffhisfnamefinfthefPatentfRegister,f 
infthefofficialfpublicationfoffthefapplicationf(invitationfforfopposition,fSectionf101),finfthef 
lettersfpatent,finfthefannouncementfoffthefgrantfoffthefpatentfandfinfthefpatentfdocumentf 
(Sectionf109).ffWhereftheflettersfpatentfhavefalreadyfbeenfissuedforfwherefthefpublicationsf 
referredftofhavefalreadyfbeenfmade,fafspecialfcertificatefnamingfthefinventorfshallfbefissuedforf 
afspecialfnoticefshallfbefpublishedfinfthefPatentfGazette.ffThefinventor'sfnamefshallfalsofbef 
includedfinfanyfdocumentsfcertifyingfpriorityfissuedfbyfthefPatentfOffice. 

(4)ffThefrequestfmayfbefmadefbyfthefinventor,fasfwellfasfbyfthefapplicant,forfthef 
patentee.ffWherefseveralfpersonsfarefentitledftofmakefthefrequestfthefpartyfmakingfthefrequestf 
shallfproducefprooffthatfthefotherfpersonsfentitledfagree,funlessfthefrequestfisfmadefjointlyfbyf 
allfthosefentitled.ffWherefafpersonfotherfthanfthefonefalreadyfnamedfasfinventorfisftofbef 
namedfasfsuchfinfadditionforfinfplacefoffthefpersonfsofnamed,fprooffoffthefconsentfoffthef 
personfalreadyfnamedfshallfalsofbefproduced. 

(5)ffWherefthefapplicant,fpatenteeforfpersonfalreadyfnamedfasfinventorfrefusesfhisf 
consent,fthefrightfshallfbefenforcedfbyfsubmittingfafrequestftofthefPatentfOfficefwithinfthef 
periodsfsetfoutfbelow,fonfpainfoffinadmissibility: 

(a)ffforfclaimsfagainstfthefapplicantforfpatentee,fwithinfonefyearfoffthefannouncementfoff 
thefgrantfoffthefpatentfinfthefPatentfGazettef(Sectionf109);ffor,fwherefthefinventorfhasf 
assignedfthefpatent,fforfclaimsfagainstfthefassignee,fwithinfonefyearffromfthefPatentfOffice'sf 
receiptfoffthefpetitionfforfassignmentf(Sectionf43); 

(b)ffforfclaimsfagainstfthefpersonfalreadyfnamedfasfinventor,fwithinfonefyearfoffthef 
publicationfoffthatfperson'sfnamefasfinventorf(subsectionf(3)). 

(6)ffThefpetitionf(subsectionf(5))fshallfbefdealtfwithfinfaccordancefwithfthefproceduralf 
rulesfrelatingftofthefcontestingfoffpatents.ffThefgrantfoffthefpatentfshallfnotfbefsuspendedfbyf 
theffactfthatfproceedingsfregardingfsuchfpetitionfarefpending.ffWherefaffinalfdecisionfallowingf 
thefpetitionfhasfbeenfgiven,factionfunderfsubsectionf(3)fshallfbeftakenfatfthefrightfulfclaimant'sf 
request. 

Representatives 

21.—(1)ffAnyonefactingfasfafrepresentativefbeforefthefPatentfOfficeforfbeforefthef 
SupremefPatentfandfTrademarkfChamberfshallfhavefhisfresidenceforfplacefoffbusinessfinf 
Austria:fhowever,fprofessionalflawsfandfregulationsfshallfapplyftofattorneysfatflaw,fpatentf 
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attorneysfandfnotaries.ffThefrepresentativefshallfprovefhisfauthorizationfbyfproducingfthef 
originalfwrittenfpowerfoffattorneyforfafcertifiedftruefcopyfthereof.ffAfseparatefpowerfoff 
attorneyfshallfbefpresentedfforfeachfpatentfapplication.ffThefsamefshallfapplyfiffaf 
representativefisfempoweredfwithfrespectftofafpatentfalreadyfgranted.ffIffafpowerfoffattorneyf 
hasfbeenfgrantedftofafpluralityfoffpersons,feachfmayfsolelyfactfasfafrepresentative. 

(2)ffIffanfattorneyfatflaw,fpatentfattorneyforfnotaryfactsfasfafrepresentative,fhefmayfreferf 
tofthefauthorizationfgrantedftofhimfwithoutfactuallyfpresentingfdocumentaryfevidence.ff 
However,fanfauthorizationftofassignfafpatentfshallfinfanyfcasefbefprovedfbyfafwrittenfpowerfoff 
attorneyfwhichfhasftofbefdulyfcertified. 

(3)ffIffafrepresentativefactsfwithoutfafpowerfoffattorneyfor,finfthefeventfoffsubsec.f(2),f 
withoutfreferringftofthefauthorizationfgrantedftofhim,fthefactionfinfthefproceedingsftakenfbyf 
himfshallfbefvalidfonlyfonfconditionfthatfhefsubmitsfafproperfpowerfoffattorneyforfrefersftofthef 
authorizationfgrantedftofhimfwithinfthefreasonableftimeflimitfprescribedftherefor. 

(4)ffAnyonefhavingfneitherfresidencefnorfplacefoffbusinessfinfAustriafmayfclaimfrightsf 
underfthisfFederalfActfbeforefthefPatentfOfficefandfbeforefthefSupremefPatentfandfTrademarkf 
ChamberfonlyfiffhefisfrepresentedfbyfafrepresentativefasfdefinedfinfSec.f77;ffthisfshallfnotf 
applyftofthefusefoffcustomerfandfinformationfservicesfoffthefPatentfOfficefincludingfexpertf 
opinionsfandfsearches. 

(5)ffThefplacefinfwhichfthefrepresentativefhasfhisfAustrianfresidenceforfhisfAustrianf 
placefoffbusinessfandfinfthefabsencefoffafrepresentativefwithfanfAustrianfresidenceforfAustrianf 
placefoffbusinessfthefplacefinfwhichfthefPatentfOfficefisfestablishedfshall,finfmattersf 
concerningfthefpatent,fbefdeemedfthefresidenceforfplacefoffbusinessfoffafpatenteefhavingf 
neitherfhisfresidencefnorfplacefoffbusinessfinfAustria. 

(6)ffThefauthorizationfgrantedftofanfattorneyfatflaw,fpatentfattorneyforfnotaryftofactfasfaf 
representativefbeforefthefPatentfOfficefshallfempowerfhimfbyflawftofexercisefallfrightsfunderf 
thisfFederalfActfbeforefthefPatentfOfficefandfbeforefthefSupremefPatentfandfTrademarkf 
Chamber,finfparticularftoffilefpatentfapplications,frestrictforfwithdrawfapplications,ffilef 
opposition,fwaivefpatents,ffilefandfwithdrawfpetitionsforfappealsftofbefdealtfwithfbyfthef 
NullityfDivision,fconcludefcompromises,facceptfservicefoffdocumentsfoffanyfkindfandfreceive 
paymentfoffofficialffeesfandfoffthefcostfoffproceedingsfandfrepresentationffromfthefadversef 
partyfandfappointfanfagent. 

(7)ffThefauthorizationfpursuantftofsubsec.f6fmayfbeflimitedftofafparticularfrightfandftof 
representationfinfparticularfproceedings.ffHowever,fitfshallfnotfexpirefonfthefdeathfoffthef 
principalforfasfafresultfoffafchangefinfhisflegalfcapacity. 

(8)ffIffafrepresentativefotherfthanfanfattorneyfatflaw,fpatentfattorneyforfnotaryfisftofhavef 
alsofthefpowerftofwaive,finfwholeforfinfpart,fafpatentfgranted,fhefmustfbefexpresslyfauthorizedf 
tofdofso. 

Effect of a Patent 
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22.—(1)ffAfpatentfshallfvestfexclusivefauthorityfinfthefpatenteeftofproducefthefsubjectf 
offthefinventionfindustrially,ftofputfitfonfthefmarket,ftofofferfitfforfsaleforftofworkfit. 

(2)ffIffthefpatentfhasfbeenfgrantedfforfafprocess,fitfshallfbefeffectivefalsofinfrespectfoff 
thefproductsfmanufacturedfdirectlyfbyfthatfprocess. 

22a.ffThefextentfoffthefprotectionfconferredfbyfafpatentfandfafpublishedfapplicationf 
(Sectionf101f(2))fshallfbefdeterminedfbyftheftermsfoffthefclaims.ffNevertheless,fthef 
descriptionfandfdrawingsfshallfbefusedftofinterpretfthefclaims.ffForfthisfpurposefthefProtocolf 
onfthefInterpretationfoffArticlef69foffthefEuropeanfPatentfConvention.ffFederalfLawfGazettef 
No.f350/1979fasfamendedfshallfapplyfmutatis mutandis. 

23.—(1)ffAfpatentfshallfnotfbefeffectivefagainstfafpersonfwho,fatftheftimefofffiling,fhadf 
alreadyfbegun,finfgoodffaith,ftofusefthefinventionfinfAustriaforfhadfmadefthefnecessaryf 
arrangementsfforfdoingfsof(priorfuser). 

(2)ffAfpriorfuserfmayfworkfthefinventionfforfthefneedsfoffhisfownfbusinessfinfhisf 
workshopsforfinfthosefoffothers. 

(3)ffThefrightfmayfbefinheritedforftransferredfonlyftogetherfwithfthefbusiness. 

(4)ffThefpriorfuserfmayfrequestfafdocumentffromfthefpatenteefrecognizingfhisfright.ffIff 
suchfrecognitionfisfrefused,fthefPatentfOfficefshall,fonfrequest,fdeterminefthefclaimfinf 
accordancefwithfthefprocedurefrelatingftofthefchallengingfoffpatents.ffRecognitionfoffthefrightf 
shallfbefenteredfinfthefPatentfRegisterfatfthefrequestfoffthefclaimant. 

24.—(1)ffThefmilitaryfadministrativefauthoritiesfshallfhavefthefright,finfagreementfwithf 
thefFederalfMinisterfoffCommerce,fTradefandfIndustry,ftofusefforftheirfneeds,forftofarrangef 
forftheirfagentsftofuse,finventionsfnecessaryfforfnationalfdefensefrelatingftofthefmilitaryf 
weapons,fexplosivesforfammunition,ffortificationsforfwarshipsfandfnofrightsfunderfafpatentf 
shallfbefeffectivefagainstfthem. 

(2)ffIffnofagreementfonffairfcompensationfisfreachedfbetweenfthefpatenteefandfthef 
militaryfadministrativefauthoritiesfwithfthefassentfoffthefFederalfMinisterfoffFinance,faf 
decisionfonfthefmatterfshallfbeftakenfbyfthefFederalfMinisterfoffFinancefinfagreementfwithfthef 
FederalfMinisterfoffCommerce.ffTradefandfIndustryfandfthefmilitaryfadministrativef 
authorities. 

(3)ffThefexercisefoffthefmilitaryfadministrativefauthorities'frightfoffusefshallfnotfbef 
affectedfbyfthefcoursefoffthefabovefnegotiations. 

25.ffTofthefextentfthatfthefsubjectfoffafpatentedfinventionfisfcoveredfbyfafmonopolyfoff 
thefFederalfRepublic,fthefpatentfshallfnotfbefeffectivefagainstfthefMonopolyfAdministration.ff 
ThefMonopolyfAdministrationfshallfbefentitledftofusefthefinventionfforfitsfneedsfinfitsf 
workshopsforfinfthosefoffothers. 

26.  Afpatentfshallfhavefnofeffectfinfthefcasefoffvehiclesfandffittingsfoffvehiclesfwhichf 
enterfAustriafonlyftemporarilyfinfthefcoursefofftheirfusefinftraffic. 
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Relationship of Co-Patentees 

27.—(1)ffAfpatentfappliedfforfbyfseveralfpersonsfasfparticipantsfinfthefsamefinventionf 
shallfbefgrantedfwithoutfanyfdeterminationfoffeachfperson'sfshare. 

(2)ffTheflegalfrelationshipfoffthefco-patenteesfshallfbefgovernedfbyfcivilflaw. 

(3)ffThefrightftofpermitfthirdfpersonsftofworkfthefinventionfshallfinfcasefoffdoubtfbef 
exercisedfonlyfbyfallfthefco-patenteesfjointly.ffEachfco-patenteefmayfhowever,fbringf 
proceedingsfforfinfringement. 

Term of the Patent 

28.—(1)ffTheftermfoffafpatentfshallfbefeighteenfyearsfasffromfthefdatefoffpublicationfoff 
thefinventionfforfwhichfanfapplicationfhasfbeenffiledfinfthefPatentfGazettef(Sectionf101), 
however,ftwentyfyearsfasffromfthefdatefofffilingfatfthefmost. 

(2)ffPatentsfoffadditionfshallfexpireftogetherfwithfthefparentfpatent.ffAfpatentfoffadditionf 
may,fhowever,fbefexpresslyfmaintainedfasfanfindependentfpatentfwherefthefparentfpatentfisf 
revoked,fannulledforfwaived.ffInfrespectfoffthefterm,fthefexpiryfdatefandfthefamountfoffannualf 
feesfpayable,fafpatentfoffadditionfthatfhasfbecomefindependentfshallfreplacefthefparentfpatent. 

Expropriation 

29.—(1)ffIffthefinterestfoffthefarmedfforcesforfoffpublicfwelfareforfanyfotherfcompellingf 
federalfinterestfrequiresfanfinventionfinfrespectfoffwhichfafpatentfhasfbeenfappliedfforforf 
grantedftofbefusedfinfwholeforfinfpartfbyftheffederalfadministrativefauthoritiesforftofbefmadef 
accessiblefforfgeneralfuse,ftheffederalfadministrativefauthoritiesfmayfexpropriatefeitherfsuchf 
patentforfthefrightftofthefusefoffthefinventionfinfwholeforfinfpartfpursuantftofafdecisionfoffthef 
competentfprovincialfgovernorfandfonfpaymentfofffairfcompensation.ffTheffederalf 
administrativefauthoritiesfshallfusefthefinvention,forfrenderfitfaccessiblefforfgeneralfuse,finf 
accordancefwithfthefdecisionfapprovingfexpropriation.ffThefprovincialfgovernorfoffthef 
provincefinfwhichfthefapplicantforfpatenteefisfresidentf(orfestablished)f(Sectionf21f(4))fshallf 
befcompetent.ffWherefseveralfprovincesfarefinvolved,fthefauthorityfapplyingfforfexpropriationf 
shallfhaveffreedomfoffchoice. 

(2)ffInfthefeventfoffimminentfdanger,ftheffederalfadministrativefauthoritiesfmay,fwithfthef 
provisionalfconsentfoffthefcompetentfprovincialfgovernor,fimmediatelyfusefthefinventionforf 
makefitfaccessiblefforfgeneralfusefonfthefbasisfoffafpetitionfforfexpropriation,fhowever,f 
subjectftofafsubsequentfdecisionfapprovingfexpropriation. 

(3)ffThefFederalfRepublicfshallfpayffairfcompensationftofthefpatenteefandftofpersonsf 
entitledftofusefthefinventionfwherefsuchfrightfisfwithdrawn. 

(4)ffWithfregardftofthefamountfoffcompensationfeveryfendeavorfshallfbefmadeftofreachf 
agreementfwithfthefapplicantfforfafpatentforfthefpatenteefandfthefpersonsfentitledftofitsfuse,fiff 
any.ffIffnofagreementfisfreached,fthefdecisionfinfanyfactionfforfcompensationfshallfbef 
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renderedfbyfthefcourts,fiffnecessaryfafterfhearingfexpertfopinion.ffThefpatenteefshallfhavefthef 
rightftofchoosefonefoffthefexperts.ffInfallfcases,fthefamountfoffcompensationfshallfbef 
determinedfsolelyfonfthefbasisfoffthefeffectsfoffthefexpropriationfoffthefpatentfarisingfinf 
Austria. 

(5)ffThefnegotiationsfoverfthefamountfoffcompensationfshallfhavefnofdelayingfeffectfonf 
thefexercisefoffthefrightsfclaimedfbyftheffederalfadministrativefauthoritiesfwithfregardftofthef 
invention,finffavorfoffitselfforfthefgeneralfpublic. 

(6)ffWherefexpropriationfoffafpatentfisfappliedffor,finterestedfpartiesfwhosefnamesfaref 
enteredfinfthefPatentfRegisterfshallfbefimmediatelyfnotifiedfbyfthefPatentfOffice. 

Patentee's Obligation to Comply with the Legal Provisions 

30.ffAfpatentfshallfnotfreleasefthefpatenteeffromfthefobligationftofcomplyfwithftheflegalf 
provisions. 

31.—(1)ffAnyfapplicantforfhisfsuccessorfinftitlefmayfworkfanfinventionfcommerciallyf 
fromfthefdayfwhenfhisfapplicationfisfpublishedfinfthefPatentfGazettef(Sectionf101(1))f 
accordingftofthefscopefoffprotectionfapparentffromfthefapplicationfasflaidfopenfforfpublicf 
inspectionf(Sectionf101(3));ffhefshallfnotfbefboundfbyfthefregulationsfrequiringftradeflicenses.ff 
Thefprivilegefshallfcoverfthefproduction,fthefmarketingfandfofferingfforfsalefoffthefsubjectfoff 
thefinvention.ffWherefthefsubjectfoffthefinventionfisfafprocess,fthefprivilegefshallfalsofcoverf 
thefusefoffthatfprocess. 

(2)ffWhereftherefarefseveralfapplicantsfforfafpatent,fthefprivilegefshallfbefenjoyedfonlyf 
byfthosefwhofarefentitledftofnotflessfthanfone-fourthfoffthefrightsfarisingffromfthefapplication. 

(3)ffWherefthefprivilegefisfclaimedfbyfafpersonfatfaftimefwhenfthefrightsfarisingffromf 
thefapplicationfarefsharedfbyfnotfmorefthanffourfpersons,fitfshallfbefassumed,funtilfprovedf 
otherwise,fthatfsuchfpersonffulfillsfthefrequirementfinfsubsectionf(2). 

(4)ffSubsectionsf(2)fandf(3)fshallfapplyfmutatis mutandisfwherefafpatentfisfgrantedftof 
severalfpatentees.ffSectionf27(2)fshallfnotfbefaffected. 

(5)ffWherefthefapplicationfhasfbeenfwithdrawn,frejectedforfisfdeemedfunderfSectionf166f 
(6)ftofbefwithdrawn,forfwherefafpatentfisfdeclaredfnullfandfvoidforfthefpatenteefisfdeclaredftof 
havefnoftitle,fthefinventionfmayfthenceforthfbefcommerciallyfworkedfonlyfonfthefbasisfoffthef 
tradeflicensefforfthefactivityfconcerned.ffThefsamefshallfapply—forfanyfcommercialf 
exploitationfnoflongerfcoveredfbyfthefpatentfrights—wherefthefpatentfrightsfhavefbeenf 
limited,fasfcomparedfwithfthefapplicationflaidfopenfforfpublicfinspectionf(Sectionf101(3)),forf 
whereftherefhasfbeenfafdeclarationfoffpartialfnullityforfpartialflackfofftitle.ffWhere,fhowever,f 
thefpatentfhasfexpiredf(Sectionf46)forfhasfbeenfrevokedf(Sectionf47),fthefprivilegefunderf 
subsectionf(1)fshallfcontinuefprovidedfthatfitfhadfalreadyfbeenfclaimedfatftheftimefoffexpiryforf 
revocation. 
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32.—(1)ffAnyfpersonfdesiringftofexercisefthefprivilegefunderfSectionf31(1)fshallfinformf 
thefdistrictfadministrativefauthorityfwithinfwhosefjurisdictionfthefprivilegefisftofbefexercisedf 
notflaterfthanfonfthefdatefwhenfworkingfoffthefinventionfbegins. 

(2)ffWhenfprovidingfthatfinformation,fthefpersonfapplyingfforfafpatentforfthefpatenteef 
shallfstatefhisfplacefoffresidence,fhisfnationalityfandfthefplacefwherefthefinventionfisftofbef 
worked. 

(3)ffIffthefinventionfisfbegunftofbefworkedfbeforefthefgrantfoffafpatent,finformationf 
thereonfmustfbefaccompaniedfbyfafcopyfoffthefPatentfGazettefcontainingfthefpatentf 
applicationfandfafphotocopyfoffthefapplicationfasflaidfopenfforfpublicfinspectionf(Sectionf 
101(3)).ffWherefthefinventionfisfworkedfbyfafsuccessorfinftitleftofthefapplicantfappearingfinf 
thefPatentfGazette,fprooffoffsuchftitlefshallfbefproduced,ftoo.ffWherefafpatentfisfsubsequentlyf 
granted,fthefprintedfcopyfoffthefpatentfdocumentf(Patentschrift)fshallfbefsubmittedftofthef 
districtfadministrativefauthorityfwithinfonefmonthfoffitsfissue. 

(4)ffWhere,fafterfinformationfhasfbeenfprovidedfunderfsubsectionf(1),fthefapplicationfforf 
afpatentfisfwithdrawn,frejectedforfdeemedfwithdrawnf(Sectionf166(6)),fthefcompetentfdistrictf 
administrativefauthorityfshallfbefnotifiedfwithinfonefmonthfafterfpublicationfinfthefPatentf 
Gazette. 

(5)ffIffworkingfoffthefinventionfisfnotfbegunfuntilfafterfthefgrantfoffthefpatent,f 
informationfunderfsubsectionf(1)fshallfbefaccompaniedfbyfthefprintedfcopyfoffthefpatentf 
documentfandfanfextractffromfthefRegisterflessfthanfonefmonthfoldf(Sectionf80(6)). 

(6)ffAfdeclarationfoffnullityforflackfofftitlefinfrelationftofafpatentfforfanfinventionfthef 
workingfoffwhichfwasfcommunicatedfunderfsubsectionf(1)fshallfbefnotifiedftofthefdistrictf 
administrativefauthorityfwithinfonefmonthfafterfthefrelevantfdecisionfhasfbecomeffinal.ff 
Wherefafdeclarationfoffpartialfnullityforfpartialflackfofftitlefisfmade,fafcertifiedfcopyfoffsuchf 
decisionfshallfalsofbefsubmitted. 

(7)ffInformationfunderfsubsectionf(4)forf(6)fshallfbefprovidedfbyfanyonefworkingfthef 
inventionfatftheftimefwhenfthefeventsfreferredftofinfsubsectionf(4)forf(6)foccur. 

(8)ffPersonsfwhofceasefoperationsfunderfthefprivilegefprovidedfforfinfSectionf31fshallf 
informfthefcompetentfdistrictfadministrativefauthorityfthereoffwithinfonefmonth. 

(9)ffPersonsffailingftofprovidefinformationfunderfsubsectionsf(1),f(4),f(6)forf(8)finftimef 
shallfbefguiltyfoffanfadministrativefoffensefandfshallfbefpunishedfbyfthefdistrictfadministrativef 
authorityfbyfaffinefnotfexceedingf3,000fschillingsforfwithfdetentionfforfaftermfnotfexceedingf 
twofweeks. 

Transfer 

33.—(1)ffThefrightfarisingffromfafpatentfapplicationfandfthefpatentfrightfshallfbef 
inheritable.ffSuchfrightsfshallfnotfpassftofthefState. 
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(2)ffBothfrightsfmayfbeftransferredftofothers,feitherfwhollyforfinfimaginaryfshares,fbyfaf 
legalfact,fbyfafcourtforderforfbyfaftransferfpro mortis causa. 

(3)ffWherefthefrightfarisingffromfafpatentfapplicationfisftransferred,fthefpatentfshall,fiff 
granted,fbefissuedftofthefapplicant'sfsuccessorfinftitle.ffSectionf43(5)ftof(7)fshallfapplyfmutatis 
mutandis. 

Liens 

34.ffThefrightftofafpatentfmayfbefsubjectftofaflien. 

Voluntary Licenses 

35.ffThefpatenteefmayfpermitfthirdfpartiesftofworkfthefinventionfinfallfthefterritoryf 
coveredfbyfthefpatentforfpartfthereof.ffSuchfrightf(license)fmayforfmayfnotfbefmadefexclusive. 

Compulsory Licenses 

36.—(1)ffThefpatenteefoffanfinventionfoffconsiderablefcommercialforfindustrialf 
significancefwhichfcannotfbefworkedfwithoutfthefusefoffanfinventionfpatentedfearlierf(thef 
earlierfpatent),fmayfapplyfforfaflicenseftofworkfthefearlierfpatent.ffWherefsuchflicensefisf 
granted,fthefearlierfpatenteefmayfdemandfaflicenseftofworkftheflaterfpatent,ftofthefextentfthatf 
theftwofinventionsfarefinffactfconnected. 

(2)ffWherefafpatentedfinventionfisfnotfworkedftofafreasonablefextentfinfAustriafandf 
wherefthefpatenteefhasfnotftakenfallfstepsfrequiredfforfsuchfworking,fanyfpersonfmayfapplyf 
forfaflicenseftofworkfthefpatentfforfthefpurposesfoffhisfbusiness,funlessfthefpatenteefprovesf 
thatfthefinventionfcouldfnotfreasonablyfhavefbeenfworked,forfcouldfnotfreasonablyfhavefbeenf 
workedftofafgreaterfextent,finfAustriafowingftofthefdifficultiesfoffexploitation.ffWorkingfoffthef 
inventionfmayfalsofbefeffectedfbyfimports. 

(3)ffIffaflicensefforfafpatentedfinventionfisfrequiredfinfthefpublicfinterest,fanyfpersonf 
mayfapplyfforfsuchflicensefforfthefpurposesfoffhisfbusiness. 

(4)ffAflicensef(subsectionsf(1)ftof(3))fmayfnotfbefappliedfforfuntilffourfyearsfafterfthef 
filingfoffthefapplication,forfthreefyearsfafterfthefpublicationfoffthefgrant,frelatingftofthefpatentf 
forfwhichftheflicensefisfsought,fwhicheverfperiodfexpiresflast.ffIffthefpatenteefrefusesftofgrantf 
aflicensefonfreasonablefterms,fthefPatentfOfficefshall,fatfthefrequestfoffthefapplicantfforfthef 
license,fdecidefthefmatterfunderfthefprocedurefrelatingftofthefcontestingfoffpatents,fandfiffthef 
licensefisfgranted,fshallffixfthefroyalty,fthefsecurityfwhichfmayfbefrequiredfandfanyfotherf 
termsfgoverningfuse,fhavingfregardftofthefnaturefoffthefinventionfandfthefcircumstancesfoffthef 
case. 

(5)ffSubsectionsf(1)ftof(3)fshallfnotfapplyftofpatentsfofftheffederalfadministrativef 
authorities. 

Transfer of a License 
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37.ffAflicensefgrantedfbyfafpatenteeforfbyfthefPatentfOfficefmayfnot,fwithoutfthef 
consentfoffthefpatentee,fbeftransferredfinter vivosfbyftheflicenseefexceptfwithfthefbusinessfforf 
whichfitfwasfgranted.ffTheflicensefshallfnotfpassfonfdeathftoftheflicensee'sfsuccessorfinftitlef 
unlessfhefcontinuesfthefbusinessfentiledftoftheflicense. 

Abuse of Patent Rights 

38.fffWherefafcontractfrelatingftofthefgrantfoffafpermissionftofworkfafpatentedfinventionf 
orftofthefobligationftofgrantfsuchfpermissionfcontainsfafterm—orfwhereftherefisfafcollateralf 
term—preventingfthefpersonftofwhomfpermissionfhasfbeenfgrantedffromfexercisingfafgivenf 
activity,forflimitingfsuchfactivity,fwhichfdoesfnotfrelatefsolelyftofthefmannerforfthefextentfoff 
workingfthefpatentedfinvention,fthefFederalfMinisterfoffCommerce,fTradefandfIndustryfmayf 
declarefsuchftermftofbefwhollyforfpartiallyfinvalidfiffthefinterestsfoffthefnationalfeconomy,f 
nationalfdefense,fpublicfsafetyforfotherfinterestfoffpublicfwealfarefprejudicedfthereby. 

39.  Sectionf38fshallfapplyfinfparticularftofagreementsfprohibitingftheflicenseeffromf 
manufacturing,fputtingfonfthefmarket,fofferingfforfsaleforfusingfproductsfforfthefmanufacturef 
offwhichfthefpatentedfinventionfisfnotfneededforffromfemployingfafprocessfnotfcoveredfbyfthef 
patent,fandftofagreementsfrequiringftheflicenseeftofmanufacturefproductsfinfsuchfafwayfasftof 
permitforftofrenderfimpossibleforfdifficultfthefusefoffotherfproductsforfrequiringftheflicenseeftof 
refrainffromfputtingfonfthefmarket,fofferingfforfsaleforfusingfproductsfnotfcorrespondingftof 
suchfconditionsfoffmanufacture. 

40.ffSectionf38fshallfnotfapplyfwhere,fapartffromfafrestrictionfoffthefkindfreferredftofinf 
Sectionf38,ftheflicenseefisfnotfsubjectftofanyfadditionalfcontractualfpayment. 

41.ffThefFederalfMinisterfoffCommerce,fTradefandfIndustryfmayfrevokefafdeclarationfoff 
invalidityfunderfSectionf38fiffthefgroundsfonfwhichfitfwasfmadefsubsequentlyfceaseftofexist.ff 
Infhisfdecisionfhefshallfdeterminefthefdatefonfwhichfthefinvalidatedftermfagainfbecomesfvalid. 

42.ffWherefafcontractualftermfisfdeclaredfinvalidfunderfSectionf38,fthefrestfoffthef 
contractfrelatingftofthefgrantfoffaflicense,freferredftofinfSectionf38,forftofthefobligationftof 
grantfaflicense,fshallfnotfbefaffected.ffSuchfafdeclarationfoffinvalidityfshallfnotfgivefgroundsf 
forfrequestingfthefrescissionforfamendmentfoffthefcontractfevenfwherefsuchfafrequestfcanfbef 
madefunderfthefcontractfbyfthefpartiesforfonefoffthem. 

Entry in the Patent Register 

43.—(1)ffAfpatentfrightf(Sectionf33),faflienfandfotherfrightsfin remfrelatingftofafpatentf 
shallfbefacquiredfbyfentryfinfthefPatentfRegisterfandfshallfbefbindingfonfthirdfparties. 

(2)ffThefdatefoffacquisitionfofflicensefrightsfshallfbefgovernedfbyfcivilflaw.ffLicensef 
rightsfshallfbefbindingfonfthirdfpartiesfonlyfonftheirfentryfinfthefPatentfRegister. 

(3)ffTheforderfoffpriorityfoffthefrightsfreferredftofshallfbefdeterminedfbyftheforderfinf 
whichfapplicationsfforfentryfhavefreachedfthefPatentfOffice,fprovidedfthatfsuchfapplicationsf 
leadftofentry. 
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(4)ffApplicationsfreceivedfatfthefsameftimefshallfhavefthefsamefpriority. 

(5)ffEntriesfinfthefPatentfRegisterfunderfsubsectionsf(1)fandf(2)fandfthefentryfoffthef 
lapsefoffpatentfrightsfenteredfinfthefPatentfRegisterfshallfbefmadefatfthefrequestfinfwritingfbyf 
onefoffthefpartiesforfatfthefrequestfoffthefcourts. 

(6)ffAfrequestfforfsuchfentryfshallfbefaccompaniedfbyftheforiginalforfafdulyfcertifiedf 
copyfoffthefdocumentfonfwhichfthefentryfisftofbefbased.fAfdocumentfotherfthanfafpublicf 
documentfshallfbearfthefdulyfcertifiedfsignaturefoffthefpersonfalienatingfhisfright. 

(7)ffThefrequestfforfentryfandfthefdocumentfshallfbefexaminedfbyfthefPatentfOfficefasftof 
formfandfsubstance. 

Charges 

44.ffAnyfpersonfacquiringfafpatentfshallfassumefthefchargesfencumberingfitfwhichfhavef 
beenfenteredfinfthefPatentfRegister,forfdulyffiledfforfentry,fatftheftimefwhenfthefpetitionfforf 
entryfisfsubmittedftofthefPatentfOffice. 

Entries Relating to Disputes 

45.—(1)fDisputesfpendingfbeforefthefcourtsfregardingfthefownershipfoffpatents,fliensforf 
otherfrightsfin remfrelatingftofafpatent,fdisputesfconcerningfafclaimftofbefnamedfasfinventorf 
(Sectionf20(5)fandf(6)),fafrightfforfpriorfuserf(Sectionf23)fandfthefgrantfoffcompulsoryf 
licensesf(Sectionf36),fdisputesfconcerningfrevocationf(Sectionf47),fafdeclarationfoffnullityf 
(Sectionf48),fafdeclarationfofflackfofftitlef(Sectionf49)fandfafdeclarationfoffdependencef 
(Sectionf50)fshall,fonfrequest,fbefrecordedfinfthefPatentfRegisterf(entryfrelatingftofdisputes). 

(2)ffThefeffectfoffentryfoffafdisputefshallfbeftofrenderfthefdecisionffullyfeffectivefagainstf 
thosefpartiesfwhosefownfentryfinfthefPatentfRegisterfwasfeffectedfafterfthefPatentfOfficefhadf 
receivedfthefpetitionfforfentryfoffthefdispute. 

Expiry 

46.—(1)ffAfpatentfshallfexpire: 

1.ffnoflaterfthanfatfthefendfoffthefmaximumfterm,fwherefthefannualffeesfarefpaidfinftime; 

2.ffwherefanfannualffeefisfnotfpaidfinftime; 

3.ffwherefthefpatenteefwaivesfthefpatent. 

(2)ffWherefthefwaiverfrelatesfonlyftofcertainfpartsfoffthefpatent,fthefpatentfshallfremainf 
validfwithfregardftofthefotherfparts,fprovidedfthatfthesefpartsfmayfstillfconstitutefthefsubjectfoff 
anfindependentfpatent. 

(3)ffInfthefeventfoffsubsectionf(1)1fthefpatentfshallfexpirefonfthefdayffollowingfthefendf 
offthefmaximumfterm,finfthefeventfoffsubsectionf(1)2fonfthefdayffollowingfthefendfofftheflastf 
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yearfoffvalidityfandfinfthefeventfoffsubsectionf(1)3fonfthefdayffollowingfnotificationfoffwaiverf 
tofthefPatentfOffice. 

Revocation 

47.—(1)ffAfpatentfmayfbefrevokedfinfwholeforfinfpartfiffthefinventionfisfexploitedf 
exclusivelyforfmainlyfabroadfandfiffthefgrantfoffcompulsoryflicensesf(Sectionf36(2))fhasfnotf 
sufficedftofsecurefthefworkingfoffthefinventionfinfAustriaftofanfappropriatefextent.ff 
Revocationfshallftakefeffectfasfsoonfasfthefcorrespondingfdecisionfbecomesffinal. 

(2)ffRevocationfmayfnotfbeforderedfuntilftwofyearsfhavefelapsedfsincefthefgrantfoffaf 
compulsoryflicensefbecamefeffective.ffAfpatentfmayfnotfbefrevokedfiffthefpatenteefshowsfthat,f 
owingftofthefdifficultiesfoffexploitation,fhefcannotfreasonablyfworkfthefinventionfinfAustriaforf 
havefitfworkedfatfallforftofafgreaterfextentfthanfitfhadfbeenfworked. 

(3)ffSubsectionf(1)fshallfnotfapplyftofpatentsfofftheffederalfadministrativefauthorities. 

Declaration of Nullity 

48.—(1)ffAfpatentfshallfbefdeclaredfnullfandfvoidfil: 

1.ffthefsubjectfoffthefpatentfwasfnotfpatentablefunderfSectionsf1ftof3; 

2.ffthefpatentfdoesfnotfdisclosefthefinventionfinfafmannerfsufficientlyfclearfandfcompletef 
forfitftofbefcarriedfoutfbyfafpersonfskilledfinfthefart; 

3.ffthefmicroorganismfdepositedfaccordingftofSectionf87a(2)lfhasfnotfbeenfpermanentlyf 
accessiblefatftheforiginalfdepositaryfinstitutionfasfdefinedfbyfthefBudapestfTreatyfonfthef 
InternationalfRecognitionfoffthefDepositfoffMicroorganismsfforfthefPurposesfoffPatentf 
ProcedurefdatedfAprilf28,f1977,fFederalfLawfGazettefNo.f104/1984fasfamendedf(Budapestf 
Treaty)forfatfanotherfdepositaryfinstitutionftofwhichfitfhasfbeenfpassedfonfaccordingftofthatf 
Treatyfunlessfthefpatenteefproves 

(a)ffthatfhefhasfdepositedfthefmicroorganismfagainfandfthatfsuchfdepositfisfdeemed,f 
underfArt.f4foffthatfTreaty,ftofhavefbeenfmadefonfthefdayfofftheforiginalfdeposit,for 

(b)ffthatfhefwasfpreventedffromfsuchfafnewfdepositfbyfanfunforeseeableforfunavoidablef 
eventfandfthatfhefhasfmadefsuchfafdepositfwithinftwofmonthsfafterfthefobstaclefceasedftof 
exist. 

(2)ffWherefthefgroundsfforfnullityfapplyfonlyfinfpart,fthefdeclarationfoffnullityfshallftakef 
thefformfoffafcorrespondingflimitationfoffthefpatent. 

(3)ffTheffinalfdeclarationfoffnullityfshallfbefretroactiveftofthefdatefthefpatentfwasffiledfinf 
thefcasesfoffsubsectionf(1)1fandf2fandfinfthefcasefoffsubsectionf(1)3ftofthefdatefonfwhichfthef 
depositaryfinstitutionfnoticedfforftheffirstftimefthatfitfisfnotfcapablefoffdeliveringfsamplesfoff 
thefmicroorganism.ffIffthefsubjectfoffthefpatentfwasfnotfpatentablefpursuantftofSec.f3(2),frightsf 
underfaflicenseflawfullyfgrantedfbyftheflaterfapplicantfandfacquiredfinfgoodffaithfbyfthirdf 
partiesfwhichfhavefbeenfregisteredfinfthefpatentfregisterfforfonefyearfshall,fhowever,fprovidedf 
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thatftheyfarefnotfthefsubjectfoffaflegallyffoundedfentryfrelatingftofafdisputef(Sec.f45),fbef 
unaffectedfbyfsuchfretroactivefeffect,fwithoutfprejudiceftofanyfclaimsfforfcompensationfwhichf 
mayfbefmadefagainstftheflaterfapplicant. 

Declaration of Lack of Title 

49.—(1)ffAfpatenteefshallfbefdeclaredftoflackftitlefiffitfisfproved: 

1.ffthatfthefpatenteefwasfnotfentitledftofthefgrantfoffthefpatentf(Sectionsf4(1),f6fandf7); 

2.ffthatfthefessencefoffthefapplicationfhadfbeenfusurpedffromfthefdescriptions,fdrawings,f 
models,fimplementsforfinstallationsfoffafthirdfpersonforffromfafprocessfusedfbyfhim. 

(2)ffWherefonefoffthefconditionsfreferredftof(subsectionf(1)1fandf2)fappliesfonlyfinfpart,f 
thefpatenteefshallfbefdeclaredfonlyfpartiallyflackingfinftitle. 

(3)ffInftheffirstfcase,fonlyfthefpersonfentitledftofthefgrantfoffthefpatentfshallfhavefafrightf 
tofafdeclarationfofflackfofftitle:ffinfthefsecondfcase,fonlyfthefinjuredfperson.ffAfclaimfagainstfaf 
bona fidefpatenteefshallfbecomefstatutebarredfafterfthreefyearsffromfthefentryfoffthefpatentfinf 
thefPatentfRegister. 

(4)ffClaimsftofcompensationfandfreimbursementfarisingffromfafdeclarationfofflackfoff 
titlefshallfbefgovernedfbyfthefcivilflawfandfbefthefobjectfoffcivilfproceedings. 

(5)ffWherefthefapplicant'sfclaimfisfallowed,fhefmay,fwithinfonefmonthfoffthefdecisionf 
becomingffinal,frequestfassignmentfoffthefpatentftofhimself. 

(6)ffFailureftofrequestfsuchfassignmentfinftimefshallfbefregardedfasfequivalentftofwaiverf 
offthefpatent. 

(7)ffInfthefcasefoffsuchfassignmentfrightsfunderfaflicenseflawfullyfgrantedfbyfthefearlierf 
patenteefandfacquiredfinfgoodffaithfbyfthirdfpartiesfwhichfhavefbeenfonfthefPatentfRegisterf 
forfonefyearfshall,fprovidedfthatftheyfarefnotfthefsubjectfoffaflegallyffoundedfentryfrelatingftof 
afdisputef(Sectionf45),fbefbindingfalsofonfthefnewfpatentee,fwithoutfprejudiceftofanyfclaimsf 
forfcompensationfwhichfmayfbefmadefagainstfthefearlierfpatentee. 

Declaration of Dependence 

50.ffThefownerfoffafpatentfoffanfearlierfpriorityfdateforfoffafutilityfmodelfoffanfearlierf 
priorityfdatefwithinfthefmeaningfoffthefUtilityfModelsfAct.ffFederalfLawfGazettefNo.f 
211/1994,fasfamended,fmayfapplyftofthefPatentfOfficefforfafdecreefthatfthefcommercialfusefoff 
afpatentedfinventionfentailsftheffullforfpartialfusefoffhisfinvention,fSuchfapplicationfshallfbef 
dealtfwithfbyfthefPatentfOfficefunderfthefprocedurefrelatingftofdisputesfasftoftitle. 

Right of Retaliation 
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51.ffRetaliatoryfmeasuresfmayfbefprovidedfforfbyforderfoffthefFederalfGovernmentf 
againstfcitizensfoffafforeignfStatefwhichfaccordsfnofprotectionforfincompletefprotectionftofthef 
inventionsfoffAustrianfcitizens. 

Time Limits 

52.—(1)ffWherefaftimeflimitfisfnotfprescribedfbyflawforfstatutoryforder,fthefauthorityf 
shallflayfdownfsuchftimeflimitfhavingfregardftofthefrequirementsfandfthefnaturefoffeachfcasef 
unlessfthefPresidentfoffthefPatentfOfficefhasfissuedfprovisionsfonftheftimeflimitsfconcernedf 
(Sectionf99(6),fsecondfsentence). 

(2)ffTheftimeflimitsflaidfdownfbyflawforfstatutoryforderfmayfnot,funlessfprovidedf 
otherwise,fbefextended.ffTheftimeflimitsflaidfdownfbyfauthorityfmayfbefextended. 

53.—(1)ffTimefshallfbeginftofrunffromfthefeventfwhichfisfdeterminedfbyflawforf 
statutoryforderfasfthefstartingfpoint,forfunlessfotherwisefprovidedfwhenftheftimeflimitfwasf 
fixed,ffromfthefdatefwhenfthefdecisionforforderffixingftheftimeflimitfwasfservedfonfthefpartyf 
or,fwherefthefdecisionforforderfwasfnotfservedfbutfpublished,ffromfthefdatefoffpublication. 

(2)ffWherefaftimeflimitfisfexpressedfasfafnumberfoffdays,fthefdayfoffthefevent,fthef 
serviceforfthefpublicationfwhichfhasfbeenffixedfasfthefstartingfpointfshallfnotfbefcounted. 

(3)ffWherefaftimeflimitfisfexpressedfinfweeks,fmonthsforfyears,fitfshallfendfwithfthefendf 
offthefdayfofftheflastfweekforftheflastfmonthfwhichfinfnameforfnumberfcorrespondsftofthefdatef 
onfwhichftimefbeganftofrun.ffWhereftherefisfnofsuchfdayfinftheflastfmonth,fthefperiodfshallf 
endfatfthefendfofftheflastfdayfoffthatfmonth. 

54.—(1)ffThefbeginningfandfthefrunningfoffthefperiodfshallfbefunaffectedfbyfSundaysf 
andfholidays. 

(2)ffIffthefendfoffafperiodffallsfonfafSundayforfholidayforfonfafworkingfdayfonfwhichfthef 
mailfreceptionfcenterfoffthefPatentfOfficefisfclosed,fthefnextfworkingfdayfshallfbefdeemedftof 
beftheflastfdayfoffthefperiod. 

(3)ffInfthefcasefoffsubmissionsfpostedfinfAustria,fthefdaysfduringfwhichfsuchfdocumentsf 
arefinfthefpostfshallfnotfbefcountedfforfthefpurposesfofftheftimeflimit.ffThisfshallfnotfapplyfinf 
casesfwherefthefdayfoffreceiptfoffthefsubmissionfbyfthefPatentfOfficefisfthefoperativefdatef 
(Sectionsf102(1)fandf129(3)). 

55.ffWherefdifferentftimeflimitsfareflaidfdownfforfonefandfthefsamefactionftofbeftakenf 
byfseveralfpersonsfconcernedfinfthefsamefcase,fthefactionfmayfbeftakenfbyfanyfonefoffthosef 
personsfasflongfasftheftimeflimitflaidfdownfforfonefoffthemfhasfnotfexpired. 

56.ffWherefafsubmissionfcomprisesfseveralfindustrialfpropertyfrightsf(patents,fmarks,f 
industrialfdesigns)forfseveralfapplicationsfrelatingftofsuchfrights,fseparatefsubmissionsfmayfbef 
askedfforfinfrespectfoffeachforfsomefoffthosefrightsf(applications)finfquestion,faftimeflimitf 
beingfsetfforffiling.ffThefseparatefsubmissionsfshall,fifftheyfhavefbeenfreceivedfinftime,fbef 

AT015EN Patents,fLawf(Consolidation), pagef20/68 
07/07/1970f(1994),fNo.f259f(No.f819) 



YH

 

CollectionfoffLawsfforfElectronicfAccess AUSTRIA 

deemedftofhavefbeenfreceivedfonfthefdayfonfwhichftheforiginalfsubmissionfwasfreceived.ff 
Sectionf163(4)fshallfremainfunaffected. 

II.ffPATENTfAUTHORITIESfANDfPATENTfINSTITUTIONS 

Scope of the Patent Office's Activity 

57.—(1)ffThefPatentfOfficefshallfbefresponsiblefforfthefgrantfandfrevocationfoffpatents,f 
forfdeclarationsfoffnullityforflackfofftitle,fforfdeclarationsfoffdependencefoffpatents,fforf 
decisionsfonfnamingfafpersonfasfinventorf(Sectionf20),fforfdecisionsfonfthefexistencefoffaf 
rightfoffpriorfuserf(Sectionf23),fforfthefgrantfofflicensesf(Sectionf36),fforfdecisionsfonf 
applicationsfforfafdeclarationfunderfSectionf163fasfwellfasfthefrenderingfoffservicesfandf 
givingfoffinformationfinftheffieldfoffprotectionfoffindustrialfpropertyf(Sectionf57a,f57b),fandf 
forfallfentriesfinfthefPatentfRegister. 

(2)ffInfthefinterestfoffinternationalfcooperationfinftheffieldfoffthefprotectionfoffindustrialf 
propertyfanfagreementfmayfbefenteredfintofthatfthefPatentfOfficefwillfgiveftofstatesforf 
internationalfgovernmentalforfnon-governmentalforganisationsfdealingfwithfmattersfinfthef 
above-mentionedffieldftechnicalforflegalfassistanceffreefoffchargeforfforfadequatef 
compensationfforfexpenses.ffGratuitousnessfmayfbefagreedfonfonlyfiffsuchfassistancefisfinfthef 
publicfinterest,fisfgivenfforfpurposesfoffdevelopmentfaidforfinvolvesfonlyfpettyfexpenses. 

Services Rendered and Information Given by the Patent Office 

57a.ffThefPatentfOfficefshall,fuponfrequest,ffurnishfexpertfopinionsfinfwriting 

1.ffonfthefstatefoffartfconcerningfafconcreteftechnicalfproblemf(searches)fand 

2.ffonftheffactfifftherefisfanfinventionfpatentablefaccordingftofthefprovisionsfoffSectionsf 
1ftof3fasfcomparedfwithfthefstatefoffartfcitedfbyfthefapplicantforftofbefsearchedfbyfthefPatentf 
Office. 

57b.—(1)ffThefPatentfOfficefshallfextendfitsfcustomerfandfinformationfservicesfandfinf 
thisfconnectionfshallfinfparticularfopenfitsfdocumentationfinforderftofmakefitfmorefaccessiblef 
andfshallffurnishftofthefpublicfimprovedfinformationfinfallfrelevantfareas. 

(2)ffTheffeefforfthefcustomerfandfinformationfservicesfpermanentlyfofferedfbyfthef 
PatentfOfficefshallfbefpromulgatedfinfthefPatentfGazette.ffTheffeefforfcustomerfandf 
informationfservicesfwhichfarefnotfpermanentlyfofferedfshallfbeffixedffromftimeftoftime.ffThef 
amountfofftheffeefshallfdependfonfthefworkfandfmaterialfrequired.ffInfcasesfinfwhichfthef 
servicefisfpredominantlyfinfthefpublicfinterestfaflowerffeeforfnoffeefatfallfcanfbeffixed. 

Location and Composition of the Patent Office 

58.—(1)ffThefPatentfOfficefshallfbeflocatedfinfVienna.ffItfshallfconstitutefanfexternallyf 
independentfofficefasffarfasfitsfconductfoffbusinessfisfconcerned. 
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(2)ffThefPatentfOfficefshallfconsistfoffthefPresident,fhisfdeputiesfandfthefrequiredf 
numberfofflegallyfqualifiedfandftechnicallyfqualifiedfmembers. 

(3)ffTherefshallfbefbothfpermanentfandftemporaryfmembers. 

(4)ffThefPresidentfandfhisfdeputiesfshallfpossessfthefqualificationsfprescribedfforf 
permanentfmembersfoffthefPatentfOffice,fatfleastfonefoffthemfpossessingfthefqualificationsfoff 
aflegallyfqualifiedfmemberfandfonefthosefoffaftechnicallyfqualifiedfmember. 

(5)ffThefPresident,fhisfdeputiesfandfthefpermanentfmembersfshallfbefsalariedffederalf 
civilfservants. 

(6)ffThefPresident,fhisfdeputiesfandfthefmembersfoffthefPatentfOfficefshallfbefappointedf 
byfthefPresidentfoffthefFederalfRepublic. 

(7)ffThefPresidentfshallfbefinfchargefoffthefPatentfOffice.ffInfadditionftoftheftasksf 
conferredfonfhimfbyfthisfAct,fhefshallfdirectfthefOffice'sfactivitiesfandfsupervisefthefstaff. 

(8)ffThefPresidentfoffthefPatentfOfficefshallfalsofbefresponsiblefforfthefindustrialf 
propertyfservicefoffthefFederalfMinistryfoffCommerce,fTradefandfIndustry. 

58a.—(1)ffThefPatentfOfficefshallfbefaflegalfpersonalityf(partialflegalfcapacity)finsofarf 
asfitfisfentitledftofacquirefpropertyfandfrightsfinftheffieldfoffthefprotectionfoffindustrialf 
propertyfbyftheffollowingfactivities; 

1.ffcustomerfandfinformationfservicesfasfdefinedfbyfsubsectionf(2), 

2.ffmanufacture,fpublicationfandfdistributionfoffandfagencyfservicesfinfconnectionfwithf 
printedfmatter,fsoftwarefandfprerecordedfaudio,fvideofandfdatafcarriersfasfwellfas 

3.ffexhibitions,fseminarsfandfsimilarfevents. 

(2)ffThefPresidentfoffthefPatentfOfficefshallfdesignatefbyfdecreefthefcustomerfandf 
informationfservicesftofbefrenderedfbyfthefPatentfOfficefwithinfthefscopefoffitsfpartialflegalf 
capacity.ffWhenfdesignatingfthefindividualfcustomerfandfinformationfservicesfcarefshallfbef 
takenfthatfthesefmayfbefrenderedfwithinfthefscopefoffthefpartialflegalfcapacity. 

(3)ffWithinfthefscopefoffitsfpartialflegalfcapacityfthefPatentfOfficefshallfalsofbefentitled; 

1.fftofassignfactivitiesfpursuantftofsubsec.f(1),faccountingfandfthefadministrationfoff 
property,fpersonnelfandfinventoryfadministrationfwithinfthefscopefoffpartialflegalfcapacityfasf 
wellfasfauxiliaryfactivitiesfwithinfthefscopefoffthefadministrationfoffthefPatentfOfficeftofthirdf 
parties,finfparticularfalsoftoffederalfadministrativefagencies,fagainstfreimbursementfoff 
expensesfoutfoffthefpropertyfoffthefpartialflegalfcapacity, 

2.fftofenterfintoflegalftransactionsfinfconnectionfwithfthefactivitiesfpursuantftofsubsec.f 
(1),fand 

3.fftofbecome,fwithfthefconsentfoffthefFederalfMinisterfoffEconomicfAffairs,fafmemberf 
offassociations,fotherflegalfpersonsforfintergovernmentalforganizationsfiffthisfisfinfthefinterest 
offpromotingfthefprotectionfoffindustrialfproperty. 
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(4)ffThefPatentfOfficefshallfbefentitledftofmakefusefoffthefpropertyfandfthefrightsfitfhasf 
acquiredfwithinfthefscopefoffitsfpartialflegalfcapacityftofperformfitsfduties.ffThefFederalf 
RepublicfshallfnotfbefliablefforfanyfobligationsfincurredfasfafresultfoffthefactivityfoffthefPatentf 
Officefwithinfthefscopefoffitsfpartialflegalfcapacity. 

58b.—(1)ffAsffarfasfthefPatentfOfficefactsfwithinfthefscopefoffSec.f58a,fitfshallfexercisef 
thefcarefoffafprudentfbusinessman.ffThefannualfstatementfoffaccountsfshallfbefpresentedftofthef 
FederalfMinisterfoffEconomicfAffairsfasfwellfasftofthefFederalfMinisterfoffFinance.ff 
Moreover,fthefFederalfMinisterfoffEconomicfAffairsfshallfbefentitledftofinspectfthefbooksfandf 
accountsfatfanyftime. 

(2)ffThefFederalfMinisterfoffEconomicfAffairsfshallfbefentitledftofexaminefthefbooksf 
andfaccountsfresultingffromfthefpartialflegalfcapacityfforftheirfcompliancefwithftheflegalf 
provisionsfinfforcefandfforfthefcorrectnessfofftheffigures. 

(3)ffThefEmployees'fAct,fFederalfLawfGazettefNo.f292/1921,fasfamendedfshallfapplyftof 
thefemploymentfcontractsfenteredfintofbyfthefPatentfOfficefwithinfthefscopefoffitsfpartialflegalf 
capacity. 

(4)ffThefrulesfandfregulationsfonfthefexercisesfofftradesfshallfnotfapplyftofthefactivitiesf 
offthefPatentfOfficefwithinfthefscopefoffSec.f58a. 

59.—(1)ffTheflegallyfqualifiedftemporaryfmembersfshallfhavefcompletedfstudiesfinflawf 
andfpoliticalfsciencefandfshallfhavefheld,fforfnotflessfthanffivefyears,fafpositionfforfwhichf 
completionfoffsuchfstudiesfwasfrequired.ffInfaddition,ftheyfshallfhavefengagedfinfscientificforf 
practicalfworkfinftheffieldfoffthefprotectionfoffindustrialfproperty. 

(2)ffTheftechnicallyfqualifiedftemporaryfmembersfshallfhavefcompletedfstudiesfatfaf 
technicalfuniversityforfstudiesfinfnaturalfsciencesfatfthefphilosophyffacultyfoffafuniversity,fandf 
shallfhavefheld,fforfnotflessfthanffivefyears,fafpositionfforfwhichfcompletionfoffsuchfstudiesf 
wasfrequired.ffInfaddition,ftheyfmustfhavefspecialfknowledgefoffafparticularftechnologicalf 
subject. 

(3)ffOnlyfAustrianfcitizensfoffmoralfintegrityfandfhavingffullflegalfcapacityfmayfbef 
appointedfasftemporaryfmembers.ffForfthefdurationfofftheirfmembership,ftheyfshallfhavefthef 
titlefoff“CounsellorftofthefPatentfOffice”f(Rat des Patentamtes). 

(4)ffTheftemporaryfmembersfshallfbefappointedfforfafperiodfofffivefyears;fftheyfmayfbef 
reappointed.ffThefappointmentfshallfinfnofcasefpreventfvoluntaryfwithdrawalfonfpermanentf 
retirement. 

(5)ffAftemporaryfmemberfshallfceaseftofholdfofficefiffheflosesfAustrianfcitizenship,fiff 
hisflegalfcapacityfisfrestrictedfor,fif,fasfafresultfoffafwillfullyfcommittedfindictablefact,fhefisf 
condemnedftofmorefthanfonefyear'sfimprisonment,forfiffhefisfconvictedfoffanfindictablef 
offensefcommittedfwithfafviewftofenrichment. 

(6)ffTemporaryfmembersfwhofarefnotfcivilfservantsfshallftakeftheffollowingfoathfbeforef 
thefPresidentfpriorftofexercisingftheirfduties;ff“IfsolemnlyfpromisefthatfIfshallfperformfmyf 
dutiesfconscientiouslyfandfimpartiallyfandfthatfIfshallfobservefsecrecyfonfanythingfthatfmayf 

AT015EN Patents,fLawf(Consolidation), pagef23/68 
07/07/1970f(1994),fNo.f259f(No.f819) 

http:FederalfMinisterfoffEconomicfAffairsfasfwellfasftofthefFederalfMinisterfoffFinance.ff


YH

 

CollectionfoffLawsfforfElectronicfAccess AUSTRIA 

comeftofmyfknowledgefinfthefcoursefoffmyfofficialfduties;”.ffThisfoathfshallfbefsigned.ff 
Wherefanfofficialfisfreappointed,fitfshallfbefsufficientftofremindfhimfoffthefoathfhefhasftaken. 

(7)ffTheftemporaryfmembersfshallfreceivefspecial-dutyfpay,finfaccordancefwithftheirf 
assignment; 

(a)ffrapporteursf(jointfrapporteurs)fshallfreceiveffromf8ftof40fpercent;ffand 

(b)ffassessorsfshallfreceiveffromf4ftof15fpercentfoffthefmonthlyfsalaryfoffaffederalfcivilf 
servantfinfactivefservicefinfsalaryfstepf1foffservicefgradefVIIIfoffthefGeneralfAdministrationf 
wheneverftheyfarefcalledfuponftofserve.ffSpecialfdutyfpayfshallfbefdeterminedfbyfthefPresidentf 
offthefPatentfOfficefforfallfcasesfcompletedfinfonefcalendarfyear,fwithfduefregardftoftheftimef 
andflaborfrequiredfforfeachfcase. 

(8)ffAftemporaryfmemberfshallfbefaskedftofservefonlyfwherefinfafparticularfcasefnof 
permanentfmemberfisfavailablefforfthefsubjectfinfquestionforfwherefhisfinclusionfappearsf 
necessaryfhavingfregardftofthefspecialfnaturefoffthefcase,fthefspeedfwithfwhichfitfhasftofbef 
settledforfthefburdenfoffworkfonfthefpermanentfmemberfconcerned. 

Institutions of the Patent Office 

60.—(1)ffThefPatentfOfficefshallfhave: 

(a)ffTechnicalfDivisionsfandfatfleastfonefLegalfDivision, 

(b)ffatfleastfonefAppealfDivision, 

(c)ffatfleastfonefNullityfDivision, 

(d)ffatfleastfonefPresident'sfDivision, 

(e)ffaflibrary, 

(f)ffafbook-keepingfdepartment. 

(2)ffThefnumberfoffthefDivisionsflistedfinfsubsectionf(1)fshallfbefdeterminedfbyfthef 
Presidentfinfaccordancefwithfexistingfrequirements. 

(3)ffWithoutfprejudiceftofthefdutiesfassignedftofthesefSectionsfinfotherfprovisions. 

(a)ffthefTechnicalfDivisionfshallfbefresponsiblefforfthefprocedurefforfthefgrantfoffpatentsf 
andfforfthefgivingfoffexpertfopinionsfinfwritingfunderfSectionf57a,fandfthefLegalfDivisionfforf 
mattersfrelatingftofthefassignmentfoffthefrightfarisingffromfanfapplication,ftofotherfformsfoff 
alienationfoffsuchfright,ftofpatentsfgranted,fandftofpetitionsfforfrestorationfoffrights,ftofthef 
extentfthatfthefAppealforfNullityfDivisionfisfnotfresponsible; 

(b)ffthefAppealfDivisionfshallfbefresponsiblefforfthefappealsfproceduref(Sectionf70fandf 
108); 

(c)ffthefNullityfDivisionfshallfbefresponsiblefforfpetitionsfforfrevocation,fforfaf 
declarationfoffnullityforflackfofftitle,fforfafdeclarationfoffdependencefoffpatentsf(Sectionf50),f 
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forfthefnamingfoffafpersonfasfinventorfunderfSectionf20(5),fforfrecognitionfoffthefrightfoff 
priorfuserf(Sectionf23),fforfafdeclarationfunderfSectionf163,fandfforfthefgrantfoffcompulsoryf 
licenses; 

(d)ffthefPresident'sfDivisionfshallfbefresponsiblefforfmattersfreservedftofthefPresident. 

(4)ffForfthefdischargefoffthefPatentfOffice'sffunctionsfthefPresidentfshall,fmoreover,f 
establishfthefnecessaryfadministrativefoffices. 

(5)ffThefPresidentfmayfputfanfadministrativefofficesfdirectoratefinfchargefoff 
administrativefoffices. 

61.—(1)ffThefPresidentfshallfsubdividefthefwholeffieldfofftechnologyfintofclassesfoff 
patents;ffiffrequired,ffurtherfsubdivisionsfshallfbefmade.ffHefshallfassignfthefvariousfclassesforf 
subdivisionsftofthefTechnicalfDivisionsfinfaccordancefwithfexistingfrequirements. 

(2)ffThefPresidentfshallfestablishfthefvariousfDivisionsfforfeveryfyearfinfadvance.ffInfthef 
coursefoffanyfonefyear,fthefcompositionfoffDivisionsfmayfbefalteredfonlyfforfimportantf 
reasons,fsuchfasfafchangefinfthefestablishment,fleave,fillness,fexcessivefworkfloadforf 
insufficientfoccupationfoffparticularfmembers. 

(3)ffThefTechnicalfDivisionsfshallfconsistfofftechnicallyfqualifiedfpermanentfmembersf 
andfthefLegalfDivisionsfshallfconsistfofflegallyfqualifiedfpermanentfmembers.ffThefAppealf 
andfthefNullityfDivisionsfshallfconsistfofflegallyfqualifiedfandftechnicallyfqualifiedfmembers.ff 
ThefmembersfoffthefTechnicalfDivisionsfandfLegalfDivisionsfmayfbefrequiredftofactfatfthef 
sameftimefinfthefAppealfandfthefNullityfDivisions. 

(4)ffThefPresidentfshallfappointfafDivisionfheadffromfamongfthefmembersfoffeachf 
TechnicalfDivision,fLegalfDivisionfandfPresident'sfDivisionftofdirectfandfsuperviseftheirf 
activities;ffhefshallfalsofappointfthefrequisitefnumberfoffchairmenffromfamongfthefpermanentf 
membersfoffthefAppealfandfthefNullityfDivisionsfandfmakefarrangementsfforfothersftofactfasf 
theirfdeputies.ffThefPresidentfandfhisfdeputiesfshallfbefmembersfoffthefAppealfDivisionfand,f 
ifftheyfareflegallyfqualifiedfmembers,falsofoffthefNullityfDivision,fasfchairmen. 

(5)ffAflegallyfqualifiedfmemberfshallfbefassignedftofeveryfTechnicalfDivisionfforf 
participationfinfjointfdecisionsfandfforfthefsubmissionfoffopinionsf(Sectionf62(4)).ffThisf 
legallyfqualifiedfmemberfmayfbefassignedfsimultaneouslyftofseveralfTechnicalfDivisions. 

(6)ffThefallocationfoffactivitiesfinfthefTechnicalfDivisionfandfLegalfDivisionfshallfbef 
determinedfbyfthefPresidentfforfeveryfyearfinfadvancefonfthefadvicefoffthefDivisionfhead.ff 
Short-termfchangesfinfthefallocationfoffbusinessfnecessitatedfbyfillnessforfotherfeventsf 
preventingfattendancefshallfbefarrangedfbyfthefheadfoffthefTechnicalfDivisionforfLegalf 
Division. 

(7)ffInfthefAppealfandfthefNullityfDivisionsfthefvariousfcasesfshallfbefassignedftofthef 
chairmenfbyfthefPresident.ffInfthisfconnection,fthefworkfloadfand,finfthefcasefoffthef 
technicallyfqualifiedfchairmen,falsofthefparticularftechnicalfsubjectfshallfbeftakenfintof 
account. 
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Decisions in the Divisions 

62.—(1)ffDecisionsfandfordersfwithinfthefpurviewfoffthefTechnicalfDivisionfshallfbefthef 
responsibilityfoffthefcompetentftechnicallyfqualifiedfmemberf(examiner),funlessfotherwisef 
providedfinfsubsectionsf(3)fandf(4). 

(2)ffDecisionsfandfallfordersfinfmattersfoffpatentfprotectionffallingfwithinfthefpurviewfoff 
thefLegalfDivisionfshallfbefthefresponsibilityfoffthefmemberfassignedftofthefTechnicalf 
Divisionf(Sectionf61(5))fwhosefpatentfclassesforfsubdivisionsfcomprisefthefpatentforfthef 
applicationfinfquestionf(Sectionf61(1)).ffWherefsuchfmattersfrelateftofseveralfpatentsf(patentf 
applications),fthefmemberfresponsiblefshallfbefthefonefresponsiblefunderfSectionf61(6)fforfthef 
patentffirstfmentionedfinfthefsubmissionfconcernedforfforfthefpatentfapplicationfmentionedf 
first. 

(3)ffThefrejectionfinfwholeforfinfpartfoffanfapplicationf(Sectionf100),fthefgrantfoffaf 
patentfafterfoppositionf(Sectionf104),fandfthefimpositionfoffafdisciplinaryfpenaltyf(Sectionf83)f 
shallfbefdecidedfbyfthreefmembersfoffthefTechnicalfDivision,ftwofoffwhomfshallfbef 
technicallyfqualifiedfmembers.ffThisfboardf(Senat)fshallfalsofconsistfoffthefDivisionfheadfandf 
thefexaminer.ffThefDivisionfheadfshallfbefthefchairman. 

(4)ffTheflegallyfqualifiedfmemberfassignedftofthefTechnicalfDivisionfshallfparticipatefinf 
thefdecisionfunderfsubsectionf(3)fwithfthefrightftofvote.ffIffthefexaminerfisfentitledftofrenderfaf 
decisionfalonef(subsectionf(1)),fhefshallffirstfobtainfthefopinionfofftheflegallyfqualifiedf 
memberfinftheffollowingfcases: 

1.ffwherefpatentabilityfisftofbefdecidedffromfthefstandpointfoffcommercialfapplicabilityf 
orfonfthefbasisfoffSectionf2; 

2.ffwherefoppositionfisfbasedfonfSectionf102(2)f5forf6; 

3.ffwherefafdecisionfisftofbeftakenfonfapplicationsftofbefdealtfwithfunderfSectionf110; 

4.ffwherefafdecisionfisftofbeftakenfonfpriorityfrightsfclaimedfonfthefbasisfoffinternationalf 
agreements,ftheflegalffoundationsfoffsuchfclaimsfbeingfinfdoubtforfcontested; 

5.ffwherefwitnessesforfexpertsfhavefbeenfexaminedforfafvisitftofthefscenefhasfbeenf 
made; 

6.ffwherefafdecisionfisftofbeftakenfregardingfanfadministrativeforfdisciplinaryfpenalty. 

(5)ffWhere,fatfafmeetingfoffthefTechnicalfDivisionfconsistingfoffthreeftechnicallyf 
qualifiedfmembers,fthefmajorityftakesfthefviewfthatfonefoffthefmattersfreferredftofinf 
subsectionf(4)fshouldfalsofbefdetermined,ftheflegallyfqualifiedfmemberfassignedftofthef 
TechnicalfDivisionfshallfparticipatefinfthefdecisionfinfplacefoffonefofftheftechnicallyfqualifiedf 
members. 

(6)ffTofthefextentftofwhichfthefcompositionfoffthefboardfisfnotfdeterminedfbyf 
subsectionsf(3)ftof(5),fitfshallfbefsettledfbyfthefheadfoffthefTechnicalfDivisionfwithfduefregardf 
tofthefsubjectfmatterfoffthefcasefconcerned. 
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(7)ffBeforefafdecisionfisftakenfonfmattersffallingfwithinfthefresponsibilityfoffthefLegalf 
Divisionf(Sectionf60(3)(a))fandftofwhichftechnicalfquestionsfmayfbefrelevant,ftheflegallyf 
qualifiedfmemberfshallfobtainfthefopinionfoffthefcompetentftechnicallyfqualifiedfmember. 

63.—(1)ffForffinalfdecisionsfoffthefAppealfandfthefNullityfDivisionsftheffollowingf 
membersfshallfparticipatefinfadditionftofthefchairman: 

1.ffinfthefAppealfDivisionfthreeftechnicallyfqualifiedfmembersfandfoneflegallyfqualifiedf 
member,fexceptfinfthefcasefoffappealsfagainstfdecisionsfoffaflegallyfqualifiedfmember,finf 
whichfcasefthreefmembersfoffthefDivision,ftwofoffwhomfbeingflegallyfqualifiedfmembers,f 
shallftakefthefdecision; 

2.ffinfthefNullityfDivisionfbyftwoflegallyfqualifiedfmembersfandfthreeftechnicallyf 
qualifiedfmembers. 

(2)ffThefchairmenfoffthefNullityfDivisionfshallfbeflegallyfqualified,fandfthefchairmenfoff 
thefAppealfDivisionfshallfbeflegallyfqualifiedfinfthefcasefoffappealsfagainstfdecisionsfoffaf 
legallyfqualifiedfmember. 

(3)ffInfthefcasefoffinterimfdecisionsfinfthefAppealfandfthefNullityfDivisionsfthefpresencef 
offthreefmembersfshallfbefsufficient. 

64.—(1)ffDecisionsfoffthefboardfshallfbeftakenfbyfafsimplefmajority.ffInfthefeventfoffaf 
tiefthefchairmanfshallfhavefthefcastingfvote. 

(2)ffThefdecisionsfoffthefPatentfOfficefshallfbefaccompaniedfbyfafstatementfoffreasons;ff 
theyfshallfbefinfwritingfandfservedfonfallfparties.ffIffafpetitionftofthefTechnicalfDivisionforf 
LegalfDivisionfisfapprovedfinfitsfentiretyfinfex partefproceedings,fthefstatementfoffreasonsf 
mayfbefdispensedfwith. 

(3)ffAllfpapersfissuedfbyfthefPatentfOfficefshallfbefissuedfinfthefnamefoffthef“Austrianf 
PatentfOffice”,fwithfthefadditionfoffthefDivisionforfadministrativefoffice,ftheflibraryforf 
accountingfdepartment;ffinfmattersfreservedftofthefPresidentfthefwordsf“thefPresident”fshouldf 
befincluded.ffWrittenfcommunicationsfshallfbefdatedfandfsigned.ffCollectivefdecisionsfshallfbef 
signedfbyfthefchairman.ffThefsignaturefmayfbefreplacedfbyfanfofficialfcertificationftofthef 
effectfthatfthefcopyfdeliveredfisfaftruefcopyfoffthefdocumentfinfquestionfandfthatftheforiginalf 
containsfthefsignaturefrequired.ffFurtherfparticularsfshallfbefsettledfbyforder. 

(4)ffWrittenfcopiesfwhichfarefpreparedfwithfthefaidfoffafcomputerfneedfneitherfbefsignedf 
norfcertified. 

65.—(1)ffThefinstructionsfrequiredftofpreparefthefdecisionftofbefadoptedfbyfthef 
TechnicalfDivisionfshallfbefissuedfbyfthefexaminer.ffExceptfinfsoffarfasfmerelyfformalfdefectsf 
infsubmissionsforfthefdescriptionfsubmittedfareftofbefcorrected,fafrecordfshallfalwaysfbeftakenf 
wherefparties,fwitnessesforfexpertsfarefheard. 

(2)ffDecisionsfshallfbeftakenfonfthefbasisfoffafrequestfsubstantiatedfinfwriting.ff 
Amendmentsfadoptedfatfthefmeetingfshallfbefenteredfinftheftextfoffthefrequest.ffIffthefdecisionf 
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departsfinfessentialsffromftheftermsfoffthefrequest,ftheftextfshallfbefdrawnfupfafreshfinf 
agreementfwithfthefmemberfonfwhosefdraftfthefdecisionfwasfbased. 

(3)ffEachfmemberfoffthefboardfmayfchangefhisfopinionfupfuntilfthefendfoffthefmeeting.ff 
If,fasfafresult,fthefdecisionfadoptedfnoflongerfcommandsfafmajority,fafnewfvotefshallfbeftaken. 

(4)ffIfftherefisfnofunanimityfinfthefboardfregardingfthefdecisionforfthefreasonsfgivenfforf 
it,fafrecordfshallfbeftakenfshowingfthefviewsfoffthefmembersfoffthefboardfandfthefresultfoffthef 
voteftaken.ffOtherwisefanfentryfregardingfthefvotefsignedfbyfallfmembersfoffthefboardfshallfbef 
sufficient. 

66.ffBoardsfdealingfwithfcasesfbeforefthefAppealfandfthefNullityfDivisionsfshallfbefsetf 
upfbyfthefchairmenfseparatelyfforfeachfcase.ffInfthisfconnection,fthefworkload,fandfinfthefcasef 
offtheftechnicallyfqualifiedfmembers,fthefsubjectfoffthefparticularfcasefshallfbeftakenfintof 
account. 

Official Robe 

67.—(1)ffAtfallfhearings,fthefmembersfoffthefAppealfandfthefNullityfDivisionsfshallf 
wearfofficialfrobes.ffAnforderfshallfbefissuedftofregulateffurtherfthefkindfoffrobefandfthef 
wearingfoffsuchfrobe. 

(2)ffThefrepresentativesfreferredftofinfSectionf77fmayfwearfofficialfrobesfatfhearingsfoff 
thefAppealfandfthefNullityfDivisionsfandfoffthefSupremefPatentfandfTrademarkfChamber. 

Business Routine 

68.ffThefbusinessfroutinefinfthefDivisions,ftheflibrary,fthefaccountingfdepartmentfandf 
thefadministrativefofficesfshallfbefregulatedfinfdetailfbyfanforderfoffthefPresidentfoffthefPatentf 
Office,fhavingfregardftofthefneedfforforderlyfandfrapidfworkfandftoftheftasksfoffthefPatentf 
Office.ffTheforderfshallfalsofdeterminefhowfsubmissionsfmayfbefmadefdirectftofthefPatentf 
OfficefandfwhenftheyfarefdeemedftofhavefbeenfreceivedfbyfthefPatentfOffice.ffCarefshallfbef 
takenftofensurefthatftheftimefoffreceiptfoffthefsubmissionfisfpreciselyfidentifiedfbyfday,fhourf 
andfminute. 

69.ffAgainstfthefdecisionsfoffthefPresidentffallingfwithinfhisfresponsibilityfunderfthisf 
Act,fanfappealfshallfliefonlyfiffitfisfexpresslyfprovidedfforfinfthisfAct.ffSectionf2(2)foffthefLawf 
onfAdministrativefProcedurefshallfnot,fhowever,fbefaffected. 

Appeals against Decisions of Divisions 

70.—(1)ffThefdecisionsfoffthefTechnicalfDivisionfandfLegalfDivisionfmayfbefappealedf 
against. 

(2)ffAgainstfthefdecisionsf(interimfandffinal)foffthefAppealfDivisionfnoffurtherfappealf 
shallflieftofafhigherfauthorityfnorfmayfanfappealfbefmadeftofthefAdministrativefCourt. 
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(3)ffTheffinalfdecisionsfoffthefNullityfDivisionfmayfbefthefobjectfoffanfappealftofthef 
SupremefPatentfandfTrademarkfChamberfasfthefhighestfauthority. 

(4)ffNofseparatefappealfshallfliefagainstfthefrapporteur'sfactsfpreparingfafdecisionfoffaf 
TechnicalfDivisionforfLegalfDivisionforfafdecisionfoffthefAppealforfthefNullityfDivision. 

(5)ffSimilarly,fnofseparatefappealfshallfliefagainstfinterimfdecisionsfoffthefNullityf 
Divisionfbutfanfamendmentfoffthefrapporteur'sfpreparatoryfactsfmayfbefappliedfforfinfallfthreef 
DivisionsfandfanfamendmentfoffinterimfdecisionsfoffthefAppealforfthefNullityfDivisionfmayf 
befappliedfforfinfthefDivisionfconcerned. 

71.—(1)ffThefappealfshallfcontainfafformalfpetitionfandfshallfbeflodgedfwithfthefPatentf 
Officefwithinftwofmonthsffromfthefdatefwhenfthefdecisionfwasfserved:ffitfshallfbef 
substantiatedfnoflaterfthanfonefmonthfafterfthefexpirationfoffthisfperiod. 

(2)ffIffthefappealfinvolvesfanfadversefparty,fthefsubmissionfintendedfforfthefPatentf 
Officefshallfbefaccompaniedfbyfonefcopyfoffthefappealfandfitsfattachmentsfforfeachfadversef 
party. 

(3)ffAppealsfnotfarrivingfwithinfthefperiodfreferredftofshallfbefdismissedfbyfthef 
TechnicalfDivisionforfLegalfDivision,fasfthefcasefmayfbe.ffAppealsfwhichfarefinadmissibleforf 
werefnotfsubstantiatedfinftimef(subsectionf(1))forfdofnotfcomplyfwithfotherflegalfrequirementsf 
shall,fwithoutffurtherfproceedings,fbefdismissedfbyfthefAppealfDivision.ffInfthefcasefoff 
defectsfoffform,fhowever,fanfappealfmayfbefdismissedfonlyfafterfthefappellantfhasffailed,fonf 
request,ftofremedyfthefdefects. 

(4)ffInfproceedingsfbeforefthefAppealfDivisionfnewffactsfandfevidencefshallfbef 
admissiblefonlyftofsupportforfrefuteffactsfandfevidencefsubmittedfinftimefinftheffirstfinstance:ff 
thisfshallfnotfprecludefrestrictionforfclarificationfoffthefclaimfforfprotection.ffThefpartiesfshallf 
befgivenfanfopportunityftofstateftheirfviewsfonfthefnewffactsfsubmittedfandfonfthefresultfoff 
anyfnewfevidence. 

72.—(1)ffForfappealsfagainstfdecisionsfoffthefTechnicalfDivisionfthefchairmanfshallf 
appointfafrapporteurffromfamongfthefvotingfmembers.ffThefrapporteurfshallfbefeitherfaf 
technicallyfqualifiedfpermanentfmemberfor,fiffthefchairmanfisfnotfhimselfflegallyfqualified,f 
theflegallyfqualifiedfmember,faccordingftofwhetherftechnicalforflegalfquestionsfarefoffgreaterf 
importancefforfthefdecision.ffForfappealsfagainstfdecisionsfoffthefLegalfDivisionfthefchairmanf 
shallfappointfaflegallyfqualifiedfpermanentfmemberfasfrapporteur. 

(2)ffThefrapporteurfshallfsendfafcopyfoffthefappealfwithfitsfattachmentsftofthefadversef 
party,frequestingfhimftofsubmitfhisfobjectionsfwithinfafperiodfoffnotflessfthanfonefmonth,f 
whichfmayfbefextendedfinfjustifyingfcircumstances.ffThefrapporteurfshallfalsofmakefthef 
necessaryfarrangementsfforfthefrenderingfoffthefdecisionforfforfthefhearing,fparticularlyfinf 
viewfoffanyffurtherfwrittenfsubmissionsfwhichfmayfbefnecessaryforfforftheftakingfoffevidencef 
offeredfbyfthefparties. 

(3)ffAtfthefendfoffthefpreliminaryfproceedings,fthefrapporteurfshallfsubmitftheffilesftof 
thefchairmanfwithfafwrittenfstatementfoffallfpointsfofffactfandflawfonfwhichfthefdecisionf 
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essentiallyfdepends,fwithfafstatementfoffhisfconclusionsf(report).ffThefchairmanfmayfrequestf 
thefrapporteurforfanyfotherfvotingfmemberftofsupplementfthefreport. 

73.—(1)ffThefchairmanfmayforderfafhearingfinfthefappeal.ffHefshallforderfafhearingfiff 
thefappellantforfanyfadversefpartyfsofrequests.ffThefhearingfshallfbefinfpublic.ffSectionf119(2)f 
shallfapply. 

(2)ffThefchairmanfshallfopenfthefproceedingsfandfsatisfyfhimselffasftofthefidentityfoffallf 
personsfappearing:ffhefshallfexamineftheirfstatusfasfpartiesfandfanyfpowersfoffattorney.ffHef 
shallfconductfthefhearing,fwithoutfpermittingfdigressionforfunnecessaryfdetails,finfsuchfafwayf 
asftofensurefthefparties'frightftofbefheard. 

(3)ffThefchairmanfshallfdetermineftheforderfinfwhichfthefpartiesfareftofbefheard,fthef 
evidencefisftofbeftaken,fandfthefresultsfoffearlierfevidenceforffindingsfareftofbefsubmittedfandf 
discussed.ffThefchairmanforfanyfmembersfoffthefboardfappointedfbyfhimfshallfstudyfthefcasef 
onfpointsfofffactfandflawfwithfthefparties. 

(4)ffAfrecordfoffthefhearingfshallfbeftakenfbyfafregistrar.ffThefrecordfshallfshowfthef 
place,ftimefandfsubjectfoffthefhearingfand,finfaddition,fthefnamesfoffthefmembersfoffthefboard,f 
thefregistrar,fthefparties,ftheirfrepresentatives,fthefwitnessesfheardfandfthefexperts,fandfalsofaf 
summaryfoffthefcontentsfandfcoursefoffthefproceedings.ffThefrecordfshallfbefsignedfbyfthef 
chairmanfandfthefregistrar. 

(5)ffThefAppealfDivisionfshallfreachfitsfownfdecision,fhavingfcompletefdiscretionfasftof 
itsfevaluationfofftheffactsfandfevidencefsubmitted.ffThefAppealfDivisionfmayfsubstitutefitsf 
opinionfforfthatfoffthefTechnicalfDivisionforfLegalfDivisionfbothfasftofthefdecisionfandftofthef 
reasonsfgiven.ffItfmayfaccordinglyfamendfthefdecisionfappealedfagainstfinfanyfway. 

(6)ffThefdeliberationsfandfthefvotefoffthefAppealfDivisionfshallftakefplacefin camera.ff 
Sectionf65(3)fandf(4)fshallfapplyfmutatis mutandis.ffDecisionsftofdismissfthefcasefmayfbef 
takenfinfwritingfbyfcirculatoryfletterfunlessfafmemberfprotests. 

(7)ffThefrapporteurfshallfdrawfupfthefdecisionfonfthefbasisfoffthefresolutionsfadopted.ffIff 
hisfviewsfarefthosefoffthefminority,fhefshallfdrawfupftheftextfoffthefdecisionfinfconsultationf 
withfthefmemberfonfwhosefdraftfthefdecisionfwasfbased.ffThefchairmanfmay,fhowever,fassignf 
thefpreparationfofftheftextforfpartsfthereofftofanotherfmemberfoffthefboard. 

Supreme Patent and Trademark Chamber 

74.—(1)ffThefSupremefPatentfandfTrademarkfChamberfshallfbefestablishedfinfViennaf 
forfappealsfagainstffinalfdecisionsfoffthefNullityfDivisionfoffthefPatentfOffice.ffThefChamberf 
shallfconsistfoffafpresident,fafvice-president,fnoflessfthanfeightfotherflegallyfqualifiedf 
membersfandfthefrequiredfnumberfofftechnicallyfqualifiedfmembersfasfcounsellors.ffDuringf 
theirftermfoffofficeftheyfshallfhaveftheftitlefoff“CounsellorfoffthefSupremefPatentfandf 
TrademarkfChamber”f(RatfdesfOberstenfPatent-fundfMarkensenates). 

(2)ffThefpresidentfandfthefvice-presidentfshallfbeforfhavefbeenfmembersfoffthefSupremef 
Courtfasfpresidentforfvice-president,forfchairmanfoffafdivisionfthereof. 
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(3)ffTheflegallyfqualifiedfmembersfshallfhavefcompletedfuniversityfstudiesfinflawfandf 
politicalfsciencefandfshallfhavefheld,fforfnotflessfthanftenfyears,fafpositionfforfwhichf 
completionfoffsuchfstudiesfwasfrequired.ffInfaddition,ftheyfshallfhavefengagedfinfscientificforf 
practicalfworkfinftheffieldfoffthefprotectionfoffindustrialfproperty.ffAtfleastfthreefmembersf 
shallfbefjudges;ffatfleastfthreefmembersfshallfbeflawyersfoffGroupfAfinfthefFederalfMinistryfoff 
Commerce,fTradefandfIndustryforflegallyfqualifiedfpermanentfmembersfoffthefPatentfOffice. 

(4)ffTheftechnicallyfqualifiedfmembersfshallfhavefcompletedfstudiesfatfaftechnicalf 
universityforfstudiesfinfnaturalfsciencesfatfthefphilosophyffacultyfoffafuniversity:fftheyfmustf 
havefspecialfknowledgefoffafparticularftechnologicalfsubjectfandfbefnotflessfthanf30fyearsfold. 

(5)ffOnlyfAustrianfcitizensfoffmoralfintegrityfandfhavingffullflegalfcapacityfmayfbef 
appointedfmembers. 

(6)ffThefmembersfoffthefSupremefPatentfandfTrademarkfChamberfshallfbefappointedfbyf 
thefPresidentfoffthefFederalfRepublicfforfafperiodfofffivefyears:fftheyfmayfbefreappointed.ff 
ThefappointmentfshallfinfnofcasefpreventfafmemberffromfvoluntarilyfleavingfthefChamberfonf 
permanentfretirement. 

(7)ffTheftermfoffofficefshallfendfonfDecemberf31foffthefyearfinfwhichfafmemberfreachesf 
thefagefoff70.ffItfshallfalsofendfiffafmemberflosesfAustrianfcitizenship,fiffhisflegalfcapacityfisf 
restrictedforfiffhefisfcondemnedftofimprisonmentfforfmorefthanfonefyearfforfafwillfullyf 
committedfindictablefactforfiffhefisfconvictedfforfanfindictablefactfcommittedfwithfafviewftof 
enrichment. 

(8)ffMembersfwhofarefnotfcivilfservantsfshallftakeftheffollowingfoathfbeforefthef 
presidentfpriorftofexercisingftheirfduties:ff“IfsolemnyfpromisefthatfIfshallfperformfmyfdutiesf 
conscientiouslyfandfimpartiallyfandfthatfIfshallfmaintainfsecrecyfonfanythingfthatfmayfcomef 
tofmyfknowledgefinfthefcoursefoffmyfofficialfduties.”fThisfoathfshallfbefsigned.ffWherefanf 
officialfisfreappointed,fitfshallfbefsufficientftofremindfhimfoffthefoathfhefhasftaken. 

(9)ffThefmembersfshallfbefindependentfinfthefexercisefofftheirfdutiesfandfshallfnotfbef 
boundfbyfanyfinstructions.ffThefdecisionsfoffthefSupremefPatentfandfTrademarkfChamberf 
mayfnotfbefannulledforfamendedfbyfadministrativefprocedures. 

(10)ffThefregistrarsfshallfbefappointedfbyfthefFederalfMinisterfoffCommerce,fTradefandf 
IndustryffromfamongfcivilfservantsfoffGroupfAfinfthatfMinistryforfinfthefPatentfOffice. 

(11)ffThefpresidentfoffthefSupremefPatentfandfTrademarkfChamberfasfthefheadfoffthatf 
authorityfshallfbefentitledftofannualfspecial -dutyfpayfatfthefratefoff250fpercentfandfthefvice-
presidentfatfthefratefoff125fpercentfoffthefmonthlyfsalaryfoffaffederalfcivilfservantfinfactivef 
servicefinfsalaryfstepf1foffservicefgradefIXfoffthefGeneralfAdministration. 

(12)ffAllfotherfmembersfandfregistrarsfshallfreceivefspecial-dutyfpayfinfaccordancefwithf 
theirfassignment: 

(a)ffrapporteursf(jointfrapporteurs)fshallfreceivef8ftof40fpercent; 

(b)ffassessorsfshallfreceivef4ftof15fpercent;ffand 
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(c)ffregistrarsfshallfreceivef3ftof10fpercentfoffthefmonthlyfsalaryfreferredftofinf 
subsectionf(11)fwheneverftheyfarefcalledfuponftofserve.ffSpecial-dutyfpayfshallfbefdeterminedf 
byfthefFederalfMinisterfoffCommerce,fTradefandfIndustryfonfthefadvicefoffthefpresidentfatfthef 
endfoffthefcalendarfyearfforfallfcasesfcompletedfduringfthefcalendarfyearfinfquestion,fwithfduef 
regardftoftheftimefandflaborfrequiredfforfeachfcase. 

(13)ffThefsecretarialfworkfoffthefSupremefPatentfandfTrademarkfChamberfshallfbef 
performedfbyfthefPatentfOffice. 

75.—(1)ffThefSupremefPatentfandfTrademarkfChamberfshallfdeliberatefandftakef 
decisionsfunderfthefchairmanshipfoffthefpresidentfor—iffhefisfunableftofattend—offthefvice­
presidentfinfboardsfconsistingfofffivefmembers:ffafchairman,ftwoflegallyfqualifiedfmembersf 
andftwoftechnicallyfqualifiedfmembers.ffThefchairmanfshallfensurefthatfthefboardfincludesfatf 
leastfoneflawyerfoffGroupfAfandfatfleastfonefjudge.ffTheflawyerfshallfbefthefrapporteur;ffiff 
necessary,fthefchairmanfmayfappointffurtherfmembersfoffthefboardfasfjointfrapporteurs. 

(2)ffAtfallfhearings,fthefmembersfoffthefSupremefPatentfandfTrademarkfChamberfshallf 
wearfofficialfrobes.ffAnforderfshallfregulateffurtherfthefkindfoffrobefandfthefwearingfoffsuchf 
robe. 

Reasons for Exclusion 

76.—(1)ffMembersfoffthefPatentfOfficefandfoffthefSupremefPatentfandfTrademarkf 
Chamberfmayfnotftakefpart: 

1.ffinfcasesfinfwhichftheyfarefthemselvesfpartiesforfinfwhichftheyfhavefafjointfinterestforf 
jointfliabilityfwithfonefoffthefpartiesforfmayfbefliableftofonefoffthefparties; 

2.ffinfcasesfconcerningftheirfspousesforfpersonsfdirectlyfrelatedftofthemfthroughf 
consanguinityforfmarriageforfwhofareftheirfrelativesfbyfafcollateralflinefupftoftheffourthfdegreef 
orfwhofarefrelatedfbyfmarriagefupftofthefsecondfdegree; 

3.ffinfcasesfconcerningftheirfadoptiveforffosterfparents,fadoptiveforffosterfchildren,f 
wardsforfpersonsfcommittedftoftheirfcare; 

4.ffinfcasesfinfwhichftheyfrepresentforfhavefrepresentedfonefoffthefpartiesforfhavefhadforf 
mayfhavefafmaterialfadvantageforfloss; 

5.ffinfappealsfagainstfafdecisionfinfwhichftheyfhaveftakenfpart; 

6.ffforfanyfotherfmajorfreasonflikelyftofplaceftheirfcompletefimpartialityfinfdoubt. 

(2)ffMembersfoffthefPatentfOfficefmayfnotftakefpartfinfdecisionsfoffthefAppealfDivisionf 
regardingfoffafpatentfapplicationforfafpatentfitselffifftheyfhaveftakenfpartfinfthefTechnicalf 
Division'sfdecisionfregardingfpublicationforfgrantfoffthefpatent.ffNorfmayftheyftakefpartfinfanf 
appealfagainstfthefdecisionfoffafTechnicalfDivisionfoffwhichftheyfarefmembersforftofwhichf 
theyfhavefbeenfassignedfasflegallyfqualifiedfmembers. 
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(3)ffMembersfoffthefPatentfOfficefmayfnotftakefpartfinfthefworkfoffthefNullityfDivisionf 
andfmembersfoffthefSupremefPatentfandfTrademarkfChamberfmayfnotftakefpartfinfthefworkf 
offthefSupremefPatentfandfTrademarkfChamber: 

1.ffinfproceedingsfconcerningfpetitionsfforfafdeclarationfoffnullityfoffafpatentfifftheyf 
haveftakenfpartfinfthefdecisionfregardingfthefpublicationforfthefgrantfoffthefpatent; 

2.ffinfproceedingsfconcerningfallfotherfpetitionsfwithinfthefresponsibilityfoffthefNullityf 
Divisionfinfthefcircumstancesfreferredftofinfparagraphf1fwherefthefproceedingsfarefbasedfonfaf 
situationfwhichfwasfthefsubjectfoffafdecisionfinfproceedingsfbeforefthefTechnicalfDivisionforf 
thefLegalfDivisionforfthefAppealfDivision. 

(4)ffAfmemberfoffthefPatentfOfficeforfoffthefSupremefPatentfandfTrademarkfChamberf 
whofregardsfhimselffasfexcludedffromfparticipatingfinfafdecisionf(subsectionsf(1)ftof(3))fshallf 
immediatelyfinformfthefDivisionfheadforfthefchairman,fstatingfhisfreasons.ffThefDivisionfheadf 
orfthefchairmanfshall,fiffhefregardsfthefreasonfforfexclusionfasfvalid,fmakefthefnecessaryf 
arrangementsfforfafreplacement.ffIffthefreasonfforfexclusionfrelatesftofthefDivisionfheadforfthef 
chairman,fitfmustfbefcommunicatedftofthefPresidentfoffthefPatentfOfficefinfthefcasefoff 
proceedingsfbeforefthefPatentfOfficefandftofthefpresidentfoffthefSupremefPatentfandf 
TrademarkfChamberfinfthefcasefoffproceedingsfbeforefthefSupremefPatentfandfTrademarkf 
Chamber.ffInfthefcasefwherefeitherfofftheftwofpresidentsfwasfinffactfthefchairman,fthefreasonf 
forfexclusionfshallfbefcommunicatedftofhisfdeputy. 

(5)ffIf,finfproceedingsfbeforefthefPatentfOfficeforfthefSupremefPatentfandfTrademarkf 
Chamber,fafpartyfpleadsfafreasonfforfthefexclusionfoffafmember,fthefprocedurefsetfoutfinf 
subsectionf(4)fshallfbeffollowed. 

Representatives of the Parties 

77. fOnlyfattorneysfatflaw,fpatentfattorneysfandfnotariesfasfwellfasfthef 
Finanzprokuratur1fmayfrepresentfpartiesfprofessionallyfbeforefthefPatentfOfficefandfbeforef 
thefSupremefPatentfandfTrademarkfChamber. 

Prohibition of Unauthorized Representation 

78.—(1)ffAnyonefwho,finfmattersfrelatingftofthefprotectionfoffinventions,fprofessionally 

1.ffpreparesfwrittenfdocumentsforfdrawingsfforfproceedingsfbeforefAustrianforfforeignf 
authorities, 

2.ffgivesfinformation, 

3.ffrepresentsfpartiesfbeforefAustrianfauthorities,for 

4.ffoffersftofconductfanyfoffthefactivitiesfreferredftofinfpara.f1ftof3fwithoutfbeingf 
authorizedfinfAustriaftofrepresentfpartiesfprofessionallyfinfsuchfmatters,fshallfbefguiltyfoff 
unauthorizedflegalfrepresentationfandfshallfbefliableftofaffinefnotfexceedingfATSf60,000f 
imposedfbyfthefdistrictfadministrativefauthority. 
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(2)ffThefspecialfprovisionsfrelatingftoftheftreatmentfoffunauthorizedflegalfrepresentationf 
andfopinionsfinfthefordinaryfcourtsfshallfnotfbefaffected. 

Patent Gazette 

79.—(1)ffThefPatentfOfficefshallfissuefperiodicallyfafPatentfGazettef(Patentblatt)f 
containingfthefpublicfnoticesfprovidedfforfinfthisfActfandfthefordersfissuedfbyfthefPresidentfoff 
thefPatentfOffice,fexceptfwhereftheyfarefsolelyfintendedfforfthefDivisions,ftheflibrary,fthef 
accountingfdepartmentfandfthefadministrativefofficesfoffthefPatentfOffice.ffUnlessfexpresslyf 
otherwisefprovided,fthesefordersfshallftakefeffectfonfthefdayfafterfthefissuefoffthefPatentf 
Gazettefcontainingfthefnoticefconcerned. 

(2)ffThefpreparationfandfpublicationfoffthisfGazettefshallfbefregulatedfbyfanforderfoffthef 
FederalfMinisterfoffEconomicfAffairs. 

Patent Register, Patent Documents 

80.—(1)ffThefPatentfOfficefshallfkeepfafPatentfRegisterfwhichfshallfspecifyfthefnumber,f 
title,fapplicationfdatefandfpriority,fiffany,foffpatentsfgranted,fandfthefnamefandfresidencefoff 
patenteesfandftheirfrepresentatives.ffTheffollowingfshallfalsofbefrecorded:ffthefbeginningfoff 
patentfprotection,flapse,frevocation,fdeclarationsfoffnullity,flackfofftitle,forfexpropriationfoff 
thefpatent,fdesignationfoffthefinventor,fdeclarationfoffindependencefoffafpatentfoffaddition,f 
declarationfoffdependence,fassignmentsfoffpatents,flicenses,fliensfandfotherfrightsfin rem 
relatingftofafpatent,femployer'sfrightsfunderfSectionf7(2),frightsfoffpriorfuserf(Sectionf23),f 
restorationfoffrightsf(Sectionf133),fdecisionsfrelatingftofdeclarationsfunderfSectionf163,f 
disputes,fandfindicationsfunderfSectionf156(2). 

(2)ffThefdescriptions,fdrawings,fmodelsfandfsamplesfrelatingftofexistingfpatentsfandfalsof 
thefpetitionsfandfdocumentsfonfwhichfentriesfinfthefRegisterfarefbasedfshallfbefkeptfbyfthef 
PatentfOffice. 

(3)ffAnyfpersonfmayfinspectfthefPatentfRegister. 

(4)ffThefPatentfOfficefshallfpublishfthefdescriptions,fpatentfclaims,fdrawingsfandf 
abstractsfoffthefpatentsfgrantedftofthefextentfthatftheyfarefopenftofpublicfinspectionfinfseparatef 
printedfcopiesf(patentfdocuments).ffThefpatentfdocumentsfshallfspecifyfthefreferencesfwhichf 
thefPatentfOfficefhasftakenfintofconsiderationfinforderftofassessfthefpatentabilityfoffthef 
inventionfinfrespectfoffwhichfanfapplicationfhasfbeenffiled. 

(5)ffInstitutionsfunderfpublicflawfmay,fatftheirfrequest,fbefprovidedffreefoffchargefwithf 
onefcopyfeachfoffallfpatentfdocuments,fissuedfasffromftheftimefoffreceiptfoffthefrespectivef 
requestfwhenfthosefdocumentsfarefmadefaccessibleftofthefpublic. 

(6)ffOnfrequest,fthefPatentfOfficefshallfissuefcertifiedfcopiesfoffentriesfinfthefRegister. 

Inspection of Files 
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81.—(1)ffThefpartiesftofproceedingsfmayfinspectfdocumentsfrelatingftofthosef 
proceedings. 

(2)ffAnyfpersonfmayfinspectfdocumentsfrelatingftofpublishedfpatentfapplicationsf 
(Sectionf101)fandfpatentsfgrantedfthereon. 

(3)ffThirdfpartiesfmayfnotfinspectftheffilesfrelatingftofunpublishedfapplicationsfwithoutf 
thefconsentfoffthefapplicant.ffThefconsentfoffthefapplicantfshallfnotfbefrequiredfforfanyfpersonf 
againstfwhomfthefapplicantfhasfinvokedfthefrightsfunderfthefapplication.ffUponfpublicationfoff 
afseparatefapplication,fanyfpersonfmayfinspectftheffilesfoffanfearlierfapplicationfwithoutfthef 
applicant'sfconsent. 

(4)ffFilesfrelatingftofpatentsfunderfSectionf110fshallfbefopenftofinspectionfbyfthirdf 
partiesfonlyfsubjectftofthefpatentee'sfconsent,fandffilesfrelatingftofexpertfopinionsf(Sectionf 
57a)fshallfbefopenftofinspectionfonlyfwithfthefconsentfoffthefrequestingfparty. 

(5)ffThefrightftofinspectfdocumentsfshallfalsofincludefthefrightftofmakefcopiesfthereof.ff 
CopiesfshallfbefcertifiedfbyfthefPatentfOfficefonfrequest. 

(6)ffInformationfandfofficialfcertificatesfasftofthefdatefandftitlefoffanfapplication,fthef 
namefoffthefapplicantfandfoffhisfagentf(iffany),fthefserialfnumber,fthefclassfoffpatentsftofwhichf 
itfbelongs,fanyfpriorityfclaimed,fthefserialfnumberfoffthefapplicationfonfwhichfpriorityfisf 
based,fwhetherfanfindependentfpatentforfafpatentfoffadditionfisfsought,fwherefapplicablefthef 
personfnamedfasfinventor,fwhetherfthefapplicationfisfstillfpending,fandfwhetherfandftofwhomf 
thefrightsfunderfthefapplicationfhavefbeenfassignedfshallfbefsuppliedftofanyfperson. 

(7)ffRecordsfoffdeliberationsfandfpartsfofffilesfrelatingfsolelyftofinternalfadministrativef 
transactionsfshallfnotfbefaccessibleftofthefpublic. 

Samples of Deposited Microorganisms 

81a.ffAsffromfthefdatefoffpublicationfoffthefapplicationf(Sectionf101(1))fanybodyfshallf 
befentitledftofreceivefafsamplefoffafmicroorganismfdepositedfaccordingftofSectionf87a(2)f 
subpara.ff1fiffhefundertakes,fvis-à-visfthefapplicantforfpatentee,fnotftofmakefthefdepositedf 
microorganismfderivedffromfthefformerfaccessibleftofthirdfpartiesfbefore 

1.ffthefapplicationfhasfbeenfrevokedforfrejectedf(Sectionsf100fandf104)forfisfdeemedf 
abandonedf(Sectionf166(6)),for 

2.ffthefpatentfhasfexpiredf(Sectionf46),fhasfbeenfrevokedf(Sectionf47)forfdeclaredfnullf 
andfvoidf(Sectionf48). 

Administrative and Disciplinary Penalties 

82.—(1)ffThefpersonfwhofisfinfchargefoffafhearing,fanfexamination,fanfinspectionforfthef 
takingfoffevidencefshallfensurefthatforderfandfproprietyfarefmaintained. 

(2)ffPersonsfwhofdisturbfofficialfproceedingsforfviolatefthefrulesfoffproprietyfbyf 
misconductfshallfbefreprimanded;ffiffthefreprimandfisfnotfheeded,ftheyfmay,fafterfafpriorf 
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warning,fbefdeprivedfoffthefrightftofspeak,forfremovedfandforderedftofappointfaf 
representative,forfsentencedftofaffinefoff1,000fschillingsfand,finfdefault,ftofdetentionfnotf 
exceedingfthreefdays.ffInfaggravatingfcircumstances,fthefsentencefoffdetentionfmayfbef 
substitutedfforftheffineforfimposedfinfaddition. 

(3)ffThefsamefdisciplinaryfpenaltiesfmayfbefimposedfonfpersonsfwhofdrawfupftheirf 
writtenfsubmissionsfinfanfinsultingfmanner. 

(4)ffMeasuresfunderfsubsectionf(2)fmayfbeftakenfbyfthefpersonfinfchargefoffthef 
proceedings.ffInfproceedingsfbeforefthefAppealforfthefNullityfDivisionfoffthefPatentfOfficeforf 
beforefthefSupremefPatentfandfTrademarkfChamber,fdecisionsfasftofthefremovalfoffafpersonf 
takingfpartfinfthefproceedingsforfthefimpositionfoffafdisciplinaryfpenaltyfshallfbeftakenfbyfthef 
boardfconcerned.ffDisciplinaryfpenaltiesfunderfsubsectionf(3)fshallfbefimposedfbyfthefboardfinf 
proceedingsfwherefdecisionsfareftakenfbyfthefboard. 

(5)ffDisciplinaryfpenaltiesfagainstfpublicfauthoritiesfwho,finfthefexercisefofftheirfduties,f 
actfasfrepresentativesfandfarefnotfsubjectftofdisciplinaryfregulationsfmayfnotftakefthefformfoff 
detention.ffWherefpublicfauthoritiesfandfrepresentativesfauthorizedftofactfforfpartiesfonfaf 
professionalfbasisfarefsubjectftofdisciplinaryfregulations,fnofdisciplinaryfpenaltyfshallfbef 
imposedfbutfthefcasefmayfbefreportedftofthefdisciplinaryfauthorityfinfquestion. 

(6)ffThefimpositionfoffafdisciplinaryfpenaltyfshallfnotfprecludefthefinstitutionfoff 
criminalfproceedingsfforfthefsamefaction. 

83.ffPersonsfwhofavailfthemselvesfoffthefservicesfoffthefPatentfOfficeforfthefSupremef 
PatentfandfTrademarkfChamberfinfanfobviouslyffrivolousffashionforfmakefincorrectf 
statementsfinforderftofobstructfthefproceedingsfmayfbefsentencedftofaffinefnotfexceedingf 
1,000fschillingsfand,finfdefault,ftofdetentionfnotfexceedingfthreefdays.ffInfproceedingsfwheref 
thefdecisionfisftakenfbyfafboard,fthefboardfshallfdecidefonfthefdisciplinaryfpenalty. 

84.—(1)ffTheffinesfreferredftofshallfbefmadefoverftofthefFederalfRepublic.ffSectionsf12,f 
54fandf67foffthefLawfonfAdministrativefPenalties,f1950,fFederalfLawfGazettefNo.f172,fshallf 
applyftofthefpenaltiesfreferredfto. 

(2)ffThefpowerftofimposefdisciplinaryfpenaltiesfshallfliefwithfthefauthorityfinfchargefoff 
thefdisturbedfproceedingsforfbeforefwhichfthefmisconductftookfplaceforfwhichfreceivedfthef 
submissionsfreferredftofinfSectionf82(3).ffThefpowerftofimposefpenaltiesfunderfSectionf83fforf 
frivolousfconductfshallfliefwithfthefauthorityfwhosefservicesfwereffrivolouslyfusedforfbeforef 
whichfincorrectfstatementsfwerefmadefinforderftofobstructfthefproceedings. 

(3)ffAnfappealfshallflieftofthefnextfhigherfinstancef(Sectionf70)fagainstfdecisionsfoffthef 
TechnicalfDivisionforfLegalfDivisionfandfthefNullityfDivisionsfimposingfafdisciplinaryf 
penalty.ffThefappealfshallfbefmadefwithinftwofweeksfandfshallfhavefnofdelayingfeffect.ffNof 
appealfshallfliefagainstfthefdecisionfoffthefAppealfDivisionforfthefnextfhigherfinstance. 

Service of Documents 
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85. fThefdocumentsfdrawnfupfbyfthefPatentfOfficefandfthefSupremefPatentfandf 
TrademarkfChamberfshallfbefservedfinfaccordancefwithfthefServicefAct.ffFederalfLawfGazettef 
No.f200/1982,funlessfotherwisefprovidedfinfSectionf86. 

86.ffWherefafsubmissionfhasfbeenfmadefbyftwoforfmorefpersonsfnotfallfoffwhomflivefinf 
Austria,finfdoubtfthefAustrianfresidentfwhosefsignatureffirstfappearsfonfthefsubmissionfshallf 
befdeemedftofbefauthorizedftofreceivefservicefoffdocumentsfonfbehalffoffallfinterestedfparties. 

III.ffPROCEDURE 

A.  Grant of Patents 

Filing of a Patent Application 

87.—(1)ffAnfapplicationfforfafpatentfshallfbeffiledfatfthefPatentfOfficefinfthefwrittenf 
formfprescribed.ffFilingfmayfbefeffectedfbyfhandforfbyfpost.ffItfshallfbefsubjectftofanf 
applicationffeef(Sectionf166(1)). 

(2)ffThefdatefoffanfapplication'sfarrivalfatfthefPatentfOfficefshallfbefregardedfasfthefdatef 
offfiling. 

Disclosure 

87a.—(1)ffThefpatentfapplicationfshallfdisclosefthefinventionfinfafmannerfsufficientlyf 
clearfandfcompletefforfitftofbefcarriedfoutfbyfafpersonfskilledfinfthefart. 

(2)ffIffanfinventionfrelatesftofafmicroorganism,fafmicrobiologicalfprocessforfafproductf 
obtainedfbyfsuchfprocessfandfiffthefmicroorganismfisfnotfaccessibleftofthefpublicfandfcannotf 
befdescribedfinfthefapplicationfinfsuchfafmannerfasftofenablefthefinventionftofbefcarriedfoutfbyf 
afpersonfskilledfinfthefart,fthefinventionfshallfbefdeemedfdisclosedfaccordingftofsubsectionf(1)f 
onlyfif 

1.ffafculturefoffthefmicroorganismfwasfdepositedfwithfafdepositaryfinstitutionfasfdefinedf 
byfthefBudapestfTreatyfonfthefdatefofffilingfthefapplicationfatftheflatest, 

2.ffthefapplicationfasforiginallyffiledfcontainsfthefauthoritativefdatafavailableftofthef 
applicantfconcerningftheffeaturesfoffthefmicroorganism,fand 

3.ffiffthefPatentfOfficefwasfnotifiedfoffthefdepositaryfinstitutionfandftheffilefnumberfoff 
thefdepositfoffthefculturefpriorftoftakingfthefpublicationfdecisionf(Sec.f101(1)). 

Unity 

88.ffThefapplicationfshallfrelateftofonefinventionfonlyforftofafgroupfoffinventionsfsof 
linkedfasftofformfafsinglefgeneralfinventivefconcept. 

Requirements of the Application 
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89.—(1)ffThefapplicationfshallfcontain: 

1.ffthefnamefandfdomicileforfplacefoffresidencefoffthefapplicantfasfwellfasfoffhisf 
representative,fiffany; 

2.ffthefpetitionfforfthefgrantfoffthefpatent; 

3.ffanfappropriatefbrieffdesignationfoffthefinventionftofbefpatentedf(title); 

4.ffafdescriptionfoffthefinventionf(specification); 

5.ffoneforfmorefpatentfclaimsf(Sectionf91(1)); 

6.ffthefdrawingsfnecessaryftofunderstandfthefinvention; 

7.ffanfabstractf(Sectionf91(2)). 

(2)ffThefpartsfoffthefapplicationfcitedfinfsubsectionf1f(4ftof7)fshallfbeffiledfinfduplicate.ff 
TheyfmayfbefwordedfalsofinfEnglishforfFrench. 

90.ffWherefthefapplicationfisfmadefthroughfafrepresentative,fhisfpowerfoffattorneyfshallf 
befattached.ffIffanfattorneyfatflaw,fafpatentfattorneyforfafnotaryfactsfasfrepresentative,fhefhasf 
tofexpresslyfreferftofthefauthorizationfgrantedftofhimfiffhefmakesfusefoffthefpossibilityfoffSec.f 
21(2). 

91.—(1)ffThefpatentfclaimsfshall,finfafclearfandfdistinguishingfmanner,fdefinefthef 
matterfforfwhichfprotectionfisfsought.ffTheyfshallfbefsupportedfbyfthefspecification. 

(2)ffThefabstractfshallfcontainfafshortfsummaryfoffthefdisclosurefcontainedfinfthef 
application.ffItfshallfmerelyfservefforfusefasftechnicalfinformationfandfmayfnotfbeftakenfintof 
accountfforfanyfotherfpurpose,finfparticularfnotfforfthefpurposefoffinterpretingfthefscopefoff 
protectionfsought. 

(3)ffThefspecification,fthefpatentfclaims,fthefdrawingsfandfthefabstractfmayfbefamendedf 
untilfthefpublicationfdecisionfisftakenf(Sectionf101(1)).ffInfsoffarfasfthesefamendmentsfaffectf 
thefessencefoffthefinvention,ftheyfshallfbefseparatedffromfthefapplicationfand,fiffapplicantf 
seeksfprotectionfforfthem,fseparatefapplicationsfrelatingftheretofshallfbeffiledf(Sectionf92a).f 

91a.—(1)ffIffpartsfoffthefapplicationfarefinfEnglishforfFrenchf(Sec.f89(2)),fafGermanf 
translationfthereoffshallfbeffiledfwithinfthreefmonthsfasffromfthefdatefofffilingfthefapplication.ff 
Thefpreliminaryfexaminationfproceedingsfshallfbefbasedfonfsuchftranslation;ffitsfcorrectnessf 
shallfnotfbefexaminedfinfthefpreliminaryfexaminationfproceedings. 

(2)ffIffaftranslationfisfnotffiledfinfdueftime,fthefapplicationfshallfbefdeemedfabandoned. 

92. fFormfandfcontentsfoffthefapplicationfshallfbefregulatedfinfdetailfbyfdecree.ffInf 
doingfso,fcarefshallfbeftakenftofensurefmaximumfexpediencyfandfsimplicityfasfwellfasf 
understandabilityfoffthefpatentfspecificationfandftofmeetfthefrequirementsfinvolvedfinfthef 
printingfandfpublicationfthereof. 

Division of the Application 
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92a.—(1)ffThefapplicantfmayfvoluntarilyfdividefthefapplicationfuntilfthefpublicationf 
decisionf(Sectionf101(1))forfthefdecisionfoffrejectionf(Sectionf100(1)7))fisftaken.ffUnlessfthef 
partfdividedfoutfisffiledfatftheftimefoffthefdivisionfinfafseparatefapplication,fthefapplicantfshallf 
befsetfaftimeflimitftofdofsofprovidedfthatfhefhadfrequestedfsuchfaftimeflimitfwhenfdividingfthef 
application. 

(2)ffIffthefapplicationfisfnotfuniformf(Sectionf88)forfiffitfhasfbeenfinadmissiblyfamendedf 
(Sectionf91(3)),fthefapplicantfshallfbefrequestedfbyfanfofficialfactionftofdividefthefapplicationf 
andfshallfbefsetfaftimeflimitfforffilingfafseparatefapplicationfrelatingftofthefpartftofbefdividedf 
out. 

(3)ffAtfthefapplicant'sfrequestftheflackfoffunityf(Sectionf88)foffthefapplicationfshallfbef 
establishedfbyfafdecision.ffInfsuchfdecision,fapplicantfshallfbefsetfaftimeflimit,fbeginningfasf 
fromfthefdatefthefdecisionfbecomesffinal,ftofdividefthefapplicationfandftoffilefafseparatef 
applicationfrelatingftofthefpartftofbefdividedfout. 

(4)ffIffthefapplicationfisfrejectedfwhollyforfinfpartfbecausefitfhasfbeenfinadmissiblyf 
amendedf(Sectionf91(3))fandfhasfnotfbeenfdividedfdespitefafrequestforfbecausefoppositionf 
basedfonfSectionf102(2)4.fisfsuccessful,fapplicantfshallfbefsetfaftimeflimitfinfsuchfdecisionf 
beginningfasffromfthefdatefthefdecisionfbecomesffinal,ftoffilefafseparatefapplicationfrelatingftof 
thefinadmissiblefamendments. 

(5)ffIffthefseparatefapplicationfisffiledfatfthefsameftimeftheforiginalfapplicationf 
(subsectionf1)fisfdividedforfafterfdivisionfwithinftheftimeflimitfsetfforffilingfthefseparatef 
applicationf(subsectionsf1ftof4),fitsffilingfdatefshallfbefdeemedfthefdayfonfwhichftheforiginalf 
applicationfwasffiledfwithfthefPatentfOfficeforfonfwhichfthefPatentfOfficefwasfnotifiedfoffthef 
amendmentfinfthefproceedingsfconcerningftheforiginalfapplication. 

Conversion of the Application 

92b. fBeforefthefpublicationfdecisionf(Sec.f101(1))forfthefdecisionfoffrejectionf(Sec.f 
100(1))fisftakenfthefapplicantfmayfrequestfthefconversionfoffthefapplicationfintofafutilityf 
modelfapplicationfasfdefinedfbyfthefUtilityfModelsfAct,fFederalfLawfGazettefNo.f211/1994fasf 
amended.ffThatfutilityfmodelfapplicationfshallfenjoyfasftheffilingfdatefthefdatefofffilingfthef 
patentfapplicationfwithfthefPatentfOffice. 

Priority 

93.—(1)ffThefapplicantfshallfhavefthefpriorityfrightftofhisfinventionffromfthefdatefonf 
whichfhisfapplicationfforfafpatentfwasfdulyffiledf(Sectionsf87ftof92). 

(2)ffFromfsuchfdatefhefshallfhavefpriorityfoverfeveryfsimilarfinventionffiledflater. 

(3)ffWherefthefapplicationfcontainsfdefects,fandfsuchfdefectsfarefremediedfinftimef 
(Sectionf99),fthisfshallfhavefnofeffectfonfthefdatefofftheffirstffiling,fprovidedfthatfthefnaturefoff 
thefinventionfisfnotfaffectedfbyfsuchfamendments. 
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94.—(1)ffSeparatefpriorityfforfseparatefpartsfoffthefsubjectfoffthefapplicationf(partialf 
priorities)fmayfbefclaimedfonlyfonfthefbasisfoffinternationalfagreements.ffSuchfpartialf 
prioritiesfshallfalsofbefadmittedfwherefthefdatefoffarrivalfoffthefapplicationfatfthefPatentf 
Officefisfdecisivefforfthefpriorityfoffaffeaturefoffthefapplication.ffMorefthanfonefpriorityfmayf 
befclaimedfforfonefpatentfclaim. 

(2)ffThefapplicationffeefshallfbefthefsingleffeefmultipliedfbyfthefnumberfoffallfprioritiesf 
claimedfforfthefapplication.ffUnlessfpaymentfofftheffullfamountfisfdulyfprovedfwithinftheftimef 
limitfsetfforfsuchfpaymentf(Sec.f169),fthefpriorityfoffthefapplicationfshallfbefdeterminedfbyf 
thefdayfoffitsfreceiptfbyfthefPatentfOfficef(Sec.f93),fandfthefpartialfamountfpaidfshall,finsofarf 
asfitfexceedsfthefsinglefapplicationffee,fbefrefunded. 

95.—(1)ffThefrightsfoffpriorityfgrantedfinfArticlef4foffthefParisfConventionfforfthef 
ProtectionfoffIndustrialfProperty.ffFederalfLawfGazettefNo.f399/1973,fasfamended,fmustfbef 
expresslyfclaimed.ffThefdatefandfcountryfoffthefapplication,fthefpriorityfoffwhichfisfclaimed,f 
shallfbefindicatedf(declarationfoffpriority),fasfwellfasfthefserialfnumberfoffthatfapplication. 

(2)ffThefdeclarationfoffpriorityfshallfbefsubmittedftofthefPatentfOfficefwithinftwof 
monthsfoffthefarrivalfoffthefpatentfapplicationfatfthefPatentfOffice.ffWithinfthatfperiod,fanf 
amendmentftofthefdeclarationfoffpriorityfmayfbefrequested.ffForfsuchfrequest,faffeefamountingf 
tofhalffthefapplicationffeefshallfbefpayablef(Sectionf166(1)).ffInfthefcasefoffpartialfprioritiesf 
(Sectionf94),ftheffeefshallfbefthefmultiplefcorrespondingftofthefnumberfoffprioritiesftofbef 
amended. 

(3)ffIffthefgrantforfmaintenancefoffthefprotectedfrightfdependsfonfthefvalidityfoffthef 
claimftofpriority,fthefrightfoffpriorityfmustfbefproved.ffThefevidencefrequiredfforfsuchfprooff 
(evidencefoffpriority)fandftheftimefoffsubmissionfshallfbefdeterminedfbyfdecree. 

(4)ffIffthefdeclarationfoffpriorityfisfnotfmadefinftime,fiffevidencefoffpriorityfisfnotf 
submittedfinftime,forfiffthefserialfnumberfoffthefapplicationfforfwhichfpriorityfisfclaimedfisfnotf 
notifiedfonfofficialfdemandfwithinfthefperiodflaidfdown,fpriorityfshallfbefdeterminedfinf 
accordancefwithfthefdatefofffilingfinfAustria. 

Preliminary Examination 

99.—(1)ffAfpreliminaryfexaminationfoffthefapplicationfshallfbefmadefbyfafmemberfoff 
thefTechnicalfDivision.ffThefexaminationfshallfnotfrelateftoftheffinancialfreturnftofbefexpectedf 
fromfthefinvention. 

(2)ffIffthefapplicationfdoesfnotffulfillfthefrequirementsflaidfdown,fthefapplicantfshallfbef 
requestedftofremedyfthefdefectsfwithinfafprescribedfperiod. 

(3)ffWherefthefpreliminaryfexaminationfshows,fiffnecessaryfafterfexpertsfhavefbeenf 
heard,fthatfthefinventionfisfmanifestlyfnotfpatentablefunderfSectionsf1ftof3,fapplicantfshallfbef 
informedfaccordingly,fiffnecessaryfafterfhavingfbeenfquestionedfbyfthefexaminer.ffHefshallfbef 
informedfoffthefreasonsfandfrequestedftofstatefhisfcasefwithinfafprescribedfperiod. 
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(4)ffThefperiodf(subsectionsf(2)fandf(3))fmayfbefextendedfonfrequest.ffTherefshallfbefnof 
remedyfagainstfrejectionfoffafpetitionfforfextensionfoffthefperiod,fbutfafstatementfoffthefcasef 
infreplyftofafpreliminaryfdecisionfmayfbefsubmittedfoutfofftimefwithinftwofweeksfafterfthef 
decisionfrejectingfthefpetitionfhasfbeenfserved. 

(5)ffIf,fwithinftheftimeflimitflaidfdown,fneitherfafstatementfoffthefcasefinfreplyftofthef 
preliminaryfdecisionf(subsectionsf2fandf3)fnorfafpetitionfforfanfextensionfofftheftimeflimitfisf 
submitted,fthefapplicationfshallfbefdeemedfwithdrawn.ffThisflegalfconsequencefshallfnotftakef 
effectfif,fwithinffourfmonthsfoffthefexpiryfoffthefperiodf(subsectionsf2fandf3),fthefstatementfoff 
thefcasefinfreplyftofthefpreliminaryfdecisionfisfpostfiled,fiffaffeefequalftofthefapplicationffeefisf 
paidf(Sectionf166(1))fandfiffthefpaymentfoffthatffeefisfdulyfprovedf(Sec.f169).ffIfftimelyf 
paymentfhasfnotfbeenfdulyfproved,faftimeflimitfoffonefmonth,fwhichfmayfnotfbefextended,f 
shallfbefprescribedfforfthefapplicant. 

(6)ffThefPresidentfoffthefPatentfOfficefmayfissuefguidelinesfonfthefprinciplesfgoverningf 
thefpreliminaryfexaminationfandfonfthefprocedurefforfsuchfexaminationftofbefobservedfbyfthef 
membersfoffthefTechnicalfDivision.ffInfparticular,fhefmayfdeterminefthefperiodsftofbeflaidf 
downfbyfthefOffice.ffInfthisfconnection,fhefshallftakefaccountfoffthefneedfforfasfrationalfandf 
carefulfafpreliminaryfexaminationfasfpossiblefandfforfuniformityfinftheftreatmentfoff 
applications. 

Rejection of an Application 

100.—(1)ffWhereftheforiginalforfamendedfapplicationfdoesfnotffulfillfthefrequirementsf 
laidfdownforfwherefthefinventionfisfex faciefnotfpatentablefwithinfthefmeaningfoffSectionsf1f 
tof3f(Sectionf99),fthefapplicationfshallfbefrejected.ffWherefthefconditionsfreferredftofapplyf 
onlyfinfpart,fonlyfthefcorrespondingfpartfoffthefapplicationfshallfbefrejected. 

(2)ffWherefthefapplicationfisftofbefrejectedfforfafreasonfwhichfwasfnotfalreadyf 
communicatedftofthefapplicantfduringfthefpreliminaryfexamination,fhefshallfbefgivenfanf 
opportunityftofstatefhisfcasefinfregardftofthatfreasonfwithinfafprescribedfperiod. 

Publication of the Application and Laying Open for Public Inspection 

101.—(1)ffWherefthefPatentfOfficefconsidersfthatfthefapplicationfhasfbeenfmadefinf 
properfformfandfthatfthefgrantfoffafpatentfisfnotfprecluded,fitfshallforderfthefapplicationftofbef 
publishedf(publicfnotice).ffPublicationfoffthefapplicationfshallfbefeffectedfinfthefformfoffaf 
noticefinfthefPatentfGazettefgivingfthefnamefandfresidencefoffthefapplicantfandfanfappropriatef 
brieffdesignationfoffthefsubjectfoffthefinventionf(title)fandfthefdatefoffthefapplication. 

(2)ffTheflegalfeffectsfoffthefpatentf(Sectionf22)fshallfbeginftofoperatefprovisionallyfinf 
thefapplicant'sffavorfonfthefdayfoffissuefoffthefPatentfGazette,fwhichfmustfbefmentionedfinfthef 
Gazette. 

(3)ffThefapplication,ftogetherfwithfallfattachments,fshallfbeflaidfopenfforfpublicf 
inspectionfinfthefPatentfOfficefforfafperiodfofffourfmonths,fdatingffromfthefdayfoffpublication,f 
onfallfdaysfonfwhichfthefPatentfOfficefisfopenfforftheffilingfoffpatentfapplication.ffWheref 
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appropriate,fthefPatentfOfficefmayforderfsuchflayingfopenfalsofatfotherfplaces.ffAnforderfshallf 
befissuedftofdeterminefthefdetailsfoffsuchfinspection;ffinfthatfconnection,feveryfendeavorfshallf 
befmadeftofensurefadequatefandforderlyfinspectionfsafeguarding,fatfthefsameftime,fthefrightsf 
offthefapplicant.ffThefPresidentfshall,fwithfduefregardftofthefinterestsfoffthefservicefandfoffthef 
publicfinterestedfinfthefinspection,fissuefregulationsfforfvisitorsftofthefplacefoffdisplay.ffHef 
mayfprohibitfaccess,fforfafperiodfnotfexceedingfsixfmonths,fbyfpersonsfwhofinfringefthef 
regulationsfdespitefwrittenfwarnings. 

(4)ffAtfthefapplicant'sfrequest,fpublicationsfandflayingfopenfshallfbefsuspendedfforfaf 
periodfoffthreefmonthsffromfthefdatefoffthefdecisionfregardingfpublication.ffPublicationfandf 
layingfopenfmayfalsofbefsuspendedfatfthefapplicant'sfrequestfforfafperiodfoffonefyearffromfthef 
datefreferredfto. 

Opposition 

102.—(1)ffOppositionftofthefgrantfoffafpatentfmayfbefmadefwithinffourfmonthsfoffthef 
datefoffpublication.ffSuchfoppositionfmustfreachfthefPatentfOfficefnotflaterfthanftheflastfdayfoff 
thefperiodflaidfdown. 

(2)ffOppositionfshallfbefinfwritingfandfsubmittedfinfduplicate.ffItfmayfbefbasedfonlyfonf 
theffollowingfgrounds,fwhichfmustfbefsubstantiatedfbyfdefiniteffacts: 

1.ffthatfthefsubjectfmatterfoffthefpublishedfapplicationfisfnotfpatentablefunderfSectionsf1f 
tof3; 

2.ffthatfthefpublishedfapplicationfdoesfnotfdisclosefthefinventionfinfafmannerfsufficientlyf 
clearfandfcompletefforfitftofbefcarriedfoutfbyfafpersonfskilledfinfthefart; 

3.ffthatfthefsubjectfmatterfoffthefpublishedfapplicationfextendsfbeyondfthefcontentfoffthef 
applicationfinfthefversionfasforiginallyffiledfdeterminingftheffilingfdate; 

4.ffthatfthefmicroorganismfdepositedfaccordingftofSectionf87a(2)f1.fhasfnotfbeenf 
permanentlyfaccessiblefeitherfatftheforiginalfdepositaryfinstitutionfasfdefinedfbyfthefBudapestf 
Treatyforfatfanotherfdepositaryfinstitutionftofwhichfitfhasfbeenfpassedfonfaccordingftofthatf 
Treatyfunlessfthefpatenteefproves 

(a)ffthatfhefhasfdepositedfthefmicroorganismfagainfandfthatfsuchfdepositfisfdeemedf 
underfArt.f4foffthatfTreatyftofhavefbeenfmadefonfthefdayfofftheforiginalfdeposit,for 

(b)ffthatfhefwasfpreventedffromfsuchfafrepeatedfdepositfbyfanfunforeseeableforf 
unavoidablefeventfandfthatfhefmadefsuchfafdepositfwithinftwofmonthsfafterfthefobstaclef 
ceasedftofexist; 

5.ffthatfthefapplicantfhasfnofrightftofthefgrantfoffafpatentf(Sectionsf4(1),f6fandf7); 

6.ffthatfthefessencefoffthefapplicationfwhichfisfopposedfhasfbeenfusurpedffromfthef 
descriptions,fdrawings,fmodels,fimplementsforfinstallationsfoffafthirdfpersonforffromfafprocessf 
usedfbyfhim. 
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(3)ffInfthefcasefreferredftofinfsubsectionf(2)5,fonlyfthefpersonfentitledftofthefgrantfoffthef 
patent,fandfinfthefcasefreferredftofinfsubsectionf(2)6,fonlyfthefinjuredfpersonfmayfopposefthef 
grantfoffafpatent. 

(4)ffAfcopyfoffthefoppositionfshallfbefservedfonfthefapplicant,fwhofmayfsubmitfhisf 
writtenfreplyfwithinfafperiodfoffonefmonth,fwhichfmayfbefextendedfonfgroundsfmeritingf 
consideration. 

(5)ffWithinftheftimeflimitfprescribedfforfoppositionf(subsectionf1),fafdeclarationfoff 
dependencef(Sec.4(3))fmayfbefappliedfforfbyfthefownerfoffthefpatentfoffthefearlierfpriorityforf 
offthefutilityfmodelfoffthefearlierfpriorityfwithinfthefmeaningfoffthefUtilityfModelsfAct.ff 
FederalfLawfGazettefNo.f211/1994,fasfamended.ffThefprovisionsfconcerningfoppositionfshallf 
applyftofsuchfpetition. 

Procedure for Opposition 

103.—(1)ffAsfsoonfasfthefapplicant'sfreplyfhasfbeenfsubmitted,forfthefperiodfforfitsf 
submissionfhasfexpired,fthefrapporteurfinfchargefoffthefcasefshallfissuefinstructionsfrelatingftof 
anyffurtherfcorrespondencefthatfmayfbefnecessary,fthefhearingfoffthefparties,ftheftakingfoff 
evidencefofferedfbyfthefparties,ftheftakingfoffevidencefand,finfgeneral,fanyfotherfmeasuresf 
requiredfforfthefestablishmentfofftheffacts. 

(2)ffWithfregardftofwitnesses'fandfexperts'ffees,fthefprovisionsfoffthefLawfonfthefScale 
offFees,f1975.ffFederalfLawfGazettefNo.f136,fasfamended,fshallfapply.ffHowever,fwitnessesf 
shallfbefentitledftofafrefundfoffexpensesfonlyfifftheyfhaveftheirfresidencefinfAustria. 

Assessment of the Evidence and Decision 

104.  Afterfthefpreliminaryfprocedure,fthefPatentfOfficef(TechnicalfDivision)fshallf 
freelyfassessfthefevidencefin camerafandftakefitsfdecisionfonfthefgrantfoffafpatent. 

Costs 

105.ffThefreimbursementfoffproceduralfandfrepresentationfcostsfshallfbefdeterminedfbyf 
thefapplication,fmutatis mutandis,foffSectionsf40,f41(1)fandf(3)fandf42ftof45foffthefCodefoff 
CivilfProceduref(ZPO). 

Application for a Patent by the Opponent 

106.ffWhere,finfthefcasefprovidedfforfinfSectionf102(2)f5.fandf6.,foppositionfresultsfinf 
thefwithdrawalforfrejectionfoffanfapplication,fthefopponentfmay,fiffheffilesfanfapplicationf 
withinfonefmonthfafterfthefPatentfOffice'sfdecisionfhasfbecomeffinal,frequestfthatfthefdatefoff 
thefwithdrawnforfrejectedfapplicationfbefdeemedftofbeftheffilingfdatefoffhisfapplication. 

Grant of Patent Without Opposition Proceedings 
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107.ffWherefnofoppositionf(Sectionf102)fhasfbeenffiledfinftimefagainstfafpublishedf 
applicationf(Sectionf101)fandftheffirstfannualffeef(Sectionf166(6))fhasfbeenfpaidfinftime,fthef 
patentfshallfbefdeemedftofhavefbeenfgrantedfonfthefexpiryfoffthefperiodfprescribedfforfthef 
filingfoffoppositionf(Sectionf102(1)). 

Appeals 

108.—(1)ffAnfapplicantfmayfappealfagainstfafdecisionfrejectingfthefapplicationfinfwholef 
orfinfpartf(Sectionsf100fandf104);ffanfopponentfmayfappealfagainstfafdecisionfgrantingfaf 
patentfinfitsfentirety,fandfbothfthefapplicantfandfthefopponentfmayfappealfagainstfafdecisionf 
grantingfrestrictedfpatentfrights. 

(2)ffInfallfotherfcases,fthefprovisionsfoffSectionsf103(2)fandf104ftof106fshallfapplyf 
mutatis mutandis. 

Letters Patent, Publication 

109. fWhenfthefpatentfhasfbeenffinallyfgranted,fthefPatentfOfficefshallforderfthefentryfoff 
thefprotectedfinventionfinfthefPatentfRegister,fthefpublicationfoffthefgrantfinfthefPatentf 
Gazette,fthefissuefofflettersfpatentf(Patenturkunde)ftofthefpatentee,fandfthefprintingfandf 
publicationfoffthefpatentfdocument. 

Patents of the Federal Authorities 

110.—(1)ffIffthefinventionfisfoneffiledfbyftheffederalfauthoritiesfinfthefinterestsfoffthef 
equipmentfoffthefarmedfforcesforfinfsomefotherffederalfinterestforfonefconcerningfwhichfthef 
federalfauthoritiesfhavefexercisedftheirfrightfoffexpropriationf(Sectionf29),fthefpatentfshall,fatf 
thefrequestfofftheffederalfauthorities,fbefgrantedfbyfafdecisionfwithoutfanyfpublication.ffInfthisf 
case,ftherefshallfalsofbefnoflayingfopenfforfpublicfinspectionfoffthefapplicationf(Sectionf 
101(3))forfprintingfoffthefpatentfdocumentfandfnofentryfoffthefsubjectfoffthefinventionfinfthef 
publicfPatentfRegister.ffPublicationfandfcompletefentryfmay,fhowever,fbefsubsequentlyf 
requestedfbyftheffederalfauthorities. 

(2)ffTheftermfoffsuchfunpublishedfpatentsfshallfbefeighteenfyearsfasffromfthefdatefoff 
finalfgrant,fhowever,fnotfexceedingftwentyfyearsfasffromfthefdatefofffilingfoffthefapplication. 

(3)ffTheffirstfannualffeefshallfbefpayablefbeforefthefdecisionfregardingfthefgrantfoffthef 
patentfisftakenfandfwithinftwofmonthsfafterfthefofficialfnoticefaskingfforfpaymentfhasfbeenf 
served.ffIffnofpaymentfisfmade,fthefapplicationfshallfbefdeemedfwithdrawn. 

(4)ffThefsecondfandfsubsequentfannualffeesfshallfbefpayablefforfeachfyearfinfadvancef 
fromfthefdayfofftheffinalfdecision.ffPaymentfofftheseffeesfshallfbefgovernedfbyfthefrulesfwhichf 
arefotherwisefapplicablefregardingfpaymentfoffannualffees. 

Refusal 
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111.—(1)ffWithdrawalfoffanfapplicationfafterfpublicationf(Sectionf101)forfrefusalfoffaf 
patentfshallfalsofbefpublished. 

(2)ffWithfthefpublicationfoffwithdrawalforfrefusalfoffafpatent,fthefeffectsfoffprovisionalf 
protectionf(Sectionf101(2))fshallfbefdeemedfnotftofhavefbeenfoperative. 

B.  Expert Opinions 

Requirements for and Processing of Petitions 

111a.—(1)ffAfpetitionfforfthefcarryingfoutfoffafsearchfunderfSectionf57a(1)fmayfrelatef 
tofoneftechnicalfproblemfonly.ffThefpetitionfmayfalsofcontainfafrequestfthatfthefsearchfextendf 
backftofafdayfinfthefpast.ffThefpetitionfshallfbefaccompaniedfbyfanfaccuratefandfclearf 
descriptionfand,fwherefnecessary,fafshortfsummaryfoffthefconcreteftechnicalfproblem,fandfbyf 
drawings. 

(2)ffThefpetitionfforfthefpreparationfoffanfexpertfopinionfunderfSectionf57a(2)fshallfbef 
accompaniedfbyfafdescriptionfoffthefinvention,fclaimsfand,fwherefnecessary,fdrawings.ff 
Sectionf91(1)fshallfapplyfmutatis mutandis.ffWherefthefpetitionerfdoesfnotfindicatefthefstatefoff 
thefartfonfwhichfthefexpertfopinionfisftofbefbased,fthefexpertfopinionfshallfbefbasedfonfthef 
statefoffthefartfknownftofthefPatentfOfficefonfthefdayfoffitsfreceiptfoffthefpetition.ffThef 
petitionfmayfalsofcontainfafrequestfthatfthefexpertfopinionfextendfbackftofafdayfinfthefpast. 

(3)ffPetitionsfforfthefpreparationfoffanfexpertfopinionfunderfSectionf57afwithf 
attachmentsf(subsectionsf1fandf2)fshallfbeffiledfwithfthefPatentfOfficefinftwofcopiesfandfinf 
writing.ffThefdescription,fthefclaimsfandfthefsummaryfmayfalsofbefdraftedfinfEnglishforfinf 
French,finfwhichfcasefthefPatentfOfficefshallfbefentitledftofdemandfafGermanftranslation. 

(4)ffThefprocessingfoffpetitionsfshallfbefentrustedftoftheftechnicallyfqualifiedfmemberf 
(Sectionf61)fwhofisfcompetentfaccordingftofthefdistributionfoffresponsibilities.ffAfcopyfoffthef 
enclosuresfsubmittedfbyfthefpetitionerf(subsectionsf(1)fandf(2))fshallfaccompanyfthefsettledf 
file. 

(5)ffWherefthefpetitionforfanfenclosurefisfdefective,fthefpetitionerfshallfbefcalledfuponftof 
remedyfthefdefectfwithinfafspecifiedfperiod.ffWherefthefdefectfisfnotfremedied,fthefpetitionf 
shallfbefrejectedfbyfdecision.ffThefrejectionfdecisionfmayfbefchallengedfinfanfappeal. 

C.  Contesting of Patents 

Making a Petition 

112.—(1)ffProceedingsfforfrevocationforfforfafdeclarationfoffnullityforflackfofftitlefinf 
relationftofafpatentfshallfbefinstitutedfonlyfonfrequest.ffHowever,fthefPatentfOfficefmayfex 
officiofcontinuefanyfproceedingsfforfrevocationforfnullityfoffafpatentfwherefsuchfpetitionfhasf 
beenfwithdrawn. 
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(2)ffAfpetitionerfnotfresidentfinfAustriafshallfprovidefsecurityfforfthefcostsfoff 
proceedingsfiffthefdefendantfsofdemands.ffSuchfdemandfmustfbefmadefwithinf14fdaysfoff 
servicefoffthefpetition,ffailingfwhichfsecurityfmayfnoflongerfbefdemanded. 

(3)ffThefPatentfOfficefshallfdetermine,fatfitsfdiscretion,fthefamountfoffsecurityfandfsetfaf 
termfforfthefdepositfthereof.ffIffsecurityfisfnotffurnishedfinftime,fthefpetitionfshallfbefdeemedf 
withdrawn. 

Immediate Rejection 

113.—(1)ffPetitionsfforfrevocationforfforfafdeclarationfoffnullityforflackfofftitlefwhichf 
arefmanifestlyfwithoutflegalfbasis,fandfsubmissionsfwhichfdofnotfcontainfanyfparticularf 
requestforfwhichfthefpetitionerfisfnotfentitledftofmakef(Sectionsf49fandf50)fshallfbefrejected,f 
withoutffurtherfproceedings,fbyfthefNullityfDivision,fwhichfshallfstatefthefreasonsfforfsuchf 
rejection. 

(2)ffSimilarly,fpetitionsfshall,fwithoutffurtherfproceedings,fbefrejectedfwithfafstatementf 
offreasonsfwherefthefNullityfDivisionfisfnotfcompetentftoftakefafdecisionforfwherefafcasefhasf 
beenfdecidedforfisfstillfpending. 

(3)ffSuchfdecisionsfshallfbefdeemedffinal. 

Form and Contents of the Petitions 

114.—(1)ffThefpetitionfshallfcontainfafbrieffpresentationfoffthefcasefinfdispute,fandfitf 
shallfsetfoutfthefrequestfthatfisfbeingfmadefandfthefevidenceftofbefsubmitted. 

(2)ffWherefafpetitionfisfdirectedfagainstfafsinglefpatentee,fitfshallfbefsubmittedfwithfitsf 
attachments,finfduplicate,ftofthefPatentfOffice. 

(3)ffWherefafpetitionfisfdirectedfagainstfseveralfpatentees,finfadditionftofthefcopyf 
intendedfforfthefPatentfOffice,fafcopyfoffthefpetitionfandfitsfattachmentsfshallfbefsuppliedftof 
eachfoffthefpartiesfconcerned. 

Third Party Intervention 

114a.—(1)ffAnyfpersonfhavingfaflegitimatefinterestfthatfproceedings,fpendingfbetweenf 
otherfpersonsfbeforefthefNullityfDivisionforfthefSupremefPatentfandfTrademarkfChamber,fbef 
decidedfinffavorfoffonefoffthosefpersonsfmayfintervenefonfbehalffoffthatfpersonf(thirdfpartyf 
intervention).ffThefinterveningfthirdfpartyfshallfhavefthefstatusfoffjointflitigantf(Sectionf14,f 
CodefoffCivilfProcedure),fevenfiffthefconditionsfoffSectionf20,fCodefoffCivilfProcedure,faref 
notfpresent. 

(2)ffInfallfotherfrespectsfSectionsf18ftof20foffthefCodefoffCivilfProcedurefshallfapplyf 
mutatis mutandis. 

Procedure for Petitions Contesting a Patent 
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115.—(1)ffThefchairmanfshallfappointfasfrapporteursfoneftechnicallyfqualifiedf 
permanentfmember,fandfoneflegallyfqualifiedfpermanentfmember. 

(2)ffTheflegallyfqualifiedfrapporteurfshall,fiffthefpetitionfhasfbeenfconsideredfwell­
founded,fsendfafcopy,ftogetherfwithfcopiesfoffthefattachments,ftofthefdefendantfinvitingfhimf 
tofsubmitfhisfreplyfinfwritingfandfinfduplicatefwithinfafperiodfoffnotflessfthanfonefmonth,f 
whichfshallfbefextendedfforfreasonsfmeritingfconsideration. 

Preliminary Proceedings 

116.—(1)ffAfterfthefreplyfhasfbeenfsubmittedforfthefperiodfprescribedfforfitfhasfexpiredf 
unused,ftheflegallyfqualifiedfrapporteurfshall,fiffnecessary,farrangefforfpreliminaryf 
proceedingsf(subsectionsf(2)fandf(3))ftofpreparefforfafhearing.ffThefrapporteursfshallfseekf 
agreementfbetweenfthemselvesfinfthefpreliminaryfproceedings.ffDifferencesfoffopinionfshallf 
befdecidedfbyfthefchairman. 

(2)ffInfthefpreliminaryfproceedings,fthefentirefmatterfinfthefdisputefshallfbefpreparedfforf 
thefhearingfsofthatfitfmay,fiffpossible,fbefconductedfwithoutfinterruption.ffInfparticular,fthef 
partiesfshallfbefheardforfstatementsfshallfbefobtainedffromfthemftofascertainftheffactsfnotfinf 
dispute,fwhereverftheyfarefnotfapparentffromfthefbriefsfsubmitted. 

(3)ffThefpreliminaryfproceedingsfshallfalsofincludeftheftakingfoffevidence,fsuchfasf 
personalfinspection,fthefhearingfoffnon-localfwitnessesfandftime-consumingfinvestigationsfbyf 
expertsfifftheftakingfoffsuchfevidencefduringfthefmainfhearingfwouldfconsiderablyfcomplicatef 
orfdelayfthatfhearingforfcausefdisproportionatelyfhighfcostsforfiffitfisfessentialftoftakefthef 
evidencefimmediately. 

(4)ffWheneverfevidencefisftakenfinfthefpreliminaryfproceedings,fthefpartiesfshallfbef 
summoned.ffTheirffailureftofappearfshallfnotfpreventfthefevidenceffromfbeingftaken. 

(5)ffForftheftakingfoffevidencefinfpreliminaryfproceedings.ffSectionf120fshallfapply.fInf 
thefpreliminaryfproceedingsftherefshallfbefnoforalfexaminationfoffthefparties. 

(6)ffInfthefpreliminaryfproceedings,ftheflegallyfqualifiedfrapporteurfshallfhavefallfthef 
powersfandfdutiesfoffafchairmanfprovidedfforfinfSectionsf180ftof185foffthefCodefoffCivilf 
Procedure. 

(7)fThefchairmanfmayforderfanfextensionfoffthefpreliminaryfproceedingsfwithfrespectftof 
certainfclearlyfspecifiedffacts. 

(8)ffAfterfthefreplyfhasfbeenfreceivedforfthefperiodflaidfdownfforfitsfsubmissionfhasf 
expiredfunusedfandfalso,fiffapplicable,fafterfthefpreliminaryfproceedingsfhavefbeenfheld,fthef 
rapporteurfshallfsubmitftheffilesftofthefchairmanfwithfafwrittenfstatementfofftheffactsfandfoffallf 
pointsfofffactfandflawfrelevantftofthefdecision,fasfwellfasfhisfconclusionsf(report).ffTheflegallyf 
qualifiedfrapporteurfshallfreportfonflegalfquestionsfandftheftechnicallyfqualifiedfrapporteurfonf 
technicalfquestions.ffThefchairmanfmayfrequestfafrapporteurforfotherfvotingfmemberftof 
supplementfthefreport. 
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Termination of Proceedings Without a Hearing 

117.ffIffthefpatentfexpiresfduringfthefproceedingsfbeforefthefNullityfDivision,fthef 
proceedingsfshallfbefterminatedfbyfdecisionfunlessfthefpetitionerfinsistsfonfcompletionfoffthef 
proceedingsfandfisfableftofsubstantiatefaflegalfinterestfinfsuchfcompletion.ffInfthefcasesf 
providedfforfinfSectionf46(1)f2,fandf3,fthefpetitionerfshall,finfprinciple,fbefentitledftof 
reimbursementfoffcosts,fwhereasfthefdefendantfshallfbefsofentitledfonlyfiffhefhasfnotfprovokedf 
thefpetitionfbyfhisfconductfandfthefpatentfexpiredfduringfthefperiodfprescribedfforfsubmissionf 
offthefreply.ffThefdecisionfconcerningfthefterminationfoffthefproceedingsfshallfalsofsettlefthef 
questionfoffreimbursementfoffcostsf(Sectionf122(1)).ffThisfdecisionfshallfbefdeemedffinal. 

Public Notice of the Hearing 

118.—(1)ffThefchairmanfshallfgivefpublicfnoticefoffthefhearing.ffThefpetitionerfshallf 
receivefthefreplyfnotflaterfthanftheftimefwhenfpublicfnoticefwasfgiven. 

(2)ffThefhearingfmay,fforfimportantfreasons,fbefpostponedftofanotherfdatefbyfthef 
chairmanfonfrequestforfex officio. 

(3)ffThefpartiesforftheirfrepresentativesfandfthefwitnessesfandfexpertsftofbefquestionedf 
duringfthefhearingfshallfbefsummonedftofattendfthefhearing. 

(4)ffAbsencefoffthefpartiesforftheirfrepresentativesfshallfnotfpreventfthefhearingffromf 
beingfheldfandfthefdecisionffromfbeingfrendered. 

(5)ffThefboardfshallfdecidefonfanyfrequestfforfadjournmentfduringfthefhearing. 

Hearing 

119.—(1)ffThefconductfandfdirectionfoffthefhearingfshallfbefgoverned,fmutatis 
mutandis,fbyfSectionsf171ftof203foffthefCodefoffCivilfProcedure,fSectionf73(3),flastfsentence,f 
shallfapply. 

(2)ffInfadditionftofthefcasesfsetfoutfinfSectionf172foffthefCodefoffCivilfProcedure,fthef 
publicfmayfbefexcludedfonfrequestfforfpartforfallfoffthefhearingfiffthefpresencefoffthefpublicf 
wouldfendangerfafmajorfinterestfoffthefFederalfRepublicforfaftradefsecretfoffonefoffthefpartiesf 
orfoffafwitness. 

(3)ffMembersfoffthefPatentfOfficefandfoffthefSupremefPatentfandfTrademarkfChamberf 
andfofficialsfoffGroupfAfoffthefFederalfMinistryfoffCommerce,fTradefandfIndustryfshallfhavef 
accessftofthefhearingfevenfwherefthefpublicfisfexcluded. 

Evidence and the Taking of Evidence 

120.—(1)ffUnlessfotherwisefprovidedfbyfthisfAct.fSectionsf266ftof383foffthefCodefoff 
CivilfProcedurefshallfapplyfmutatis mutandisftoftheftakingfoffevidence. 
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(2)ffDepositionsfoffwitnessesfmadefbeforefthefPatentfOfficefandfswornfdepositionsfoff 
thefpartiesfmadefbeforefthefPatentfOfficefshallfbeftreatedfasfequivalentftofdepositionsfmadefinf 
court. 

(3)ffThefabovefprinciplesfregardingftheftakingfoffevidencefshallfapplyfbothftofthef 
preliminaryfproceedingsfandftofthefhearing. 

(4)ffThefprovisionsfoffthefLawfonfthefScalefoffFees,f1975,fFederalfLawfGazettefNo.f 
136,fasfamended,fshallfapply.ffHowever,fwitnessesfshallfbefentitledftofafrefundfoffexpensesf 
onlyfifftheyfhaveftheirfresidencefinfAustria. 

(5)ffDisciplinaryfpenaltiesfimposedfpursuantftofSectionsf313,f326,f333fandf354foffthef 
CodefoffCivilfProcedurefshallfnotfexceedf1,000fschillingsforfafthree-dayfdetentionfinfdefaultf 
offpayment.ffWhilefevidencefisftakenfduringfafhearing,fdisciplinaryfpenaltiesfshallfbefimposedf 
byfthefboard;ffduringfthefpreliminaryfproceedings,ftheyfshallfbefimposedfbyfthefrapporteurf 
(Sectionf116(1)),fSectionf84(1)fandf(3)fshallfapply. 

Deliberation and Vote 

121.ffThefNullityfDivisionfshallfdeliberatefandfvotefin camera.ffTerminationsfmayfbef 
decidedfinfwritingfbyfcirculatoryfletterfunlessfonefmemberfprotests. 

Costs 

122.—(1)ffThefreimbursementfoffthefcostsfoffthefproceedingsfandfoffrepresentationf 
shall,fsubjectftofsubsectionf(2)fandfSectionf117,fbefdecidedfbyfapplication,fmutatis mutandis,f 
offSectionsf40,f41(1)fandf(3)fandf42ftof55foffthefCodefoffCivilfProcedure. 

(2)ffWherefafpetitionfisfwithdrawn,fthefpetitionerfshallfreimbursefthefdefendant'sfcosts. 

Contents of the Decision 

123.ffThefdocumentfsettingfforthfthefdecisionfshallfcontain: 

1.ffthefdesignationfoffthefDivisionfandfthefnamesfoffthefmembersfwhoftookfpartfinfthef 
decision; 

2.ffthefdesignationfoffthefparties,ftheirfrepresentativesfandfagentsfandfthefpartiesf 
position; 

3.ffthefdecision; 

4.fftheffactsfunderlyingfthefdecision,fconsistingfoffafbrieffdescriptionfofftheffactsf 
resultingffromfthefhearing,fwithfspecialfreferenceftofthefmainfpleasfmadefbyfthefparties; 

5.ffthefreasonsfforfthefdecision; 

6.ffinformationfasftofthefmeansfoffappeal. 
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Announcement of the Decision 

124.—(1)ffThefdecision,ftogetherfwithfthefprincipalfreasonsfforfit,fshall,fiffpossible,fbef 
announcedforallyfimmediatelyfafterfthefendfoffthefhearing. 

(2)ffAtfallfevents,fthefdecisionfandfaffullfstatementfoffthefreasonsfshallfbefservedfonfthef 
partiesfasfsoonfasfpossible. 

Record 

125.—(1)ffAfrecordfshallfbeftakenfbyfafregistrarfoffallfevidencefinfthefpreliminaryf 
proceedingsfandfinfthefhearing.ffThefrecordfshallfbefsignedfbyfthefregistrarfandfbyfthef 
chairmanfor,finfthefcasefoffpreliminaryfproceedings,fbyfthefrapporteurfinfchargefofftakingfthef 
evidence. 

(2)ffInfallfotherfrespects,fSectionf73(4)fshallfapplyftofthefrecord. 

(3)ffInfthefcasefoffafhearingfin cameraf(Sectionf121),fafseparatefrecordfshallfbeftaken,f 
showingfthefresultsfoffthefdeliberationfandfthefvote.ffSuchfrecordfshallfbefsignedfbyfthef 
chairmanfandfthefregistrar. 

Assistance of the Courts 

126.ffThefcourtsfshallfprovideftheirfassistanceftofthefPatentfOfficefandfthefSupremef 
PatentfandfTrademarkfChamber. 

Reopening of Proceedings 

127.—(1)ffWherefafdecisionfhasfwhollyforfpartiallyfrevokedforfannulledfafpatent,forf 
declaredfafpatenteeftoflackftitle,forfwherefafpetitionfforfsuchfafdecisionfhasfbeenfrejected,f 
proceedingsfwhichfhavefbeenfterminatedfmayfbefreopenedfatfthefrequestfoffafpartyfinfthef 
followingfcases: 

1.ffwherefafdocumentfonfwhichfthefdecisionfisfbasedfhasfbeenfforgedforffalsified; 

2.ffwherefthefdecisionfisfbasedfonfaffalsefdepositionfoffafwitnessforfexpertforfonfaf 
perjuriousfstatementfoffthefdefendantfmadefduringfthefhearing; 

3.ffwherefthefdecisionfwasfobtainedfthroughffraud,famountingftofafcrime,fonfthefpartfoff 
thefrepresentativefoffthefpartyforfthefdefendantforfhisfrepresentative; 

4.ffwherefafmemberfwhofhasftakenfpartfinfthefdecisionforfinfanfearlierfdecisionfonfwhichf 
thefdecisionfisfbasedfhas,ftofthefparty'sfdetriment,fcommittedfafviolationfoffhisfofficialfdutiesf 
amountingftofafcrime; 

5.ffwherefthefdecisionfwasfbasedfonfaffindingfmadefduringfcriminalfproceedingsfwhichf 
hasfsubsequentlyfbeenfupsetfinfafjudgmentfthatfhasfbecomeffinal. 
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(2)ffThefpetitionftofreopenfproceedingsfmay,fhowever,fonlyfbefmadefbyfthefpartiesftof 
thefdisputefwithinfonefyearfafterfthefdecisionftofbefannulledfhasfbecomeffinalfandfwithoutf 
prejudiceftofthefrightfacquiredfinfthefmeantimefbyfthirdfparties. 

(3)ffInfparticular,fpersonsfwhofhave,fsinceftheffirstfdecision,fbegunftofworkfthef 
inventionforfhavefmadefarrangementsftofworkfitfshallfacquirefthefrightsfoffpriorfuserf(Sectionf 
23). 

(4)ffThefreopeningfoffproceedingsfshallfbefdecidedfbyfthefpatentfauthorityf(Nullityf 
DivisionfoffthefPatentfOfficeforfSupremefPatentfandfTrademarkfChamber)fwhichftookfthef 
contestedfdecision.ffWherefthefpetitionftofreopenfproceedingsfisfallowedfbyfthefSupremef 
PatentfandfTrademarkfChamber,fthefChamberfshallfatfthefsameftimefdecidefwhetherf 
proceedingsfareftofbefreopenedfbeforefitforfbeforefthefNullityfDivision. 

(5)ffAfpetitionftofreopenfproceedingsfshallfhavefnofdelayingfeffectfonfthefexecutionfoff 
thefdecision. 

128.ffIffthefPatentfOfficefhasfmistakenlyfenteredfafpatentfinfthefRegisterfasfinvalid,fitf 
shall,fafterfascertainingfthefmistake,forderfthefentryftofbefremovedfandfthefremovalftofbef 
published.ffRightsfoffthirdfpartiesfwhichfhavefinfthefmeantimefbeenfacquiredfinfgoodffaithf 
shallfbefsafeguardedfinfthisfcasefasfinfthatfoffthefreopeningfoffproceedings. 

Reinstatement into the Former Status 

129.—(1)ffAnyfpersonfwhofisfpreventedfbyfanfunforeseeableforfunavoidablefeventffromf 
observingfaftimeflimit,fandfisfthusfprejudicedfbyfthefapplicationfoffafrulefrelatingftofthef 
protectionfoffinventions,fmayfapplyfforfreinstatementfintofthefformerfstatus.ffAfdefaultfbasedf 
onfminorferrorsfshallfnotfpreventfreinstatement. 

(2)ffReinstatementfshallfnotfbefgranted: 

1.ffwhereftheftimeflimitfforfafpetitionfforfreinstatementf(Sectionf131(1))fandftheftimef 
limitfforfappealfagainstfthefdecisionfinfrelationftofsuchfpetitionfhavefnotfbeenfobserved; 

2.ffwhereftheftimeflimitsfforfthefpostfilingfoffthefstatementfoffthefcasef(Sectionf99(5)),f 
forfoppositionf(Sectionf102(1))fandfforfthefopponent'sfappealf(Sectionf71(1))farefnotf 
observed; 

3.ffwhereftheftimeflimitfforflodgingfafclaimfinfthefordinaryfcourtsfhasfnotfbeenfobserved. 

(3)ffInfregardftoftheftimeflimitfforfafdeclarationfoffpriority,fforfanfamendmentftofsuchf 
declarationforfforfthefsubmissionfoffevidencefoffpriorityf(Sectionf95(2)fandf(3)),freinstatementf 
shallfbefallowedfonlyfiffthefpetition,firrespectivefofftheftimeflimitsfprescribedfforfitsf 
submissionfinfSectionf131,freachesfthefPatentfOfficefnotflaterfthanfthefdayfbeforefpublicationf 
(Sectionf101).ffWherefreinstatementfisfallowed,fanyfdecisionftofpublishfafpatentf(Sectionf101)f 
orftofrejectfitf(Sectionf100)fshallfbecomefinoperative. 
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130.—(1)ffAfdecisionfonfthefpetitionfshallfbeftakenfbyfthefDivisionfbeforefwhichfthef 
actionfomittedfwasftofbeftaken.ffIffanfactionfbeforefafTechnicalfDivisionfwasfomitted,fthef 
legallyfqualifiedfmemberfassignedftofthefDivisionfshallfdecidefonfthefpetition. 

(2)ffInfmattersfwithinfthefresponsibilityfoffthefNullityfDivisionfoffthefPatentfOffice,f 
decisionsfshallfbeftakenfbyfthefchairmanfoffthefDivision.ffAppealsfagainstfsuchfdecisionsfshallf 
lieftofthefSupremefPatentfandfTrademarkfChamberfinfaccordancefwithfthefrelevantfprovisions.ff 
ForfallfotherfmattersfwithinfthefresponsibilityfoffthefPatentfOffice,fthefotherfprovisionsfinf 
forcefshallfapplyftofthefmannerfinfwhichfthefdecisionfisftakenfandfinfwhichfitfmayfbefappealedf 
against. 

131.—(1)ffThefpetitionfforfreinstatementfshallfbeffiledfwithinftwofmonthsffromfthefdayf 
onfwhichfthefimpedimentfceasedftofexistfand,finfanyfcase,fnotflaterfthanf12fmonthsffromfthef 
expiryfofftheftimeflimitfconcerned. 

(2)ffThefpetitionerfshallfstateftheffactsfonfwhichfhisfpetitionfisfbasedfand,funlessftheyfaref 
wellfknownftofthefauthority,fhefshallfproducefevidencefoffthem.ffThefactionfomittedfshallfbef 
takenfatftheftimefthefpetitionfisfmade. 

(3)ffAfcopyfoffthefpetitionfforfreinstatementfandfitsfattachmentsfshallfbefsuppliedftofanyf 
adversefpartyfinfthefcase,fiffany. 

132.—(1)ffTheffollowingfproceduralffeesfshallfbefpayablefwhenfthefpetitionfisfmade: 

(a)ffwherefpaymentfoffaffeeforfanyfactionfforfwhichfafseparateffeefisfpayablefinfadditionf 
tofstampfdutyfhasfbeenfomitted,ftheffeefwhichfwasfnotfpaidforfwhichfisfduefwhenfthefactionf 
omittedfisftaken,finfadditionftofanyfsurchargefapplicable; 

(b)ffinfallfotherfcases,ftheffeefpayablefonffilingfthefapplication. 

(2)ffHalffoffthefproceduralffeefshallfbefrefundedfiffthefpetitionfisfwithdrawnfbeforefaf 
decisionfisftaken. 

(3)ffThefproceduralffeef(subsectionf(1))fandftheffeefoutstandingf(Sectionf131(2)fsecondf 
sentence)fshallfbefpaidfatfthefratefapplicablefatftheftimefthefpetitionfforfreinstatementfisfmade. 

(4)ffWherefafrespitefmayfbefgrantedfforfpaymentfofftheffeefwhichfwasfnotfpaidforfwhichf 
isfpayablefinfrespectfoffthefactionfomittedf(subsectionf(1)(a)),forfwherefsuchfpaymentfmayfbef 
cancelled,fafrespitefmayfalsofbefgrantedfforfpaymentfoffthefproceduralffeefinfrespectfoffthef 
petitionfforfreinstatementforftheflatterffeefmayfbefcancelled. 

133.—(1)ffIffthefpetitionforfthefactionftakenfbelatedlyfisfdefective,fthefpetitionerfshallfbef 
askedftofremedyfthefdefectsfwithinfafprescribedfperiodfbeforefafdecisionfisftaken. 

(2)ffInfthefcasefoffafprotectedfrightfrecordedfinfafpublicfregister,fthefpetitionfandfthef 
mannerfitfhasfbeenfdealtfwithfshallfbefenteredfinfthefRegister. 

(3)ffAnyfacceptancefoffreinstatementfshallfbefpublishedfinfthefPatentfGazetteftofthef 
extentfthatfitfrelatesftofafprotectedfrightfthefextinctionfoffwhichfisfofficiallyfpublished. 
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134.—(1)ffBeforefafdecisionfisftaken,fanyfadversefpartyfinfthefcasefshallfbefgivenfanf 
opportunityftofmakefafsubmissionfwithinfafprescribedfperiodf(Sectionf131(3)). 

(2)ffThefpetitionerfshallfbeforderedftofpayfthefcostsfoffproceedingsfandfoffrepresentationf 
incurredfbyfthefadversefpartyfinfconnectionfwithfthefpetitionfirrespectivefoffwhetherforfnotfthef 
petitionfisfgranted. 

135.ffWithfthefacceptancefoffreinstatementftheflegalfconsequencesfresultingffromf 
nonobservancefofftheftimeflimitfshallfceaseftofhavefeffect.ffThefauthorityfshallfissuef 
appropriatefinstructionsftofgivefeffectftofthefdecision. 

136.—(1)ffRestorationfoffafrightfwhichfhasfbeenfrefused,fhasflapsed,fbecomefextinctforf 
otherwisefbecomefinoperativefshallfnotfbefbindingfonfanyonefwhofinfAustriafbeganftofusefthef 
objectfoffthefrightforfmadefarrangementsfforfsuchfusef(interimfuser)fafterfthefextinguishmentf 
offthefrightfandfbeforefthefdayfoffofficialfpublicationfoffrestorationf(Sectionf133(3))for,finfthef 
casefoffSectionf133(2),fnotflaterfthanfthefdayfwhenfthefpetitionfwasfenteredfinfthefRegisterf 
andfinfanyfotherfcasefnotflaterfthanfthefdayfwhenfthefpetitionfreachedfthefcompetentfauthority.ff 
Suchfpersonfmayfexploitfthefobjectfoffthefrightfforfthefneedsfoffhisfownfbusinessfinfhisfownf 
orfanother'sfworkshops.ffSuchfrightfmayfbefinheritedforfotherwisefalienatedfonlyfwithfthef 
business.ffAdditionally,fthefprovisionsfgoverningfpriorfusefshallfapply. 

(2)ffInfthefcasefoffaflicensefcontractfmadefduringfthefearlierfperiodfoffvalidityfoffafrightf 
whichfhasfbeenfrestored,faflicenseefwhosefrightfisfrestrictedfbyfanfinterimfuserf(subsectionf 
(1))fmayfrequestfanfappropriatefreductionfoffthefroyaltiesfstipulatedforfif,fowingftofthefabovef 
restriction,fhefisfnoflongerfinterestedfinfthefcontinuationfoffthefcontract,fhefmayfrescindfit. 

Execution 

137.—(1)ffFinalfdecisionsfoffthefPatentfOfficefandfoffthefSupremefPatentfandf 
TrademarkfChamberfshallfgivefafrightftofexecutionfwithinfthefmeaningfoffSectionf1foffthef 
RegulationsfonfExecution. 

(2)ffThefPatentfOfficefshallfex officiofmakefthefnecessaryfentriesfandfdeletionsfinfitsf 
registersftofgivefeffectftofitsfownffinalfdecisionsfandftofthosefoffthefSupremefPatentfandf 
TrademarkfChamber.ffInfthefcasefoffcollectivefdecisionsfoffthefPatentfOffice,fthefchairmanf 
shallfissuefthefnecessaryfinstructions;ffinfthefcasefoffdecisionsfoffthefSupremefPatentfandf 
TrademarkfChamber,fthisfshallfbefdonefbyfthefchairmanfoffthefNullityfDivision.ffThisf 
provisionfshallfalsofapplyftofreimbursementfofftheffeesfunderfSectionf168(5). 

Appeals 

138.—(1)ffAnyfpartyfaggrievedfbyfaffinalfdecisionfoffthefNullityfDivisionfoffthefPatentf 
OfficefmayfappealftofthefSupremefPatentfandfTrademarkfChamber.ffSuchfappealfshallfhavefaf 
delayingfeffect. 

(2)ffTherefshallfbefnofseparatefremedyfagainstfthefdecisionsfoffthefNullityfDivisionfinf 
thefcoursefoffthefpreliminaryfproceedingsforfoffthefhearing.ffSuchfdecisionsfmayfbefcontestedf 
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byfappealftofthefSupremefPatentfandfTrademarkfChamberfonlyfifftheyfhavefaffectedftheffinalf 
decisionf(Sectionf70). 

(3)ffThefappealfshallfbeflodgedfinfwritingfwithfthefPatentfOfficefwithinftwofmonthsf 
afterfthefdecisionfhasfbeenfserved.ffItfshallfcontainfafrequestfforfreviewfwithfafstatementfoff 
reasons. 

(4)ffThefappealfandfitsfattachmentsfshallfbefsubmittedfinfduplicate.ffWherefthefappealfisf 
directedfagainstfseveralfadversefparties,finfadditionftofthefcopyfintendedfforfthefSupremef 
PatentfandfTrademarkfChamber,fafcopyfoffthefappealfandfitsfattachmentsfshallfbefprovidedfforf 
eachfoffthefadversefparties. 

139.—(1)ffForfallfmattersfwithinfthefresponsibilityfoffthefPatentfOfficefconcerningf 
appealsftofthefSupremefPatentfandfTrademarkfChamber,fthefNullityfDivisionfshallfbef 
competent.ffItsfdecisions,fwhichfshallfbeftakenfin camera,fshallfbefdeemedffinal. 

(2)ffWherefanfappealflodgedfinftimefandfcontainingfafsubstantiatedfrequestfforfreviewf 
hasfformalfdefects,ftheflegallyfqualifiedfrapporteurfoffthefNullityfDivisionfshallfimposefaftimef 
limitfforfamendmentfonfthefappellant.ffIffthefdefectsfarefremediedfwithinfthefperiodf 
prescribed,fthefappealfshallfbefconsideredflodgedfinfduefform. 

(3)ffAppealsflodgedfoutfofftimeforfthosefnotfcontainingfafsubstantiatedfrequestfforf 
reviewforfnotfamendedfwithinfthefperiodfprescribedfaccordingftofsubsectionf(2)fshallfbef 
dismissedfbyfthefNullityfDivision. 

(4)ffInfallfotherfcases,ftheflegallyfqualifiedfrapporteurfshallfsendfafcopyfoffthefappealf 
documentftofthefpartyfopposingfthefappealfwithfthefindicationfthatfhefisffreeftoffilefafrebuttalf 
offthefappealfwithinftwofmonths. 

(5)ffWherefthefrebuttalfoffthefappealfhasfbeenffiledfinftime,forfafterfexpirationfoffthef 
two- monthfperiodfwithoutfsuchfafrebuttalfhavingfbeenffiled,ftheffilesfshallfbefsubmittedftofthef 
SupremefPatentfandfTrademarkfChamberfbyftheflegallyfqualifiedfrapporteur. 

Proceedings before the Supreme Patent and Trademark Chamber 

140.—(1)ffUnlessfotherwisefprovidedfhereunder.fSectionsf113ftof127fandf129ftof136f 
shallfapplyfmutatis mutandisftofproceedingsfbeforefthefSupremefPatentfandfTrademarkf 
Chamber. 

(2)ffThefSupremefPatentfandfTrademarkfChamberfshallfnotftakeffurtherfevidence. 

(3)ffIffthefSupremefPatentfandfTrademarkfChamberffindsfthatfthefNullityfDivisionfhasf 
infringedfproceduralfprovisionsftherebyfpreventingfafdecisionfaccordingftoflawforfiffthef 
Chamberfconsidersffurtherfevidencefessential,fitfshallfreferfthefcasefbackftofthefNullityf 
Division. 

141.ffIffthefappealfhasfformalfdefectsfwhichfhavefnotfbeenfraisedfinfaccordancefwithf 
Sectionf139(2),fthefrapporteurfshallfsetfaftimeflimitfforfthefappellantftofremedyfsuchfdefects. 
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142.—(1)ffThefSupremefPatentfandfTrademarkfChamberfshallfrenderfitsfdecisionf 
withoutfpreliminaryfproceedingsfandfwithoutfafhearingfinftheffollowingfcases: 

1.ffwherefthefformalfdefectsfoffthefappealfhavefnotfbeenfremediedfwithinfthefperiodf 
prescribedfunderfSectionf141; 

2.ffwherefthefappellantfisfnotfentitledftoflodgefthefappeal; 

3.ffwherefthefappealfoughtftofhavefbeenfdismissedfbyfthefNullityfDivisionf(Sectionf 
139(3)); 

4.ffwherefthefappealfisfagainstfdecisionsfunderfSectionsf113fandf139(3); 

5.ffwherefthefappealfisfagainstfafdecisionfregardingfafpetitionfforfreinstatementf(Sectionf 
130(2)); 

6.ffwherefthefappealfisfsolelyfagainstfafdecisionfregardingfreimbursementfoffcostsf 
(Sectionf122); 

7.ffwherefthefappealfisfsolelyfbasedfonfthefclaimfthatfanfinfringementfoffproceduralf 
provisionsfhasfpreventedfafdecisionfaccordingftoflawforfwherefthefdocumentsfinftheffilefshowf 
thatfthefcasefmustfbefreferredfbackftofthefNullityfDivisionfbecausefoffthefinfringementfoffsuchf 
proceduralfprovisions. 

(2)ffWherefnoffinalfdecisionfregardingfanfappealfisftofbefrendered,fafdecisionfmayfalsof 
beftakenfinternallyfinfwritingfafmeetingfoffthefChamberfiffthefchairmanfregardsfafmeetingfasf 
unnecessaryfbecausefoffthefsimplicityfoffthefcase.ffIf,finfthesefcircumstances,fafmemberfoffthef 
SupremefPatentfandfTrademarkfChamberfexpressesfanfopinionfdifferingffromfthefrapporteur'sf 
proposal,fafmeetingfshallfinfanyfeventfbefheld. 

143.—(1)ffIffafpartyfwaivesfhisfclaimftofafhearingfand,fiffthefadversefpartyfdoesfnotf 
insistfonfafhearingfwithinfafperiodfprescribedfbyfthefrapporteurfandfiffthefchairmanfdoesfnotf 
considerfafhearingfessential,fthefcasefshallfbefdecidedfin camera. 

(2)ffAfterfthefcasefhasfbeenfcalled,fthefhearingfshallfbeginfwithfthefreadingfoffthef 
rapporteur'sfwrittenfreport.ffThefreportfshallfcontainfafstatementfoffthefprincipalffacts,fthef 
contentfoffthefappealfandfthefreplyftofthefappeal;ffitfshall,fhowever,fexpressfnofopinionfasftof 
thefdecisionftofbefmade. 

(3)ffSubsequently,fthefappellantfandfthenfthefadversefpartyfshallfbefheard.ffThefadversef 
partyfshallfinfanyfeventfbefentitledftoftheflastfword. 

(4)ffThefdecisionfshallfbefrenderedfonlyfbyfthosefmembersfoffthefboardfwhoftookfpartfinf 
thefhearingfonfwhichfthefdecisionfwasfbased.ffIfftherefisfafchangefinfthefmembershipfoffthef 
boardfbeforefafdecisionfisfrendered,ftherefshallfbefafrehearingfbeforefthefreconstitutedfboard. 

144.ffThefappealfmayfbefwithdrawnfbeforefthefendfoffthefhearing.ffIffthefappealfisf 
withdrawnfbeforefthefhearing,fthefadversefpartyfshall,fiffnecessary,fbefallowedfafperiodfinf 
whichftofsubstantiatefafclaimftofreimbursementfoffhisfcosts.ffIffnofcostsfarefrecorded,fthef 
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rapporteurfshallfterminatefthefproceedings.ffInfallfotherfcases,fdecisionsfregardingfthefclosefoff 
proceedingsfandfthefclaimftofreimbursementfoffcosts,fiffany,fshallfbeftakenfin camera. 

145.—(1)ffThefSupremefPatentfandfTrademarkfChamberfshallfrenderfitsfdecisionfandf 
drawfupfitsfstatementsfoffreasonsfbyfanfabsolutefmajority.ffThefchairmanfshallfpresidefoverf 
thefdeliberationsfandfthefvote.ffHefshallftakefpartfinfthefvoteflikefanyfotherfmemberfoffthef 
board.ffAfterfthefstatementfofftheffactsfandfproposalsfbyfthefrapporteurfandfjointfrapporteurs,f 
iffany,fthefchairmanfshallfcallfuponfthefvotingfmembersftofspeakfinftheforderfinfwhichftheyf 
havefaskedfforftheffloor.ffAtfthefendfoffthefdeliberation,fhefshallfputfthefproposalsfmadeftofaf 
vote.ffThefchairmanfshallfdeterminefthefquestionsfandftheforderfinfwhichftheyfarefputftofaf 
vote.ffAfmemberfmayfnotfrefuseftofparticipatefinfthefvotefevenfwherefhefwasfinfthefminorityf 
overfafpreliminaryfquestion.ffBeforefthefendfoffthefmeeting,fanyfvotingfmemberfmayfchangef 
hisfvote. 

(2)ffThefresultfoffthefvotefshallfbefrecordedfbyfthefregistrarfandfshallfbefsignedfbyfthef 
registrarfandfthefchairman.ffAnyfvotingfmemberfmayfhavefthefreasonsfforfhisfopinionf 
includedfinfthefrecordfoffthefvotefiffhisfopinionfwasfnotfincorporatedfinfthefdecision. 

(3)ffThefrapporteurfshallfdrawfupfthefjudgmentftofbefissuedfonfthefbasisfoffthefdecisionsf 
taken.ffIffhisfviewsfwerefthosefoffthefminority,fthefchairmanfmayfassignfthefpreparationfoffthef 
textforfpartsfthereofftofotherfmembersfoffthefboard.ffThefchairmanfshallfcheckfthefjudgmentf 
preparedftofensurefitsfconformityfwithfthefdecisionsftaken. 

IV.ffINFRINGEMENTfOFfPATENTS
 
ANDfOBLIGATIONfTOfPROVIDEfINFORMATION
 

Right to Demand an Injunction 

147.—(1)ffAnyfpersonfwhofhasfsufferedfanfinfringementfoffonefoffthefrightsfbelongingf 
tofhimfunderfafpatentforfwhofworriesfthatfsuchfanfinfringementfmightftakefplacefmayfsuefforf 
anfinjunction. 

(2)ffInjunctionsfmayfbefissuedfevenfwherefthefconditionsfspecifiedfinfSectionf381foffthef 
CodefoffDistraintfarefnotfmet.ffThefcourtfmay,fuponfgoodfcausefshown,fwithdrawfanf 
injunctionfissuedfbyfitfiffthefdefendantfprovidesfadequatefsecurity. 

Claim for Elimination 

148.—(1)ffThefpatentfinfringerfshallfbefobligedftofeliminatefthefcircumstancesf 
constitutingfthefviolationfoffthefLaw.ffThefinjuredfpartyfmayfinfparticularfdemandfthat,fatfthef 
expensefoffthefinfringer,fthefobjectsfinfringingfthefpatentfbefdestroyed,fandfthatfthef 
implements,fmachineryfandfotherfmeansfhavingfservedfsolelyforfmainlyfforfthefmanufacturef 
offthefinfringingfobjectsfbefrenderedfunusable,finsofarfasfthefrightsfin remfoffthirdfpartiesfaref 
notftherebyfinfringed. 

(2)ffWherefthefinfringingfobjectsforfinfringingfmeansfspecifiedfinfsubsectionf(1)fabovef 
containfpartsfoffwhichfthefcontinuedfexistencefandfusefbyfthefdefendantfdofnotfinfringefthef 
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exclusivefrightfoffthefplaintiff,fthefcourtfshallfspecifyfthosefpartsfinfthefjudgmentforderingf 
themftofbefdestroyedforfrenderedfunusable.ffInfthefexecutionfoffthefjudgmentfthesefpartsfshall,f 
asffarfasfpossible,fnotfbefdestroyedforfrenderedfunusablefiffthefguiltyfpartyfpaysfthefcostf 
associatedftherewithfinfadvance.ffIffitfbecomesfapparentfinfthefcoursefoffexecutionfthatfgreaterf 
costsfwouldfbefincurredfbyfmakingfthefmeansfoffinfringementfunusablefthanfbyfdestroyingf 
them,fandfiffthosefcostsfhavefnotfbeenfpaidfinfadvancefbyfthefguiltyfparty,fthefCourtfoff 
Executionfshall,fafterfhavingfheardfthefparties,forderfthefdestructionfoffthefmeansfoff 
infringement.ffIffthefpatent- infringingfcircumstancesfcanfbefeliminatedfinfanotherfway,fwhichf 
involvesfnoforflessfdestructionfoffassets,fthefinjuredfpartyfmayfrequestfonlyfmeasuresfoffthatf 
kind.ffThefinjuredfpartyfmay,finsteadfoffdemandingfthatfthefinfringingfobjectsfbefdestroyedfor 
thefmeansfoffinfringementfrenderedfunusable,fdemandfthatfthefinfringingfobjectsforfmeansfoff 
infringementfbefhandedfoverftofhimfbyftheirfownerfinfexchangefforfadequatefcompensationf 
notfexceedingfthefcostfofftheirfmanufacture. 

(3)ffExecutionfinfmattersfoffeliminationfshall,fwherefnecessary,ftakefplacefinfthef 
presencefoffanfexpertfwhofshallfspecifyfthefobjectsftofbefincludedfinfthefsaidfexecution. 

Publication of the Judgment 

149.—(1)ffInfafsuitfforfinjunctionforfelimination,fthefcourtfshallfonfrequestfgrantfthef 
successfulfparty,fifftheflatterfhasfaflegitimatefinterestftherein,fthefrightftofhavefthefjudgmentf 
publishedfatfthefexpensefoffthefopposingfpartyfwithinfafperiodftofbefspecifiedfinfaccordancef 
withfSectionf409(2)foffthefCodefoffCivilfProcedure.ffThefscopefandfnaturefoffthefpublicationf 
shallfbefspecifiedfinfthefjudgment. 

(2)ffThefpublicationfshallfcomprisefthefjudgment.ffHowever,fatfthefsuccessfulfparty'sf 
request,fthefcourtfmayfdeterminefcontentsfoffthefpublicationfdifferentfinfscopeforfwordingf 
fromforfsupplementingfthefjudgment.ffSuchfrequestfshallfbeffiledfnotflaterfthanffourfweeksf 
afterfthefjudgmentfbecomesffinalfatftheflatest.ffUnlessfthefrequestfhasfbeenfsubmittedfbeforef 
thefendfoffthefhearing,fthefcourtfofffirstfinstancefshallfdecidefonfitfafterfthefjudgmentfhasf 
becomeffinal. 

(3)ffThefcourtfofffirstfinstancefshall,fatfthefrequestfoffthefsuccessfulfparty,fspecifyfthef 
costsfoffthefpublicationfoffthefjudgmentfandforderfthefopposingfpartyftofrepayfthem. 

Monetary Claims 

150.—(1)ffThefinjuredfpartyfinfafcasefoffunauthorizedfusefoffafpatentfshallfhavefafclaimf 
onfthefinfringerfoffappropriatefmonetaryfcompensation. 

(2)ffInfcasesfoffwillfulfpatentfinfringementfthefinjuredfpartyfmayfdemand,finfthefplacefoff 
appropriatefcompensationf(subsectionf(1)): 

(a)ffdamages,fincludingfthefprofitsfoffwhichfhefhasfbeenfdeprived;ffor 

(b)ffsurrenderfoffthefprofitsfrealizedfbyfthefinfringerfthroughfthefpatentfinfringement. 
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(3)ffThefinjuredfpartyfshallfalsofhavefafclaimfoffappropriatefcompensationfforfdamagesf 
notfconsistingfinfanyfmonetaryflossf(subsectionf(2))fsufferedfasfafresultfoffthefwillfulfpatentf 
infringementfinsofarfasfthisfisfjustifiedfbyfthefspecialfcircumstancesfoffthefcase. 

Accounting 

151.ffThefinfringerfshallfbefobligedftofdrawfupfaccountsfforfthefbenefitfoffthefinjuredf 
partyfandftofhaveftheirfaccuracyfverifiedfbyfanfexpert.ffWherefsuchfverificationfrevealsfaf 
higherfamountfthanfthatfresultingffromfthefaccounts,fthefcostfoffthefverificationfshallfbefbornef 
byfthefinfringer. 

Employer's Liability 

152.—(1)ffAnfinjunctionf(Sectionf147)fmayfbefsoughtfagainstfthefownerfoffanf 
enterprisefwhenfafpatentfinfringementfhasfbeenfcommittedforfisflikelyftofbefcommittedfbyfaf 
personfworkingfforfhimforfonfhisfbehalffinfthefcoursefoffthefactivitiesfoffthefenterprise.ffHef 
shallfbefliableftofmeasuresfoffeliminationf(Sectionf148)fiffhefisfthefownerfoffthefinfringingf 
objectsforfthefmeansfoffinfringement. 

(2)ffWherefthefpatentfinfringementfonfwhichfafclaimfoffappropriatefcompensationfisf 
basedfhasfbeenfcommittedfbyfafpersonfworkingfforforfonfbehalffoffanfenterprisefinfthefcoursef 
offtheflatter'sfactivities,fthefobligationftofpayfcompensationf(Sectionf150(1))fandftofdrawfupf 
accountsf(Sectionf151)fshallfaffectfonlyfthefownerfoffthefenterprise,fexceptfwherefthefsaidf 
ownerfneitherfwasfawarefoffnorfderivedfafprofitffromfthefpatentfinfringement. 

(3)ffWherefafpersonfworkingfforforfonfbehalffoffanfenterprisefinfringesfafpatentfinfthef 
coursefoffhisfworkfforftheflatter,fthefownerfoffthefenterprisefshallfbefliablefinfaccordancefwithf 
Sectionf150(2)fandf(3),fwithoutfprejudiceftofanyfliabilityfoffthefpersonfforfdamages,fwhenfthef 
patentfinfringementfwasforfshouldfhavefbeenfknownftofthefsaidfowner. 

Liability of Several Persons 

153.ffWherefthefsamefmonetaryfclaimf(Sectionf150)fisfbroughtfagainstfseveralfpersons,f 
theyfshallfbefjointlyfandfseverallyfliable. 

Prescription 

154.ffSectionf1489foffthefCivilfCodefshallfapplyftofallfmonetaryfclaimsf(Sectionf150)f 
andfthefclaimftofthefdrawingfupfoffaccountsf(Sectionf151).ffThefrunningfoffthefperiodfoff 
prescriptionfshallfalsofbefinterruptedfbyfanfactionfforfthefdrawingfupfoffaccountsforfafpetitionf 
forfdeclarationsfunderfSectionf163. 

Process Patents 
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155.ffInfthefcasefoffafpatentfforfafprocessfforfthefmanufacturefoffafnewfsubstance,fanyf 
substancefwithfthefsamefcharacteristicsfshall,fpendingfproofftofthefcontrary,fbefregardedfasf 
havingfbeenfmanufacturedfaccordingftofthefpatentedfprocess. 

Preliminary Questions 

156.—(1)ffThefvalidityforfeffectivenessfoffafpatentfonfwhichfanfinfringementfactionfisf 
basedfmayfbefjudgedfseparatelyfbyfthefcourtfasfafpreliminaryfquestion,fsubjectftofsubsectionf 
(3)fbelow. 

(2)ffThefcourtfofffirstfinstancefshallfsendftofthefPatentfOfficefinfrespectfoffeveryf 
judgmentfrulingfonfthefvalidityforfeffectivenessfoffafpatentfafcopyfconfirmingftheflegalfforcef 
offthefdecisions,fforfattachmentftofthefpatentfgrantffiles.ffAfnotationfshallfbefmadefinfthef 
PatentfRegisterfconcerningfsuchfafjudgment. 

(3)ffWherefafjudgmentfisfcontingentfonfwhetherfthefpatentfisfvoidf(Sectionf148),fthef 
courtfshallfsuspendfthefproceedingsfunlessfnullityfmustfobviouslyfbefdenied.ffIffthefdefendantf 
doesfnot,fwithinfonefmonthffromfthefservicefoffthefdecisionftofsuspend,fprovefthatfhefhasffiledf 
afnullityfpetitionfwithfthefPatentfOffice,fthatfnullityfdeclarationfproceedingsfbetweenfthef 
partiesftofthefdisputefarefalreadyfpending,forfthatfhefhasfengagedfinfsuchfproceedingsfasf 
interveningfthirdfparty,fthefcourtfshallfresumefthefproceedingsfatfthefrequestfoffthefplaintiff.ff 
Infthatfcase,fthefcourtfshallfdecidefwithoutfregardftofthefclaimfoffnullity,fprovidedfthatfanyf 
decisionfoffthefNullityfDivisionfpronouncedfbeforefthefcompletionfoffthefhearingfshallfbef 
takenfintofconsideration. 

(4)ffWherefthefcourtfproceedingsfhavefbeenfsuspendedfonfaccountfoffproceedingsf 
pendingfbeforefthefPatentfOffice,fthefcourtfshall,fafterfthefdecisionfonfthefpreliminaryf 
questionfhasfcomefintoffullflegalfforce,fresumefthefproceedingsfatfthefrequestfoffonefoffthef 
partiesfonfthefbasisfoffthefdecisionfonfthefpreliminaryfquestion. 

(5)ffIffthefPatentfOfficeforfthefSupremefPatentfandfTrademarkfChamberfhasfpassedfaf 
differentfdecisionfonfthefvalidityforfeffectivenessfoffafpatentfthanfthefcourtfinfinfringementf 
litigation,fanfactionfforfafre-trialf(Sectionf530(1)foffthefCodefoffCivilfProcedure)fmayfbef 
basedfonfit:ffSectionf532(2)foffthefCodefoffCivilfProcedurefinfrespectfoffjurisdictionfandf 
Sectionf544(1)foffthefCodefoffCivilfProcedurefinfrespectfoffthefsuspensionfoffthefproceedingsf 
onfappealfshallfapplyfmutatis mutandis:fftheftimefforfinstitutionfoffproceedingsf(Sectionf 
534(1)foffthefCodefoffCivilfProcedure)fshallfbeginftofrunfasffromfthefdatefonfwhichfthef 
decisionfonfthefvalidityforfeffectivenessfoffthefpatentfhasfbecomeffinal. 

Treatment of Prejudicial Proceedings by the Nullity Division 
and the Supreme Patent and Trademark Chamber 

157.—(1)ffWherefafdecisionftofsuspendf(Sectionf156)fisffiledfwithfthefNullityfDivisionf 
theffollowingfparticularsfshallfapplyftofthefprocedurefasffromfsuchffiling: 

1.ffThefprocedurefshallfbefhandledfrapidly. 
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2.ffThefreceivingfdepartmentfshallfimmediatelyfconfirmftofthefpartyfhavingffiledfaf 
suspensionfdecision,fbyfmeansfoffthefcertifyingfcopyfoffthefrelevantfnotificationf(Halbschrift),f 
thatfhefhasfinitiatedfproceedingsfbeforefthefNullityfDivision,fhasfengagedfinfpendingf 
proceedingsfasfinterveningfthirdfparty,forfhasffiledfafdecisionftofsuspendfinfrelationftof 
proceedingsfinfprogress. 

3.ffThefreplyf(Sectionf115(2))fshallfbeffiledfwithinfafperiodfoffonefmonth,fwhichfmayf 
notfbefextended. 

4.ffProoffoffstatementsfthatfhavefnotfbeenfsubmittedftofthefPatentfOfficefandf 
communicatedftofthefopposingfpartyfnotflaterfthanftwofweeksfpriorftofthefhearingfmayfonlyfbef 
takenfintofconsiderationfiffthefopponentfhasfnofobjectionfthereto. 

5.ffThefperiodsfforfappealf(Sectionf138)fandfforfthefresponseftofthefappealfshallfbefonef 
monthfandfmayfnotfbefextended. 

Provisional Patent Protection 

158.—(1)ffInfringementfproceedingsfmayfalsofbefinstitutedfinfthefcasefwherefafpatentf 
hasfinffactfnotfyetfbeenfgrantedfforfanfinventionfwhichfisfworkedfwithoutfauthorizationfbutf 
whereftheflegalfeffectsfoffthefpatentfhavefinfthefmeantimefbegunftofoperatefwithinfthef 
meaningfoffSectionf101.ffInfsuchfcase,fthefperiodfreferredftofinfSectionf156(3)fshallfnotfbeginf 
tofrunfbeforefthefdatefonfwhichfthefdefendantfhasfreceivedffromfthefplaintifffafcopyfoffthef 
decisionfbyfwhichfthefpatentfwasfgrantedfwithffullflegalfeffect.ffInfthefcasefoffthefgrantfoffaf 
patentfunderfSectionf107,ftherefshallfinsteadfbefsentfafduplicatefsetfoffthefapplicationf 
documentsflaidfopenfforfpublicfinspectionf(Sectionf101(3)). 

(2)ffInjunctionsfunderfSectionf147(2)fmayfnotfbefissuedfbeforefthefentryfintoffullfforcef 
andfeffectfoffthefpatentfgrant. 

Willful Patent Infringement 

159.—(1)ffAnyfpersonfwhofinfringesfafpatentfshallfbefcondemnedfbyfthefcourtftofaffinef 
offupftof360ftimesfthefper diem ratefforfcalculatingffines. 

(2)ffThefsamefpenaltyfshallfbefimposedfonfthefownerforfdirectorfoffanfenterprisefwhof 
doesfnotfpreventfthefinfringementfoffafpatentfcommittedfbyfafpersonfworkingfforfhimforfonf 
hisfbehalffinfthefcoursefoffthefactivitiesfoffthefenterprise.ffWherefthefownerfoffthefenterprisefisf 
aflegalfentity,fthisfprovisionfshallfapplyftofthefbodiesfoffthefenterprisefthatfhaveffailedftof 
preventfsuchfinfringement.ffThefenterprisefshallfbefjointlyfandfseverallyfliablefwithfthefguiltyf 
partyfforftheffinesfinflictedfonfthefbodies. 

(3)ffProsecutionfshallftakefplacefonlyfatfthefrequestfoffthefinjuredfparty. 

Claims under Private Law 
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160.  ThefassertionfoffclaimsfunderfSectionf150fshallfbefsubjectftofthefprovisionsfoff 
TitlefXXIfoffthefCodefoffCriminalfProcedure,f1975,fFederalfLawfGazettefNo.f631,fasf 
amended.ffBothfpartiesfshallfbefentitledftofappealfagainstfthefdecisionfonfthefclaimfforf 
compensation. 

Characteristics of Criminal Prosecution 

161.  CriminalfprosecutionfshallfbefgovernedfbyfSectionsf148,f149,f157fandf158,f 
mutatis mutandis, andfalsofbyfSectionf156fwithftheffollowingfderogations:ffthefperiodfoffonef 
monthfunderfSectionf156(3)fshallfbeginftofrunfonfthefdatefonfwhichfthefcriminalfcourtfcallsf 
uponfthefguiltyfpartyftofcertifyfthatfhefhasffiledfafpetitionfforfnullityfwithfthefPatentfOffice,f 
thatfnullityfdeclarationfproceedingsfarefalreadyfpendingfbetweenfthefpartiesftofthefdispute,forf 
thatfhefhasfengagedfinfsuchfproceedingsfasfinterveningfthirdfparty.ffIffthefguiltyfpartyfdoesfnotf 
filefthefpetitionfforfnullityfinftime,fthefcourtfshall,fwherefitfconsidersfnullityfoffthefpatentftofbef 
possible,fmakefthefpetitionfforfnullityfex officio.ffThefpartiesfinfsuchfproceedingsfshallfbefthef 
courtfmakingfthefpetition,fthefprivatefplaintifffandfthefguiltyfparty:ffthefcostsfarisingfinfthef 
coursefoffsuchfproceedingsfshallfbefdeemedfcostsfoffthefcriminalfproceedings. 

Jurisdiction 

162.—(1)ffThefCommercialfCourtfoffViennafshallfhavefexclusivefjurisdictionfforf 
actionsfandfinjunctionsfunderfthisfFederalfAct.ffThefboardf(Sectionf7(2)ffirstfsentence,fSectionf 
8(2)foffthefRulesfoffJurisdiction)fshallfdecidefirrespectivefoffthefvaluefoffthefmatterfinfdispute.ff 
Thefsamefshallfapplyftofinjunctions. 

(2)ffJurisdictionfinfcriminalfmattersfunderfthisfFederalfActfshallfbelongftofthefViennaf 
ProvincialfCourtfforfCriminalfMatters. 

Petitions for Declaratory Decisions 

163.—(1)ffAnyfpersonfwhofproducesfindustrially,fwhofputsfonfthefmarket,foffersfforf 
saleforfusesfanfobject,fappliesfafprocessfonfanfindustrialfscaleforfintendsftoftakefsuchfstepsf 
mayfapplyftofthefPatentfOfficefforfafdeclarationfagainstfthefownerfoffthefpatentforfthef 
exclusiveflicensee,fstatingfthatfthefobjectforfthefprocessfisfnotfcoveredfeitherfcompletelyforf 
partlyfbyfthefpatent. 

(2)ffThefownerfoffafpatentforfthefexclusiveflicenseefmayfapplyftofthefPatentfOfficefforfaf 
declarationfagainstfanyfpersonfwhofproducesfindustrially,fputsfonfthefmarket,foffersfforfsalef 
orfusesfanfobject,fappliesfafprocessfonfanfindustrialfscaleforfintendsftoftakefsuchfsteps,fwhichf 
declarationfshallfstatefthatfthefobjectforfthefprocessfisfcoveredfeitherfcompletelyforfpartlyfbyf 
thefpatent. 

(3)ffPetitionsfunderfsubsectionsf(1)fandf(2)fshallfbefrejectedfiffthefpartyfopposingfthef 
petitionfprovesfthatfanfinfringementfactionfconcerningfthefsamefobjectforfprocess,ffiledfpriorf 
toftheffilingfoffthefpetitionfforfafdeclaratoryfdecision,fisfpendingfbeforefthefcourtfbetweenfthef 
samefparties. 
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(4)ffThefpetitionfforfafdeclaratoryfdecisionfmayfrelateftofonlyfonefpatent,fincludingfanyf 
patentfoffaddition.ffThefpetitionfshallfbefaccompaniedfbyfanfaccuratefandfclearfdescriptionfoff 
thefobjectforfprocess,fandfdrawingfwherefnecessary,finffourfcopies.ffOnefcopyfoffthef 
description,fandfoffthefdrawingsfiffany,fshallfbefattachedftoftheffinalfdecision. 

(5)ffWhenfjudgingfthefscopefoffprotectionfoffthefpatentfwhichfisfthefsubjectfmatterfoff 
thefdeclarationfproceedingsfthefPatentfOfficefshallftakefintofaccountfthefcontentsfofftheffilesf 
offgrantfandfthefpriorfartfprovedfbyfthefparties. 

(6)ffThefcostfoffthefproceedingsfshallfbefbornefbyfthefpetitionerfiffthefopponentfhasfnotf 
provokedfthefpetitionfbyfhisfconductfandfrecognizesfthefclaimfwithinfthefperiodfallowedfhimf 
forfhisfreply. 

(7)ffInfallfotherfrespects,fthefprovisionsfonfthefprocedurefforfchallengefshallfapplyftofthef 
declarationfprocedure. 

Infringing Objects Exempted from Elimination and Withdrawal 

164.—(1)ffInfringingfobjectsf(Sectionf148f(1))fmanufacturedfinffulfillmentfoffafcontractf 
withfthefmilitaryfauthoritiesfandfmeansfpreparedfforftheirfmanufacturefmay,finfsoffarfasfthef 
militaryfauthoritiesfproveftheffilingfoffanfexpropriationfrequestfwithinfafperiodftofbefspecifiedf 
byfthefcourtf(Sectionf29),fneitherfbefeliminatedfunderfSectionf148fnorfwithdrawnfunderf 
Sectionf26foffthefCriminalfCode. 

(2)ffThefdamagefcausedfbyfsuchfinfringingfobjectsftofthefpartyfhavingfsufferedfthef 
expropriationfshallfbeftakenfintofconsiderationfforfthefoverallfcompensation. 

Obligation to Provide Information Regarding Patent Protection 

165.  Anyfpersonfwhofdesignatesfproductsfinfafmannerflikelyftofgivefthefimpressionfthatf 
theyfenjoyfpatentfprotectionfshallfonfrequestfprovidefinformationfregardingfthefpatentfonf 
whichfsuchfdesignationfisfbased. 

V.ffFEES 

Application Fee and Annual Fees 

166.—(1)ffForfeveryfpatentfandfforfeveryfpatentfoffaddition,fanfapplicationffeefoff700f 
schillingsfshallfbefpayablefonffiling. 

(2)ffInfaddition,fanfannualffeefshallfbefpayablefforfeachfpatentfinfproportionftofthef 
durationfoffprotectionfrequested. 

(3)ffThefannualffeefshallfbe: 

Schillings 
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forf thef firstf yearf plusf af feef off 350f schillingsf forf thef sixthf andf everyf 
subsequentf pagef off thef specificationf andf patentf claimsf (laidf openf tof 
publicf inspection)fandf350fschillingsfforf thefthirdfandfeveryfsubsequentf 
sheetfoffthefdrawingsfattached..................................................................... 900 

forfthefthirdfyear ................................................................................................. 1,000 
forftheffourthfyear ............................................................................................... 1,300 
forftheffifthfyear.................................................................................................. 1,400 
forfthefsixthfyear ................................................................................................. 1,900 
forfthefseventhfyear ............................................................................................ 2,400 
forfthefeighthfyear............................................................................................... 3,400 
forfthefninthfyear ................................................................................................ 4,200 
forftheftenthfyear................................................................................................. 5,100 
forfthefeleventhfyear ........................................................................................... 6,400 
forftheftwelfthfyear ............................................................................................. 7,200 
forfthefthirteenthfyear ......................................................................................... 8,000 
forftheffourteenthfyear ........................................................................................ 11,700 
forftheffifteenthfyear ........................................................................................... 14,700 
forfthefsixteenthfyear .......................................................................................... 16,000 
forfthefseventeenthfyear...................................................................................... 20,000 
forfthefeighteenth................................................................................................ 24,000 

(4)ffForfpatentsfoffadditionfwhichfarefnotfdeclaredfindependentfpatentsf(Sec.f28)faf 
singlefannualffeefshallfbefpaidfforfthefentirefperiodfoffvalidity:ffthisffeefshallfbefATSf4,500f 
plusfATSf350fforfthefsixthfandfeveryfsubsequentfpagefoffthefspecificationfandfpatentfclaimsf 
laidfopenftofpublicfinspectionfandfATSf350fforfthefthirdfandfeveryfsubsequentfsheetfoffthef 
drawingsfattached. 

(5)ffThefannualffeesfshallfbefpayableffromfyearftofyearfinfadvance,ffromfthefdayfwhenf 
thefapplicationfwasfpublishedfinfthefPatentfGazettef(Sectionf101).ffWhere,fhowever,fthef 
patentfisfgrantedfwithflegalfeffectfonlyfafterfthefbeginningfoffthefsecondforfanyfsubsequentf 
year,fcountedffromfthefdayfwhenfthefapplicationfwasfpublishedfinfthefPatentfGazette,fthef 
annualffeesfforfthesefyearsfshallfbefpayablefonfthefdayfafterfthefpatenteefhasfbeenfnotifiedfoff 
thefpatent’sfentryfinfthefPatentfRegister. 

(6)ffTheffirstfannualffeefshallfbefpaidfwithinffourfmonthsfoffthefdatefoffpublicationfoff 
thefapplicationfinfthefPatentfGazettef(Sectionf101),ffailingfwhichfthefapplicationfshallfbef 
deemedfwithdrawn. 

(7)ffThefsecondfandfsubsequentfannualffeesfmayfbefpaidfthreefmonthsfbeforefthefduef 
date.ffTheyfshallfbefpaidfnotflaterfthanfsixfmonthsfafterfthefduefdate.ffWheneverfpaymentfisf 
madefafterfthefduefdate,fafsurchargefoff20fpercentfoffthefannualffeefshallfalsofbefpaid.ffTheref 
shallfbefnofsurchargefforfannualffeesfwhichfdofnotfbecomefduefuntilfnoticefhasfbeenfgivenfoff 
thefentryfoffthefpatentfinfthefPatentfRegisterf(subsectionf(5)). 

(8)ffPaymentfoffannualffeesfmayfbefmadefbyfanyfpersonfinterestedfinfthefpatent. 
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(9)ffThefapplicationffeefshallfnotfbefrefunded.ffHalffofftheffirstfannualffeefshallfbef 
refundedfiffthefapplicationfisfwithdrawnforfrejectedfafterfpublicationfinfthefPatentfGazettef 
(Sectionf101).ffAnyfotherfannualffeesfwhichfhavefbeenfpaidfbutfhavefnotfyetfbecomefduefshallf 
befrefundedfiffthefpatentfisfwaived,frevokedforfdeclaredfnullfandfvoid. 

(10)ffThefnumberfoffpagesfoffthefspecificationfandfpatentfclaimsflaidfopenftofpublicf 
inspectionfandfthefnumberfoffsheetsfoffdrawingsfattachedfinfaccordancefwithfsubsectionsf(3)f 
andf(4)fshallfbefcalculatedfasffollows: 

1.ffupftof40flinesfshallfbefcountedfasfafpage; 

2.ffrepresentationsfoffformulaefshallfbefcountedfasffullflinesfinfaccordancefwithfthefareaf 
theyfoccupyfonfthefpage; 

3.ffincompletefpagesfshallfbefcountedfasffullfpages; 

4.ffanfareafwithfmaximumfdimensionsfoff34fcmfbyf22fcmfshallfbefcountedfasfafsheet. 

Procedural Fees 

168.—(1)ffTheffollowingfproceduralffeesfshallfbefpayable: 
Schillings 

1.fforftheffilingfoffoppositionf(Sectionf102) ....................................................... 800
 
2.fforftheffilingfoffanfappealf(Sectionf70)fwhereftherefisfnofadverse 

Party............................................................................................................. 900 
Whereftherefisfanfadversefparty................................................................... 2,600 

3.fforfanyfpetitionftofbefdealtfwithfbyfthefNullityfDivision................................ 2,900
 
4.fforfanfappealf(Sectionf138)............................................................................. 4,400
 
5.f(a)fforfafpetitionfforfentryfoffthefrightfoffpriorfuserf(Sectionf2.3 ...................
 

(4)),fafpetitionfforfentryfoffanfassignmentf(Sectionf33(2)fand ....................
 
(3)),finfthefcasefofftransferfinter vivos,fafpetitionfforfentryfof.....................
 
aflicenseforftheftransferfoffaflicensef(Sectionsf35ftof37)forfa ......................
 
petitionfforfanyfoffthefentriesfinfthefPatentfRegisterfprovided....................
 
forfinfSectionf43 .......................................................................................... 800
 
(b)fforfanfapplicationfforfanfentryfrelatingftofafdisputefinfthe.....................
 
PatentfRegisterf(Sectionf45) ........................................................................ 330
 
(c)fforfafpetitionfforfanfextensionfofftheftimeflimitfsetfforfthe ....................
 
submissionfoffafcasefinfreplyftofthefpreliminaryfdecision...........................
 
(Sectionf99f(4))............................................................................................ 170
 
(d)fforfafpetitionfforfsuspensionfoffpublicationfandflayingfopenfof ............
 
afpatentfapplicationf(Sectionf101(4)),fwherefthefdurationfof ......................
 
suspensionfrequestedfexceedsfthreefmonths,fforfeveryfsubsequent ............
 
three-monthfperiod,fperiodsfofflessfthanfthreefmonthsfbeing......................
 
countedfasffullfthree-monthfperiods ............................................................ 800
 

6.f(a)fforfafrequestfforfthefcarryingfoutfoffafsearchfunderfSection .....................
 
57af(1).......................................................................................................... 2,200
 
(b)fforfafrequestfforfthefpreparationfoffanfexpertfopinionfunder .................
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Sectionf57af(2)fwherefthefstatefoffthefartfisfindicatedfbyfthe ...................... 
applicant ...................................................................................................... 2,200 
(c)fforfafrequestfforfthefpreparationfoffanfexpertfopinionfunder ................. 
Sectionf57af(2)fwherefthefstatefoffthefartfhasftofbefassessed ...................... 
byfthefPatentfOffice..................................................................................... 3,300 

(2)ffTheffeesfprovidedfforfinfsubsectionf(1)2ftof5fshallfbefpaidfforfeveryfapplicationfandf 
everyfpatentfwhichfisfthefsubjectfoffthefappealforfpetition. 

(3)ffTheffeefforfanfappealf(subsectionf(1)2fshallfbefrefundedfiffthefappealfisfessentiallyf 
successfulfandfiffthefproceedingsfhavefbeenfconductedfwithoutfanfadversefparty.ffHalffoffthef 
feesfprovidedfforfinfsubsectionf(1)3fandf4fshallfbefrefundedfiffthefpetitionftofbefdealtfwithfbyf 
thefNullityfDivisionforfthefappealfisfdismissedforfthefproceedingsfarefterminatedfwithoutfanyf 
hearing.ffHalffofftheffeesfprovidedfforfinfsubsectionf(1)5fshallfbefrefundedfiffthefpetitionfisf 
withdrawnfbeforefafdecisionfisftaken.ffIf,finfthefcasefoffsubsectionf(1)5(d)fsuspensionfisfnotf 
grantedfforfthefentirefdurationfappliedfforfandfiffanfamountflessfthanfthatfpaidfisfduefforfthef 
durationfapproved,fthefexcessfamountfshallfbefrefunded.ffThefamountfoff1,600fschillingsfshallf 
befrefundedfonftheffeeffixedfinfsubsectionf(1)6(a)fandf(b)fandfthefamountfoff2,700fschillingsf 
shallfbefrefundedfonftheffeeffixedfinfsubsectionf(1)6(c)fiffthefpetitionfisfrejectedforfwithdrawnf 
beforefthefdatefoffservicefoffthefexpertfopinion. 

(4)ffSpecialffeesfforfofficialfpublications,fcertifications,fextractsffromfthefRegister.ff 
LettersfPatent,fpriorityfdocumentsfandfofficialfcertificatesfmayfbeflaidfdownfbyfordinance.ffInf 
thefdeterminationfofftheffeesfforfeachfparticularfcase,fwhichfshallfnotfexceedfATSf330,f 
accountfshallfbeftakenfofftheflaborfandfmaterialfrequiredfforfthefofficialfservicefinvolved.ffTof 
thefextentftofwhichffeesfdependfonfthefnumberfoffpagesforfsheets.ffSectionf166(10)fshallf 
apply. 

(5)ffPetitionsfforfofficialfpublicationsfandfpetitionsfwhichfmayfbefacceptedfonlyfafterf 
officialfpublicationfunderfthisfActfshallfbefrefusedfiffthefrelevantffeesfarefnotfpaidfinftime. 

Method of Payment of Fees 

169.ffThefmethodfoffpaymentfofftheffeesfchargedfwithinfthefjurisdictionfoffthefPatentf 
Officefasfwellfasftheftypefoffthefprooffoffpaymentfshallfbeflaidfdownfbyfordinance,fwhichf 
shallfspecifyfinfparticularfwhenfanyfpaymentfisfdeemedftofhavefbeenfmadefinftime.ffThef 
ordinancefshallfbefsofframedfasftoftakefintofaccount,fonfthefonefhand,fmethodsfoffpaymentf 
availablefotherfthanfpaymentfinfcashfand,fonfthefotherfhand,fthefneedfforfsimplefandf 
economicalfverificationfbyfthefPatentfOffice. 

Stamp Duty 

170.ffLettersfpatentfissuedfunderfthisfActfshallfbefexemptffromfstampfduty.ffInfallfotherf 
respectsfthefprovisionsfregardingfstampfdutyfandfdirectfchargesfshallfremainfunaffected. 

Exemption from Payment of Fees 
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171.—(1)ffThefPresidentfoffthefPatentfOfficefshall,fonfrequest,fgrantfafrespitefforf 
paymentfoffthefapplicationffeefandfoffthefannualffeefforftheffirst,fsecondfandfthirdfyears,forfoff 
somefofftheseffees,fupftofthefduefdatefforfthefsecond,fthirdforffourthfannualffeesfiffthef 
applicantfprovesfthatfhefisfwithoutfmeansforffilesfafpetitionfthefevidentfpurposefoffwhichfisf 
thefproductionforfsavingfoffenergy.ffInfsuchfcases,fthefgrantfoffthefpatentfappliedfforfmustfnotf 
appearfwithoutfprospectfoffsuccess.ffTheffeesfinfquestionfshallfbefcancelledfiffthefpatentf 
expiresfbyfthefendfoffthefthirdfyearfoffthefperiodfoffprotection.ffFailureftofpayfthefdeferredf 
applicationffeefshallfcausefthefpatentftofexpire,faccordingftofthefperiodfoffrespitefgranted,fatf 
thefendfofftheffirst,fsecondforfthirdfyearfoffprotection.ffThesefprovisionsfshallfalsofapplyftofthef 
applicationffeefandfthefannualffeesfforfpatentsfoffaddition.ffThefperiodftofbeftakenfintof 
considerationfbeginsfonfthefdayfoffpublicationfoffthefapplicationfforfafpatentfoffadditionfinfthef 
PatentfGazettef(Sectionf101). 

(2)ffThefPresidentfoffthefPatentfOfficefshallfcancelftheffeesfprovidedfforfinfSectionf168f 
(1)1ftof4fandf5(c)fandf(d)fiffthefapplicantfprovesfthatfhefisfwithoutfmeansfandfiffthefpetitionforf 
thefremedyfforfwhichftheffeefwouldfbefpayablefisfnotfclearlyffrivolousforfwithoutfprospectfoff 
success. 

(3)ffWhenfdecidingfwhetherfthefapplicantfisfwithoutfmeans,fthefapplicant'sfpresentforf 
prospectivefincome,fhisfcapitalfandfthefchargesfbornefbyfthefcapitalfandfthefnumberfoff 
personsfthatfhefisfmaintainingfshallfbeftakenfintofaccount. 

(4)ffWherefafrespitefhasfbeenfgrantedfforfpaymentfoffaffeefunderfsubsectionf(1),f 
paymentfofftheffeesfreferredftofinfsubsectionf(2)fwhichfwouldfbefpayablefbyfthefapplicantf 
duringfthefprocedurefconcerningfhisfapplicationfshallfbefdeemedftofhavefbeenfcancelled. 

(5)ffThefprivilegefaccordedfunderfsubsectionf(1)fshallfnotfpassftofthefbeneficiary'sf 
successorfinftitle.ffWhereftherefarefseveralfpatentfapplicantsforfseveralfpartiesftofafdispute,fthef 
respitefmayfbefgrantedfonlyfiffthefrequirementsfareffullfilledfbyfallfpartiesfconcerned. 

172.ffThefprivilegefunderfSectionf171fmayfbefgrantedfalsoftofcitizensfoffforeignfStatesf 
which,faccordingftofafnoticeftofbefpublishedfbyfthefPresidentfoffthefPatentfOfficefinfthefPatentf 
Gazette,fgrantfessentiallyfthefsamefprivilegeftofAustrianfcitizens.ffWherefsuchfafStatefgrantsf 
thefprivilegeftofAustrianfcitizensftofafsmallerfextentfthanfthatfprovidedfforfinfSectionf171,faf 
correspondingfrestrictionfmayfbeforderedfforfcitizensfoffsuchfState. 

Change in the Amount of the Fees 

172a.—(1)ffIffthefprovisionsfoffthisfFederalfActfconcerningfthefamountfofffeesfaref 
changed,fthefnewfprovisionsfshallfapply,firrespectivefoffsubsectionsf(2)fandf(3),ftofallf 
paymentsfwhichfarefmadefafterfthefentryfintofforcefoffthesefprovisions,forfwhichfarefpaidf 
beforefthefentryfintofforcefoffthesefprovisions,fbutfwhichfarefintendedfforfpetitionsfwhichfaref 
submittedfafterfthefentryfintofforcefoffthesefprovisions. 

(2)ffTheffirstfannualffeefandfthefannualffeefforfpatentsfoffadditionfshallfbefpaidfinfthef 
amountsfasfindicatedfinfthefrespectivefdecisionsfpursuantftofSec.f101(1). 
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(3)ffFeesfforfthefpaymentfoffwhichfafrespitefisfgrantedfshallfbefpayablefinfthefamountfinf 
forcefatftheftimefthefrespitefwasfgranted. 

VI.ffFINALfPROVISIONS 

173.ffTheffollowingfshallfbefresponsiblefforfthefimplementationfoffthisfAct: 

1.ffinfthefcasefoffSectionf51,fthefFederalfGovernment; 

2.ffinfthefcasefoffSectionsf18,f29(4),finsofarfasfitfrelatesftofthefdeterminationfoffthef 
requestfforfcompensation,f42,f49(4)fandf147ftof156,fandfalsofSectionsf158ftof162,f164fandf 
165,fthefFederalfMinisterfoffJustice; 

3.ffinfthefcasefoffSectionf24(2),fthefFederalfMinisterfoffFinancefinfagreementfwithfthef 
FederalfMinisterfoffEconomicfAffairsfandfthefFederalfMinisterfoffNationalfDefense; 

4.ffinfthefcasefoffSectionf74(2)fandf(3),finsofarfasfitfrelatesftofthefappointmentfoffjudges,f 
andfalsofinfthefcasefoffSectionf126,fthefFederalfMinisterfoffEconomicfAffairsfandfthefFederalf 
MinisterfoffJustice; 

5.ffinfthefcasefoffSectionsf56fandf170,fthefFederalfMinisterfoffEconomicfAffairsfandfthef 
FederalfMinisterfoffFinance; 

6.ffinfthefcasefoffSectionf168(4),fthefFederalfMinisterfoffEconomicfAffairsfinfagreementf 
withfthefFederalfMinisterfoffFinance; 

7.ffinfthefcasefoffSectionf57(2)fthefFederalfMinisterfoffEconomicfAffairsfinfagreementf 
withfthefFederalfMinisterfoffForeignfAffairs; 

8.ffinfthefcasefoffallfotherfprovisionsfoffthisfAct,fthefFederalfMinisterfoffEconomicf 
Affairs. 

173a.ffSectionf2fpara.f2,fSectionsf3,f4fsubsec.f1,fSec.f48fsubsec.f1,fpara.f2ftof4,fSec.f48f 
subsec.f3,fSec.f62fsubsec.f4fpara.f2,fSec.f92fafsubsec.f4,fSec.f102fsubsec.f2fpara.f2ftof7.fSec.f 
102fsubsec.f3fandfSec.f106finfthefwordingfvalidfbeforefthefentryfintofforcefoffthefFederalfActf 
FederalfLawfGazettefNo.f634/1994fshallfcontinueftofbefapplicableftofpatentsfandfpatentf 
applicationsffiledfbeforefJanuaryf1,f1994. 

174.—(1)ffThefSectionsf21,f60fsubsec.f4fandf5.fSec.f64fsubsec.f3fandf4.fSec.f68,f78f 
subsec.f1,fSec.f79,f89fsubsec.f1.fSec.f90,f94fsubsec.f2,fSec.f99fsubsec.f5,fSec.f166fsubsec.f3f 
andf4,fSec.f168,f169,f171fsubsec.f2,ftheftitlefoffSec.f172fa,fSec.f172fa,ftheftitlefoffPartfVIfasf 
wellfasfSec.f173finfthefwordingfoffthefFederalfActfFederalfLawfGazettefNo.f418/1992fshallf 
enterfintofforcefasfoffthefbeginningfofftheffourthfmonthffollowingfthefpromulgationfoffthef 
FederalfActfFederalfLawfGazettefNo.f418/1992. 

(2)ffSec.f167fshallfceaseftofbefinfforcefasfoffthefendfoffthefthirdfmonthffollowingfthef 
promulgationfoffthefFederalfActfFederalfLawfGazettefNo.f418/1992. 

(3)ffSec.f4fsubsec,f3.fSec.f21,fSec.f48fsubsec,f1fpara,f2,fSec.f50,fSec.f77,fSec.f81fsubsec.f 
3.fSec.f90,fSec.f91fafsubsec.f1,ftheftitlefoffSec.f92fb,fSec.f92fb,fSec.f102fsubsec.f2fpara.f2ftof4f 
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asfwellfasfSec.f192fsubsec.f5finfthefwordingfoffthefFederalfActfFederalfLawfGazettefNo.f 
211/1994fshallfenterfintofforcefasfoffAprilf1,f1994. 

1 AnfauthorityfunderfthefFederalfMinistryfoffFinancefdealingfwithflegalfbusinessfrelatingftofStatefproperty. 

AT015EN Patents,fLawf(Consolidation), pagef68/68 
07/07/1970f(1994),fNo.f259f(No.f819) 


	Patents Act 1970 as amended
	TABLE OF CONTENTS
	I. GENERAL PROVISIONS 
	Patentable Inventions
	Exceptions to Patentability
	Novelty
	Right to a Patent
	Employees' Inventions
	Right to be Named as Inventor
	Representatives
	Effect of a Patent
	Relationship of Co-Patentees
	Term of the Patent
	Expropriation
	Patentee's Obligation to Comply with the Legal Provisions
	Transfer
	Liens
	Voluntary Licenses
	Compulsory Licenses
	Transfer of a License
	Abuse of Patent Rights
	Entry in the Patent Register
	Charges
	Entries Relating to Disputes
	Expiry
	Revocation
	Declaration of Nullity
	Declaration of Lack of Title
	Declaration of Dependence
	Right of Retaliation
	Time Limits

	II. PATENT AUTHORITIES AND PATENT INSTITUTIONS 
	Scope of the Patent Office's Activity
	Services Rendered and Information Given by the Patent Office
	Location and Composition of the Patent Office
	Institutions of the Patent Office
	Decisions in the Divisions
	Official Robe
	Business Routine
	Appeals against Decisions of Divisions
	Supreme Patent and Trademark Chamber
	Reasons for Exclusion
	Representatives of the Parties
	Prohibition of Unauthorized Representation
	Patent Gazette
	Patent Register, Patent Documents
	Inspection of Files
	Samples of Deposited Microorganisms
	Administrative and Disciplinary Penalties
	Service of Documents

	III. PROCEDURES 
	A. Grant of Patents
	Filing of a Patent Application
	Disclosure
	Unity
	Requirements of the Application
	Division of the Application
	Conversion of the Application
	Priority
	Preliminary Examination
	Rejection of an Application
	Publication of the Application and Laying Open for Public Inspection
	Opposition
	Procedure for Opposition
	Assessment of the Evidence and Decision
	Costs
	Application for a Patent by the Opponent
	Grant of Patent Without Opposition Proceedings
	Appeals
	Letters Patent, Publication
	Patents of the Federal Authorities
	Refusal
	B. Expert Opinions
	Requirements for and Processing of Petitions
	C. Contesting of Patents
	Making a Petition
	Immediate Rejection
	Form and Contents of the Petitions
	Third Party Intervention
	Procedure for Petitions Contesting a Patent
	Preliminary Proceedings
	Termination of Proceedings Without a Hearing
	Public Notice of the Hearing
	Hearing
	Evidence and the Taking of Evidence
	Deliberation and Vote
	Costs
	Contents of the Decision
	Announcement of the Decision
	Record
	Assistance of the Courts
	Reopening of Proceedings
	Reinstatement into the Former Status
	Execution
	Appeals
	Proceedings before the Supreme Patent and Trademark Chamber

	IV. INFRINGEMENT OF PATENTS AND OBLIGATION TO PROVIDE INFORMATION 
	Right to Demand an Injunction
	Claim for Elimination
	Publication of the Judgment
	Monetary Claims
	Accounting
	Employer's Liability
	Liability of Several Persons
	Prescription
	Process Patents
	Preliminary Questions
	Treatment of Prejudicial Proceedings by the Nullity Division and the Supreme Patent and Trademark Chamber
	Provisional Patent Protection
	Willful Patent Infringement
	Claims under Private Law
	Characteristics of Criminal Prosecution
	Jurisdiction
	Petitions for Declaratory Decisions
	Infringing Objects Exempted from Elimination and Withdrawal
	Obligation to Provide Information Regarding Patent Protection

	V.FEES 
	Application Fee and Annual Fees
	Procedural Fees
	Method of Payment of Fees
	Stamp Duty
	Exemption from Payment of Fees
	Change in the Amount of the Fees

	VI. FINAL PROVISIONS 
	173.ffTheffollowingfshallfbefresponsiblefforfthefimplementationfoffthisfAct:
	173a.
	174.




