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*REASONS*

On 13th March 1987 I dismissed the plaintiff's claim
and my reasons for so doing follow.
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The plaintiff filed a writ on 6th February, 1984
alleging infringement in 1980 by the defendant and others
of a copyright in a certain song entitled "Doh Try That®.
The defendant by summons dated 28th May 1984 applied to
strike out the writ, Statement of Claim, and all subseguent
proceedings.

The ground on which it was sought tc have the writ
struck out was that it was frivolous and vexatious and an
abuse of the process of the court as the action if there was
one was statute barred. 1In support of the application two
affidavits sworn to by Carocl BHernandez were filecd on 28th
May 1984.

In Ronex Properties v _John Laring 1982 3 AER 961
at p.p. 965 - 966 Donaldson L.J. said:

The matter is not in fact free from
authority. It was considered in Riches v
D.P.P. 1973 2 AER 935 [1973] 1 W.L.R. 1015,
in which the earlier cases were reviewed.
There the grcunds put forward in support
of the application tc strike out included
an allegation that the claim was frivclous
and vexaticus and an abuse of the process
of the court. Accordingly, the ccurt was
able to comsider evidence and it is under-
standable that the claim could be struck
out. Of the cases referred to, it scems
that only in Dismore v Milton 1938 3 AER
762 was ah attempt made tc strike cut
solely on the grounds that the Limitation
Acts applied and accordingly no cause of
actiocn was disclosed.

3/... Greer




Greer and Slesser L.J.J. held that such
an applicaticn must fail for the reascns which
1 have already indicated and contrasted the
effect of the statute of limitations with that
of the real property limitation Acts. That
being a two-judge Court, we are not °
strictly bcund by its decisicn, but I have nc
doubt that it was right. Where it is thought
to be clear that there is a defence under the
Limitation Act, the defendant can either plead
that defence and seek the trial of a prelimi-
nary issue or, in a very clear case he can
seek to strike cut the claim that it is
frivolous, vexaticus and an abuse of the Pro-
cess of the court and support his application
with evidence.

By a Prcclamaticn dated 12th June 1912, the then
Governcr of Trinicad and Tcbago, acting under Secticn 37
of "The Copyright Act 1911* (1 and 2 George V.C. 46) pro-
claimed that that Act shculd take effect in Trinidad and
Tobago frum 1lst July 1912,

By the Copyright Act 1985 (No. 13 of 1985), the
Copyright act 1911 sc far as it applied to this country was
repealed. The Copyright Act 1985 was passed by both Houses
of Parliament as at 30th April 1985 but it was to come into
effect on Proclamation by the President. The Copyright Act of
1985 was proclaimed on 3rd January, 1986,

It is clear therefore that between 1980 - the date when
the alleged infringement of the copyright occurred - and
1984 - the date on when the writ was issued by the plaintiff -
the law in force in Trinidad and Tobage in relation to the
infringement of the alleged copyright was The Copyxight Act
1911. Section 10 of the Copyright aAct 1511 reads as follows:
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a.

An action in respect of infringe-
ment of co ight shall nct be commenced
after the expiration of three years next
after the infringement.

If the alleged infringement took place in 1980
and the writ was issued in 1984 it is manifest that by the
time the writ was filed the period of three years would have
expired and therefore the plaintiff's claim must have been
statute barred. Since it was clear that the plaintiff's
claim was statute barred, the application of the defendant
to strike out the claim on the ground that it was frivolous,
vexatious and an abuse of the process of the court was sus-
tained and the action dismissed with costs. This T did being
guided by the principles stated in the Ronex case. I did
noct in the circumstances find it necessary to deal with the
other grounds raised in the application. In fact Attorney
for the applicant never really pursued them.

Dated this 8th day of February, 1988.

ivel Blackman
Judge




