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iN THE HIGH COURT CF JUSTICE

H.C.A. No. 499 of 1993

IN THE BLTTER OF THE TERMS AKD
COWRITIONS OF THE GRANT CF
CERTLAN GERZERALL LICENCES &5
DEFIIRED EY SECTION 54 OF THE
COPYRIGHT ACT, 1585

LD
Ili THE MATTER OF TLE CCPYRIGHT
LCT 1565

BETWEEL
CCl TELEVISICH LIMITED
and hpplicants

PRIME RaDIO Lil.ITED

LND
THE CGPYRIGHT ORGLWNISATION OF
TRINIDALD ARD TOBAGO LIMITED Respcncent

Hr. &. Jacelen S.C. and F. Hoseln
for mpplicants

Mr. E. Prcscrtt foxr Rospencdent

BEFORE THE BON. MR, JUSTIiCE CLRLTON BEST

*3 0D GMENT*

Cn 17th February 1593 the applicants herein filed & Kotice of
Originating lioiion seeking:

(1) & ceclaration i1hat rthe applicenits ought
tc be granted gencral licences to roccord
certain copyrighted musiciesl works and
performances and to make seproducticns,
recerds anc copies therccf for sale with-
in the four mcenth pericé provided for in
section 36(2) cf the Crpyright ZLct 1985;

{2) a ceelaration that the terms and con-
diticns on which the respondent is
prcparcd te grant the gpplicants general
licences as cdefined by scction 54 cf the
Copyright Act 1985 fcr radic: and telc-
vision brcadcast respectively cf ccrtain
copyright musicial wcrks and perfcrmances
Are unreasonablc; and

(3) that pursuant tc the previsicns of secticn
57 cf the said isct, the Court shculd
¢~termine the terms #n¢ cenditions on which
the said licence cughi tc be grantced o

the =pplicants.
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The gr-uncs upcn which the application was fcunded, were that
a Gispute ha? ariscn bctwechn the parties as to the guantum ~f thc
respectivce licone~ fecs payable to the rcsponcent for the sald
licenc~s. Thc rcspondent maintained *hni the proper licence f<es
should be twr znd cne hzlf percent (2.5%) of *nct acvertising
revenuc® in the case of radic brcaccasts, ané one point six twe
five percent (1.025%) f “gross advertising rcvenue™ in the case

of *clevisicn.

On thc s~i¢ 17:h instent my lerrnec broiber kKr. Jusiicc Razack
granted the applicents leave tc scxve thc rosponcent with- short notice
«f the szid Hctics cf Originating Motion and the matter was listed

in the Motion Court on 18th instant.

The «viccnce ¢n behalf of the applicants ccnsistec of 2n
~fficavit with cxhibits, sworn by Kr. Richrxc. nthony Hencerscn,
Managing Direccter cf the applicant Ccmpenies. Senior Crunsel
sought . and was granted leave~ t. allcw Mr. celby Wilscn tc give
viva vrce evidcnc.. cn behalf of the applicants, but at the crucial
time Mr. Wils-n cculé not be located; sc the mattexr prcceeded on
the afficavic ~f kr. Hencdcrscn alcnc. The responcent dic nct offcr

any evicencc.

This paucity of evidcnce cn the path <f bcth parties has
1~ft this Couri in 2 mcst invidious positicn, as the Ccurt is
recuircd te proncunce cn the reascnablencss f the acticns cf the
respcncent withouw® the bencfit of thre cvidcnce cf the responaent.
However, this Court will makc the Lost ~f the cvidcnce preseontoed.
The situsticn is further cempounce? by the fact that Ccunscl on
poth sifes wer. unablc te cffer cuthcritics #s assistance tc the
Ccurt, save n fleeiing referencc T —aragraphs 16.26 anc 16.27 <t

The Mcdern Law cf Cocpyright {16¢G e, ) Leddic, Prcscrtt & Victcria.

THE LURDEW OF PROCF:

1n The Kedeorn Law cf Copyright  (supra) ot reragraph 16.27

the learncd auihers satecd:

"On such/...3
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"On such an ~pplicaticn to the Tribunal the
burden of procf is cn the opplicant ¢ shew
that the licencc cffered tc him is unrcascn-
ablc; but hc deoes neot have tc show that the
prrpesals ¢f the licensing boCy are unreascn-
aklc cn any fcoting..."

PRIME RaLTO LIMITED:

i.5 2t October 1992 Primce Racdio Lid. {Prime Radio) had baoen
in operaticn for 1€ menths, withcut A licencc cr without meking ~Any
saymcnts tc ith- s~spcndent. Prime Radio admittec thet pericrmencc
rcy~ltics ha? ¢ bLe paié < the recspendont on Lchelf of its members,
but insisted that the basis fcxr [-ymen® (one cf the terms end cen-—

<iticns) was subjoct i~ muturl agrecment thrcugh ncgetiatica.

THE RESPONDEIT 'S FORMUL.. FOLR PLYMENT OF ROYALTIES: (thc existing ratcs):

in the rcsprnéoni’s vicw, the size ~f the sudicnce the staticn
reachos cctermines tho ndvertising rat.s — largoir audienccs mcant
highcr ratcs and in turn hi¢hcr rovonuc. The respondenl claimec
2.5% cf Prime Radio's hiet Ldvertising Reoveruc (WAR). NaR Leing
infined as Gress névertising Revenuce (GAR) minus 15% Trade Commissicn.
% .id mot ennsidcr s Ceductables the 2% commission paid €C prime
Radio  grjcsmcn -nd the 2% annual tclecrmmunicaticns licence frem
GhR. This t-riff ihe respcnient suggested weuld afply, with necessary

rchate, until 3lst Decenber 1593.{The nropesec rates).” Tho

prepesed rates of 5% of RLR was suggestoed for the yeers 1994 and
1$95. if Prime Radio's usc of ccpyrighics music was 25% less than
its transmiss’ cn hours, the staticn would Le ccnsiderced a Yalk
Station and in such a situaticn the tariff would be 3.5%. The

cxisting rates were apglied evenly by the respendent thrcughcout the

incustry.

THE LPPLICAWT FORMULI. FOR PLYMENT OF OY.LTIEG:

The rationalc fcr Prime Radin rcfusing te pay royaliies cn all
rivertising revonuce was that all revenu: wes nct generated by music.
Prime iocic s net [ogpared te make payments from revenue arising
frem ;rogrammes ir which there was ne musicial input. an uns;ccific
percentace of nrcic Primc's pregramming was talk shows from which a

highcr/...4
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hichcr rrte was availelle and from which 40% <f its acdvertising
revcnue was Jcrivel. The spplicantdmeved frcm 2 neg-tiated positicn
cf peyment cn music actually brcadcast, +~ 50% <f net revenuc after
cormissiocns, o 2.5% cf 60% of NAR after “cducticns cf 15% agency
commissicns, 2% in-house saleperscn's ccommission ancd 2% anhual

telecommunica-i~ns liccnce.

PoIME Ki.DIO GE2YS i ILTELGM LICENCE:

in the spirit of cstmklishing a gecd working relaticnship
with the rcspendent . Prime asdic issucd twe cheques in Lhe sum cf
$50,006.00 c=>ch ~r 3r< and 30th Wovember 1552, cnd was issue” with
=n intcrin liconce up 4+ 31st Decomber 1952, However, Prime Lenidio

insistec thei the cutstanding peymen’s werce subjcct Lc negetiations.

THE HLPIOHLL CoiliTVLL COMMISSION'S (1LiCC) SiLE OF BRORDCAST RIGHTS:

The rcspri en* incdicated thoi its ccncern with the sale of
the brca crsting ricbhts Ly LCC t~ Prime iLadic, thrcugh CCN, was that
the crpyricht un’cr the said ccntract wruzld be rcegpected anc thrt
its mombers wore accquately remuncrated. The respondcent insistel
+that frxr Prime Radio t~ cxercise iis ccniract with RCC, . Prime Radio
must cLtair the responccont's autherily tc use its repertoire
music. Further, thet its esuthorisaticn was neeed tc make audic
tapes for ccmmorcizl purpeoses within the four menths rericé of the
release of the latast piece ¢f music on The said tape.

The respen ont was willing €~ focilitate Prime ladic in this

cnc eaveur cn ornfition that:

(1) Prime nadin sign brck Jdaied agreements for
broadcasting licences.

(2) That all cutstanding licence fees Lc

L7270 in the fcllowing mennar — 50% immecia-—
<ly ard. the kalence by 2 equzl instalmentis
cn 1~ last day <f Felruary, March anc april
1553,

{3) This schecule of paymznts should be kept
currcnt with menihly payments <ue in the year,

By two noiifications Jatcd Sth ancd 12th February 1893, thc
resrcn .ent inirymed Prime Radic thece it shcould “osist immediatcly
frem making ursutherised use of its copyrighted music cn its

airways/...5
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aiways. On 1Gih February 1993, Prime iacic responced reminding tho
respcrcent that it ha¢ fcrwarced $1G0 » 000 on acccunt cf its incebted-

ness itc the rasprnlent and cffercd to ronay the balance cdue tc rhe

t

respondont, Ly whotever formula adcpred Ly three instalments at the

1}

enc ¢f Februcry, Merch and ipril 19¢3. On i7ih February 1953 Primc

nhacic ccmmencc. thesc proceccings.

DECISI0:

- havc crmpared Fncé cocnirasied the cconfliciing bits £ evilencc
with that up-n which there has ILccn oCrocment, anc. ¢n a balancz cf
orebabilitics I hold as a fact:

(1) Primc Radic «id make unruthcrised use cf the
~asprnientts copys lghter m:ieriel until an inte-
Aim liccnce was issucd = iti in Dccember 1852.

(z) Prime Racic acknnwlodlge @ debt tc the respon-
Cont cn unpaid rcyalties ond. mace 2 payment
cn acc~unt « £ $100,000.

(2) Primec k~cic apé the resprncent ciffercd as tr
h~w rhr ackncwledged <obt was te be caleulatic.

(4) Dospitec protestaticns that it wishcd to impTrove
its relaticnshipz with the respondeni, Prime
Radic allcewec fhe debt €7 accumulate.

() Prims Recic landc? a contract wilh the Haticnal
Cernival Commissicn fox cnverage of Carnival
ice3, This contract invrlved meking use <f
ccpyrichted matcricl cwncd by the rcspoencent.

hat the rcspendent cinsidered the said conoract
cci bargaining point vpon which to heave all
»a pffrirs financial and lcgal, ticied up with
rime kaGcic mn 1ts owr hCrms.

—
(%}
Nt
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{7) + 16th instant P-ime nodGic capitulated tc the
cyms cictated by the respondent anc on 17k

ccmmenced. thes. procecedirys.

(" C‘

i have Lerne in mind that this is a disputc between business-—
men, and that o Ceourt shoul” make no attcmpt toe impese its will
upcn them, c& they ~wc the besi jucges £ what zre in their best
intercsis.

The canons of cajitalism mcy shock the scnsitivity of certeain
sectors of tn- sccicty. In this world doctrines akin to equity Co
not exist as was suggested by Counsel for the respondent. Be that

as it/...,ﬁ-..ﬁ
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a&s it may, busincss perscns have set certain standards for themselves
ané they must bc judged Ly those standerds.

Bearing the feoregeing in minc, I ask mysclf:

(1) Vviculd a reascnablc businecss porson,
similarly circumstancec os the respendent,
have actcd in the manncr in which the
rcspencent. Cid?  and

(Z) Lccking at the rosponcent:’s acticns from
o helistic point of view, wculd the
respencent have has the spprchation of
211 rcascnable minded business persons?

Before I answer thc questicns poscd.; I wish te indicate thnat
prayers nces. 1 anc 3 <f the Originating Mcticn filed herein, 1
cisallcw con the ground cf insufficicney of evidence. 1 turn now C
deal with thc remaining praycr - that of no. 3 and I wculd answer
beth questicns in the pesitive.

1 have noct cecalt wilh the first applicant's claim as I con-
sider that ~f the 2nd applicant's, though differcnt, tc run cn
perallcl tracks anc the finding I melic in respect of the 2nd appli-
cant, I apply tc the 1lst applican.. In the premises I hcld that
this applicaticn hes failed ancd the Originating Motion filcC on
17th ¥Fcoruary 1953 be dismissecd. The costs of this application is
tc be taxed anc paz:d by the applicaont {0 the responccnt cortified
fit for ILdvocate ittorncy. Bowoever, the costs ¢n the preliminary

peint raisce. by the respendent is te ko taxed and paid tc the

applicants by .hc respondent.

Datec this 19%th doy ff'Fcbruary 19%3.

Carlton Dest
Judge



