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80. In considering the reasonableness of time which is substantially a
question of fact a point of law arises and it is this—whether the time allowed
by the Ndtice is to be considered or whether it is the actual fime allowed.

81. I can find no case which deals with this point, I, however, incline
to the view that it is that which the notice gives, but having regard to the
conclusion I have come to on this issue in the case it is unnecessary for me
lo express a definite finding.

82. On this second main issue of the case I find as a fact that neither
the time allowed by the Notice nor the time actually allowed was reasonably
sufficient for the Company to remedy the breaches required by paragraph 3
of the said Notice.

83. In the result the plaintiff Company succeeds,

84. Judgment for the plaintiff Company:—
(1) Recovery of the demised premises situate at 84, High Street, in
the Town of San Femando comprised in the said Deed of Lease.
(2) Damages for breach of covenant for quiet enjoyment contained in
the said Deed of Lease, and/or for trespass.

85. On the question of damages it is necessary to proceed with the further
hearing of the action for the purpose of assessment, it having been agreed
by Counsel for the parties, on the suggestion of the Court, that the issues in
the case other than damages be first determined.

86. Costs to the plainliff to be taxed,
Judgnent for the planiff with costs.

THE FLORSHEIM SHOE COMPANY v. CAMERON

[SupremE Court (Gilchrist, Ag. C.J.), October 30, 3!, November 1, 16,
1030.]

No. 403 of 1937,

Passing off—Trade Mark—Patents, Designs amd Trade Marks Ordinance,
Cap. 189 (Now Ch. 3. No. 18.)—-Obligation lo register—Fraudulent
registration—Trade Mark not vegistrable—Cancellation of entry in Register
—Reputation of goods—Injunction.

The F, Company, was a U.S. Company which had been manufacturing
shoes for over forty years. The distinctive trade mark of such shoes had
always been 'Florsheim’ and the Company was duly registered in the
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U.5.A. ag The proprietor of such trade mark. Wherever its shoes were
sold they bad acquired a reputation for guality. From 1931 until 1934,
through its agents S. Tid., the F, Company sold shoes in Trinidad at
the rate of two hundred pairs per year. In 1934 5. Ltd., went into
liguidation. The final winding up of 5. Ltd, was completed on
7th September, 1935, In Apnl, 1935, the defendant C. applied for and
obtained the registration in the Trinidad Trade Marks Register of a frade
mark the esseniial particular of which was the word "Florsheim’ and of
himself as proprietor thereof. This trade mark was practically a facsimile
of the F, Company’s mark. At the time of thiz registration the F. Company
had nmo agent in Trinidad and no knowledge of C's action. On
26th February, 1936, ancther agent, B., was appointed by fthe F.
Company who however found that as a consequence of C's registration
af the . Company’s mark he was unable to sell any shoes. On the F,
Company suing C, in a passing off action,

Herp: (1) The F. Company were under no obligation' to take steps
to register their mark under seclions 39 and 40 of the Ordinance and so
avoid the logs complained of,

{2} On the facts the registralion by C. was fraudulent and
“‘calenlated to deceive’ within the meaning of 3. 41 of the Ordinance and
therefore his trade mark was not legally registrable under 8. 33 (1) (e].

{3} The court had power under ils equity jurisdiction to order
C. to take steps to have his entry in the Kegister removed, in-spite of
there being no provision in the Ordinance enabling the court to make such
an grder. The coort would not allow the ordinance to be made an instru-
ment of fraud.

{4) Whether the F. Company had abandoned the right to its
mark in Trinidad or not was a question of its intention; and in fact it had
not abandoned it

{(5) The F. Company had established that its trade mark was
known and had acquired a reputation in Trinidad to a degree sufficient to
entitle it to an injunction restrainiog the defendant from using the mark
and passing off ‘his goods as those of the plaintiff company.

Cases referved to :

(1} Reddawmay v, Banhawm, [LEOS] A.C. 100

(2} Amguz v, Avgns, 25 E.R. BOO.

(3) MeCowmich v. Grogan, 4 E. & T. Appeals 82

(4) Mcdndrew v, Bassett {1864), 10 L.T. 442 (HLL.).

(5) Orr-Ewing & Co. v, fofmsion & Co., |8 Ch, D, 434 (C.A,) and 7 App.
Cas. 219 (ELL.).

(8) Powell v. Bivmingham Vinegar Brewery Co., [1888) 2 Ch. (C.A.) snd
[1807] A.C. 711 (HL).

(7} Valeniing Meat Juice Co. w. Tha Vaeleniing Exbact Co. ([300),
6 TL.E., 522

() Pofret », fules Poivel Lid. and A. F, Nash. {ﬂ'srfuy an Frade Marls,
Gth ed. p. 558).
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(0) Panhard ot Lovassor v. Pankard Levassor Motor Co. Ltd. (1901),
70 L.]. Ch, 738,

(10) Hall v. Barrows, 32 L.J. Ch. 548.

{11) Monson & Co. v. Boehm, 26 Ch.D). 398,

Actron brought by The Florsheim Shoe Company against |. Frederick
Cameron for damages for passing off the plaintiff's goods as his own;
for an injunction, declaration and other relief. The facts and pleadings
in the case sufficiently appear from the judgment of the trial judge.

GiLcurist, Ag. C.J. ¢

1. This is a passing off action in which the plaintiff company (hereinafter
eferred to as the company) alleges that the defendant copied the name and
rade marks of well known boots and shoes manufactured by the company
md passed them off on the public of Trinidad as his boots and shoes, and
Jaims (—

(i) a declaration that the defendant procured by fraud the entry,
No. 21 of 1935, in the Register of Trade Marks kept by the
Registrar General of the Colony,

(ii) a declaration that the Trade Mark in respect whereof the said entry
was made was not registrable by the defendant when it was so
registered,

(ili) an Order directing the defendant to cancel the said enfry in the
Register of Trade Marks of the Colony,

(iv) an injunction restraining the defendant, his servants and agents :—

(¢) from distributing among dealers in Trinidad and Tobago,
and from selling and for causing Lo be distributed or sold
under the name ‘“‘Florsheim’ boots, shoes and other
footwear manufactured by any person, firm or corporation
other than the company or

(b) from passing off or causing, procuring or assisting any
person firm or corporation to pass off boots, shoes or
other footwear not in fact manufactured or sold by the
company as being boots shoes or other footwear manu-
factured or scld by the company,

(v) damages,

(vi) such further and/or other relief as to the Court may seem just.

2. The principle of law governing a case such as this is clearly stated
in Reddaway v. Banham (1). At p. 204 the LorD CHANCELLOR says: "‘I believe
the principle may be very plainly stated, and that is that nobody has a right
o represent his goods as the goods of somebody else.”” At p. 210
Lorp HercueLL says: ““The name of a person, or words forming part of the
common stock of language may become so far associated with the goods of
a particular maker that it is capable of proof that the use of them by them-
selves without explanation or qualification by another manufacturer would
deceive a purchaser into the belief that he was getting the goods of A. when he
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was really getting the goods of B. In a case of this description the mere proof
by the plaintiff that the defendant was uwsing a name, word, or device which
he had adopted to distinguish his goods would not estitle him to any relief.
He could only obtain it by proving further that the defendant was using it
under such circumstances or in such manner as to put off his goods as the goods
of the plaintiff."’

3. On notice to the defendant at the instance of the company, for the
purposes of this case only, the defendant admits the several facts herennder
subject to certain qualifications or limitations:—

i. That the plaintiff is a corporation incorporated under the laws of
the State of Illinois, U.S.A. with its principal office at 541 West
Adams Street, in the City of Chicago in the said State of Ilinois.

2. That the plaintiff is and has been for many years past duly registered
in the U.S.A. under the laws of the country as proprietors of the
trade marks of which facsimiles are marked respectively ‘A",
e i T St R T RL) L L R AR T IR
and attached to the plaintiff's notice to admit herein dated the
12th April, 1930.

3. That one of the essential particulars of the said trade marks is and
always has been the word *'Florsheim"'.

4. That for a continuous period of over forty years the plaintiff has
been manufacturing boots, shoes and other footwear bearing one
or other of the said trade marks referred to above,

5. That for a continuous period of over forly years the plaintiff has
been selling boots, shees and other footwear bearing one or other
of the said trade marks referred fo above, but not that such sales
have been in any particular country of the world.

6. That the plaintiff's said boots, shoes, and other footwear have been
for many years past and are being sold extensively in the U.S.A.
and other parts of the world, but in some only, and not in all other
parts of the world.

7. That the plaintiff's said boots, shoes and other footwear have a
general reputation amongst the public of being of very high quality.
But in such parts of the world only in which they are and have
for many years past been extensively sold.

8. That the shoes now produced and marked 1 to 13 are typical samples
of the shoes manufactured and sold by the plaintiff as aforesaid.

9. That the shoes produced by the plaintiff with their said notice to
admit and marked “P" is a shoe manufactured in Great Britain
and sold by the defendant in Trinidad.

10. That the said shoe marked “F" is not manufactured or sold by or
on the behalf of the plaintiff or with the plaintiff's authority or
consent,
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11. That the plaintiff does not manufacture and has never manu-
factured shoes in Great Britain,
12. That the plaintiff had no agent in Trinidad in the year 1835 and
was not aware of the defendant’s application to register the Trade
Mark registered by him and referred to in the Statement of Claim.
No evidence was led for the defence.

4. It is clear that on the 24th of April, 1935 the defendant applied for and
obtained the registration of the trade mark entered in the Trade Marks Register
of the Colony No. 21 of the year 1935, and of himself as the proprietor thereof,
the essential particular of which is the word “Florsheim®, and the design of
which is a reproduction of, and bears a marked resemblance fo the design of
the company’s trade marks, in other words practically a facsimile of the
company’s trade marks, the existence of which the defendant was fully aware.
Further it appears that at or about the time of the registration of the said trade
mark by the defendant the company had no knowledge of the proposed registra-
tion or the said registration.

5. Counsel for the defendant submitted that if the company is entitled to
use the name ““Florsheim' they are not damnified by the registration by the
defendant of the trade mark, No. 21 of 1935, in that they could have taken
steps under Section 39 and 40 of the Patents, Designs and Trade Marks
Ordinance, Cap. 189, to obtain registration of the word “Florsheim’’ and
their trade marks.

6. Whilst it is open to the company to take such a course I fail to sec
that they were under necessity to do so.

7. The next queslion for consideration is that raised by paragraph 8 of
the Statement of Claim, namely,—that the said trade mark appropriated and
registered by the defendant did not at the date of the application for registration
cquply with the requirements of Section 33, Subsection (1) of the Ordinance,
Cap. 189, and that the same was not registrable by the defendant, and for
a declaration to this effect, and that the said registration, No. 21. of 1935, in the
Register of Trade Marks of the Colony was procured by fraud, and for an
order directing that the Registrar General rectify the register by expunging
and/or removing therefrom the said entry.

8. The submissions of Counsel for the defendant are that the said registra-
tion by the defendant is registrable under the provisions of Section 33, Sub-
section (1) (e) of the Ordinance and that, if it is not calculated to deceive,
Section 41 of the Ordinance does not apply.

9, The submissions of Counsel for the company are that it is not so
registrable in that the defendant fo put it bluntly stole from the company
the word '‘Florsheim'' and their trade mark, and in so doing his conduct
was calculated to deceive and Section 41 applies.
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10. I have no hesitation in saying that on the evidence the defendant in
registering the Trade Mark, No. 21 of 1935, did so with the full knowledge that
it was calenlated to deceive and made use of the Ordinance, Cap. 189, for the
frandulent purpose net only with the view of his own dishonest advantage
bul also with the effect of preventing the company from using jts own trade
name and design. His whole conduct and actions in this respect and sub-
sequently were and are clothed in frand and deception and saturated with
dishonesty. I therefore hold that the said name and mark were not Jegally
registrable under the said section. '

(1. With respect to the other part of this question Counsel for defendant
submits that there is no power in the Court to order the Registrar of Trade
Marks to remove or expunge the said etitry of registration, and in this respect
referred to a passage at p. 272 of the 2nd Edition of ExrLy oN TRADE MARKS and
to a statement of CHITTY, ]., in the case of dinslie & Co's. Trademark, “that
this is not a guestion of Equity; this is a question of right under the Skatate,”

12, Now as peinfed out by Counsel for the company this statement of
Crrrry, J., iz founded on the fact that in England there is provision in the
Act permitting action to be taken under the Stafute for the removal from the
register of a trade mark which provision finds no place in the local enactment
(Cap. 183).

13, It 13 clear and settled law thal Courts will pot allow a Statute to bhe
used as an instrument of fraud such as is clear in the case of the defendant
here.

4. This being so and there being no provision in the local enactment
similar to that of the English Act empowering the Court to order the removal
of the registration of a trade mark from the Register, this does not mean and
cannot mean that a Court of Equity is rendered impotent, The jurisdiction of
a Court of Equity in respect of frand is that it acts on the person—the con-
science of the patty—so gmlty of frand and fastens upon him a personal
obligation—see Angus v, Angus (2} McCormick v, Grogan (3.

i85, Thus though the Court has no power to order the Registrar of Trade
Marks to expunge and/or remove from the Register the entry, 21 of 1035, the
Court iz nevertheless fully seized with the power to fasten upon the conscience
of the defendant and order and compel him to himseif and at hiz own expense
to cancel and/or remove the said entry from the Regster of Trade Marks of
the Colony. I entertain no doubt this is a proper order to make in this case.

16, The next question is as to the proof necessary to entitle the company
to the injunction prayed for apgainst the defendant, Counsel for the defendant
submits that the company must prove that they had a trade mark that is
known and has acquired a reputation as their distinctive trade mark and not
abandoned but kept alive, that the titie the company must show is a universal
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repulation as to the use of their shoes so far as this Colony is concerned, put
in other words the company must show a connection by a number, apparently
considerable or at any rate substantial, of probable dealers in, or parchasers
of their goods, and non-abandonment of such. In support of this submission he
referred to p. 541 of the 4th edition of KLy on Trape Marks,

I7. This passage reads: ‘Mo length of time during which the use of the
badges in question by the plaintiff or his predecessors must have extended
can be laid down, although it seems safe to assume that an actual and practical
knowledge of the connection between them and him by a number, apparently
considerable, of probable dealers in or purchasers of the goods must be
shown . . . . . =

I would emphasise the words “"mo length of time during which the use
...... can be laid down' and the words “'probable dealers in or purchasers

Counsel for the company referred to the Gth edition of Keriy on TraDs
Marxs, p. 36 and p. 428 and parficoladly to MeAndrew w. Basseil (4).

18. T do not propose to go into the lengthy submission and cases on this
head of the case; they are fully and clearly recorded in my notes.

19. I, however, specially note the fnl]nwillg—-ﬂﬂriﬂm o, Bassett (4);
Orr Ewing & Co. v. Johnstos & Co. (5); Powell v. Birmingham Vinegar
Brewery C. (B); Valenting Meat Jwice Company v. The Valeniine Exiract
Company (7); and to Poiret v. Jules Poirel Lid. and A. F. Nash (8); Panhard
el Levassor v. Panhard Levassor Molor Co., Lim. (9). Sege also Hall
v. Barrows (10),

20. In McAndrew v. Bassett (4) at p. 444 the Lorn CrancELLOR says;
“The subatance of the argument of the defendant is this, that, supposing the
eourt interferes upon the ground of properly in a trade mark, that property
must be regarded as the wffspring of such an antecedent user as will be
stfficient to have acquired, for the article stamped, general notoriety and
reputation in the market, and that the property cannol be held to exist until
the fact of that general user, that notoriety and that public reputation, have
been proved lo exist. Now [ am by no means driven fo the necessity of
determining when, for the first time, property may be said to be established
in a trade mark. The elements of the right to that property may be represented
as being, the fact of the article being in the market as a vendible article, with
that stamp of trade mark, at the time when the defendants imitate it. The
essential qualities for constituting that property probably would be found to
be no other than these: first, that the mark has been applied by the plaintiffs
properly; that iz to say, that they have not copied any other person’s mark,
and that the mark does not invelve any f[alse representation; secondly, that
the article so marked is actoally a vendible article in the market; and thirdly,
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that the defendants, knowing that to be so, have imitated the mark for the
purpose of passing in the market other articles of a similar description . . . . |
It is impossible, therefore, to say that a case so circumstanced has not all
the element of the cases that require the interposition of this court, There is
the deliberate imitation of the mark previously existing in the market, The
thing is done in order that the rival articles of the defendants manufacture
may be brought into the market in rivalry with that which is there."

In Hall v, Barrows (10) at p. 55 the MASTER OF THE Roirs says:—"'Tt
is clear from a variety of decided cases, that a manufacturer who has originally
stamped his geods with a particular brand, has a property in his mark at law,
and can sustain an action for damages for the use of it by another. It is also
clear that Courfs of equity will restrain the use of it by another person.
It has sometimes been supposed that a manufacturer can only acquire such
a property in a trade mark as will enable him to maintain an injunction against
the piracy of it by others, by means of a long-continued use of it, or, at least,
such a unse of it as is sofficient to give it a repufation in the markel where
such goods are soid. But I enterfain great doubt as to the correctness of this
view of the case. The interference of a Court of equity cannot depend on the
length of time the manufacturer has used it. If the brand or mark be an old one,
formerly used, but since discontinued, the former proprietor of the mark
undoubtedly cannbt retain such a properly in it, or prevent others from
using it; but, provided it has been originzlly adopted by a manufacturer, and
continously, and still used by him to denote his own goods when brought
into the market and offered for sale, then I apprehend although the mark
may not have been adopted a week, and may not have acquired any reputation
in the market, his neighbours cannot use that mark."”

21. Here it might be convenient to state that Counsel for the defendant
in the course of his address said that: If the Court as a matter of law held
that there was fitle to the use of the name or word ‘Florsheim’ by the
plaintiff company in Trinidad, then the use by the defendant of his mark
as registered (No. 21 of 1935) is calculated to deceive.

22, On a full and careful consideration of the submissions of Counsel
and the cases cited I find as follows:that
(i) The name “Florsheim' in the United States of America stands for
good quality shoes and has acquired a reputation that the name
assures the gooud quality of the shoes.
(ii) It was in consequence of demands for these shoes by American
oil drillers resident in Trinidad that the firm of Stodarts Ltd., in
1031, commenced importing them into the Colony although the
Managing Director of the firm had never previously heard about
them. The clear inference from this is that the demand must have
been sufficiently great to justify the firm i doing so,
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(iii) Stodarts Ltd., approached the company to do business and on

their request an agreement was entered into with the company by
which Stodarts Ltd., were appointed sole agents and importers
of the company's shoes in the Colony and that such shoes were
high grade shoes and were sold for $15 to $16 a pair and were
regularly imported and sold very well.

(iv) Following the intraduction in the Colony these shoes were on the

(v)

market as a vendible article with the trade name “Florsheim'’ and
marks of the company at the time when the defendanl adopted
the said name and imitated the trade mark of the company and
further they became known to local people resident in the oilfields
and acquired a sufficient reputation in Trinidad to induce some
prople other than oil drillers to purchase them by name.

Apart from their reputation there is a market in Trinidad for good
quality shoes.

(vi) in the first three to four years of their importation' into the Colony

despite the high price charged for them Stodarts, Ltd., were able
to sell approximately 200 pairs of these shoes each year and this
goes to show that these shoes had gained for themselves in Trinidad
a definite reputation, at any rate amongst the oilfields community
of the Colony.

(vii) In 1934 Slodarts Ltd., went inte liquidation, A Receiver was

appointed by the debenture holders on the 24th March, 1934,
The Receiver so appointed was removed on the 7th May, (034 and
W. F. Bryden of the fiitm of A, S. Bryden & Sons who carry
on business in the Colony as commission agents was appointed
Receiver in his place.

(viii) The final winding up of Stodarts Lid., was completed on the

7th September, 1935 and Bryden ceased to acl as Receiver and
the nolice of cessation of his acling is dated the 14th September,
1653 and filed on the 16th September, 1035,

(ix) When the liquidation of Stodarts Ltd., became eflective the firm

(x)

had in stock shoes of the company and these were sold in due
course of the liquidation. As to when they were actually sold there
is no evidence,

On the 24th April, 1935 the defendant applied for and obtained
the registration of the trade mark entered in the Trade Marks
Register of the Colony as No. 21 of that year, and himself as the
proprietor thereof, the essential particulars of which is the word
“Florsheim'” and the design of which is a reproduction of and
bears marked resemblance to the design of the company’s frade
marks, in other words practically a facsimile.
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(xi) On the 26th February, 1936 W. F. Bryden, of the firm of

(i)

A. S. Bryden & Sons of the Colony, was appointed agent in the
Colony of the company and received samples of their shoes to
show to merchants with a view to doing business; he showed the
sald shoes to Messrs Hoadleys, Stephens and others of the Colony
who told him they could not buy the shoes as the “‘Florsheim"
brand of shoes had been registered in Trinidad by Cameron the
defendant. In consequence of this he took legal advice, he dis-
covered that the “Florsheim’ brand of shoes had been registered
by the defendant as the proprietor of the mark. In view of the
attitude of the merchants and the advice he received he did nol
further offer to the merchants the company’s shoes. As soon as
he is able he proposes fo sell the company's shoes in the Colony.
There is a large market for the sale of shoes i the Colony.

The defendant was fully aware from the time of the first importation
of the company’s shoes into Trinidad of the word ““Florsheim™
and the design used by the company to distinguish their shoes
and that he recognised the very good quality of these shoes and
realised the reputation they had acquired and were acquiring so
ag to make them readily saleable to persons in Trinidad who were
willing o pay the price for good quality shoes. Further that from
his knowledge of the footwear trade he was aware that that reputa-
tion was justifiably acquired.

(xiii) That defendant considered it sufficiently worth his while to seize

the first opportunity which offered to steal the company’s ftrade
name ‘‘Florsheim’ and their design and to have them impressed
on shoes manufactured in Great Brifain for him and to be sold by
him, the clear purpose being to deceive the public or a certain
section of it in the Colony into believing his shoes to be of the
company’s manufacture and frandulently to exploit for his own
advantage the sale value of the company’s trade name and design.
His conduct in adopting the name “Florsheim’’ and the company's
trade is the best evidence of his intention to pass off his goods as
those of the company, and pregnant proof of the reputation of
their shoes in the Colony and that he considered it a desirable
thing to steal their trade name and design.

{xiv) The company was satisfied that it had won for ils shoes a sufficient

(xv)

reputation in Trinidad fo justify it in appointing an agent in the
Colony after the liquidation of Stodarts Ltd,, but it was prevented
from continuing to sell its shoes in the Colony by reason of the
defendant’s registration, No. 21 of 1935, as his own of whatl was
and is really the company’s trade name and design on their shoes.
By reason of the company's agents, Stodarts Ltd., going into
liquidation the company's shoes ceased temporarily fo be sold in
Trinidad.
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This fact, however, in my opinion does not prove abandon-
ment by the company of their trade name and design in the
Colony in respect of the sale of their shoes, or an intention to do so.

The case of Monson & Co. v. Beehm (11) is a clear anthority
that abandonment is one of intention to be inferred from the facts
of the particular case, there must be either direct evidence showing
such intention or evidence so distinct that such intention can be
inferred.

Whether it be for the defendant to prove abandonment or
whether it be for the company to prove non-abandonment I hold
that the company neither abandoned nor had any intention to
abandon their trade name and design in the Colony; the evidence
shows the contrary, but that at present the company is prevented
from selling their shoes in Trinidad under their trade name and
designs by the fraud, deception and dishonesty of the defendant.

(xvi) The defendant admits that on the 11th August, 1936, the company's
solicitor wrote him a letter referring to ""Florsheim'’ shoes.

On the 26ih November, 1837, the writ in this action was
filed, the Statement of Claim was delivered on the 9th April, 1938,
the Defence was delivered on the 3ist May, 1938, and the admis-
sions of the defendant filed on the 19th April, 1930.

Notwithstanding the letter of the I1th August, 1936, and the
delivery of the Statement of Claim the defendant admits that shoes
similar to the shoe, Exhibit A’ (marked ""P"', wvide admission
0), are still being sold by him in the Colony. Stedart says that
the mark on this shoe “A' appears to be the mark of the
“Flossheim’ shog imported by his firm, This of itself is clear
evidence of fraudulent intention. See Orr Ewing v. Johnson (5).

23. In my judgment the company has fully established their case against
the defendant and is entitled to: —

(@) a declaralion that the registration’ by the defendant No. 21 of 1935
in the Trade Marks Register of the Colony is calculated to deceive
and js fraudulent and ought to be set aside,

(b) an order that the defendant forthwith and at his own cost and
expense take all steps prescribed by section 56 of Cap. 189 fo
procure the cancellation of the registration by him of the Trade
Mark, No. 2[ of 1935, in the Trade Marks Register of the Colony

(c) an order that the defendant, his servants and agents, each and
every of them, be perpetually restrained from selling or offering
for sale, or advertising for sale under the trade name of
“Florsheim"" or any other description of which “Florsheim"' forms
part, or distributing amongst dealers in the Colony or from selling
or distributing or causing to be sold or distributed under the name
“Florsheim'’ any boots, shoes or other footwear manufactured by
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any person other than the plaintiff company in such a manner as
to pass off or cause or procure ar assist any person, firm or corpora-
tion to pass off hoots, shoes or other footwear not in fact
manufactured and for seld by the company as being boots, shoes
or footwear manufactured or sold by the plaintiff company,

(d) an order that the defendant forthwith deliver on ocath fo the
plainfiff company's agents in Trinidad, Messts. A, 5. Bryden &
Sons, at No. 2 Abercromby Street, Port-of-Spain, all hoots, shoes,
and other footwear in his possession or confrol bearing the name
“Florsheim™ or the mark registered as No. 21 of 1935 by him in
this Colony. Alsp all boxes, wrappers, circulars, advertisements
and other documents bearing the name and /or mark aforesaid.

On the delivery up to the company’s agents, Messrs. A. S.
Bryden, of the said bools, shoes and footwear, the defendant to be
at liberty in the presence of a representative of the company to
remove the said name and mark on the said boots, shoes and other
footwear so delivered up at his own expense and to the satisfaction
of the company or their agent, and on such being done the said
boots, shoes and other foolwear to be delivered back to the
defendant, the company not to be responsible for any damage
not occasioned through any act or default on their part or for
any cause beyond their control.

{¢) that an enquiry be directed as to the profits made by the defendant
from the sale of all or any boots, shoes and footwear bearing the
trade mark registered as No. 21 of 1935 of the Colony from the
date of the registration of the said irade mark down to the date of
delivery by the defendant of the said boots, shoes and other foot-
wear as ordered in (d) above.

(f) that the defendant do pay to the plaintiff company the amount of
such profits (if any),

(g) the defendant must pay the plaintiff company their costs of this
action to be taxed,

(fs) liberty to all parties to apply.

24, 1 should like to express my appreciation of the able manner in which
Counsel for the parties presenfed their case to the Court and to thank them
for the assistance they have given me.

1 especially thank Mr, Wooding, Junior Counsel for the company, for
the form in which he made his submissions which was of great assistance
to me.

Judgment for the plaintiff accordingly.



