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COPYRIGHT COMMISSION --------

JUDGMENT
(DELIVERED BY BALKISU BELLO ALIYU, JCA}

This appeal is against the judgment of the Federal High Court
sitting at Uyo, Akwa Ibom State, delivered on the 1°t July 2020 in
respect of Charge NO: FHC/UY/53C/2075, containing two counts

that read as follows:

OUNT ONE

That you Mr. Chinonso Ugochukwu, male, trading under
the name and style of DE-CHITEZ Bookshop, of NO. 17
Grace Bill Road, in Akwa lbom State on or soout the 13%

tay of August 2014, within the Uyo judicial division ai
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the Federal High Court of Nigeria did expose and offer
for sale for the purpose of trade or business 578 (five
hundred and seventy eight) infringing copies of various
literary works which titles include but are not limited to
Holy Bible (Revised Standard), Progressive mathematics
book 1 (JSS), Technical Drawing for School certificate
and GCE, Eze Goes to School, ICT Model Questions and
Answers, A-Z of JAMB's Use of English, 21%* Century
Dictionary e.t.c. in which copyrights subsist in favour of
various right owners without the consent and
authorization of the copyright owners thereby
committed an offence contrary to and pumshable under
Section 20 (2)(a) of the Copyright Act, Cap. €28, Laws of
the Federation of Nigeria 2004.

COUNT TWO

That you Mr. Chin‘dﬁs’o Ugochukwu, male, trading under
the name and style of DE-CHITEZ Bookshop, of NO. 17/
Grace Bill Road, in Akwa Ibom State on or about the 13t™
day of August 2014 within the Uyo Judicial dIVISIOH of
the Federal ngh Court of ngerla did have in your
possession, other than for private or domestic use 578
(ﬁve hundred and seventy eight} mfrmgmg copies of
- var ious hteraxy works which titles include but are not
hmlm to H@i‘y Bible (Revised Standard), Progressive
mathematics book 1 (JSS), Technical Drawing for School
certificate and GCE, Eze Goes to School, ICT Model
Questions and Answers, A-Z of JAMB's Use of English,
21st Century Dictionary etc. in which copyrights subsist
in favour of various right owners without the consent
and authorization of the copyright c¢wners thereby
committed an offence contrary to anc’i punishable under
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Section 20 (2)(c) of the Copyright Act, Cap. €28, Laws of
the Federation of Nigeria 2004.

The Appellant pleaded not guilty to the charge and in proof of its
case the prosecution called four witnesses and tendered the

alleged pirated literary works. The Appellant also testified in his
defence but did not call any other witness. At the end of the

hea}mg of ev1dence parties summed up their cases in written

~ddresses and the case was adjourned for judgment. -

In the trial Court's judgment, the learned trial Judge found and
held that the prosecution proved the charge again"s‘t the Appellant
beyond reasonable doubt and convicted him of the two counts
charge. He was sentenced to.one ye:a}r' hﬁprisonment or an option

of N30, OOO fine for each of the Lwo COunts

The Appellant was ag’?'jeved Wlth his conviction and sentence
and he filed hls noﬁce < f}'appeal on the 24% August 2020 relying

on six gr ounds of appeal The appeal was entered on the 27t

August 2020 Wlth the transmission of the 1ec0rd of proceedings
to thiS COLIHZ after which the Appellant’s brief of argumem settled
by C. DDO ESQ. was filed on the 8% February - 7021 deemed
properly filed on the 315*5 January 2022. The learned counsel
proposed a lone issue for the determination of the appealjd_lus:

Whether the Prosecution proved each or any of the
two-counts charge against the Accused person
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beyond reasonable doubt to warrant the conviction

of the Appellant by the trial Court.
In opposing the appeal, the Respondent filed its brief of argument
settled by its Director, Legal Departmént, EMEKA OGBONNA ESQ.
on the 19% July 2021 but deemed properly filed on the 31¢
January 2022. The learned counsel proposed two issues for
determination, as follows:

1. Whether the Respondent proved each of the

two counts against the Appellant beyond
‘reasonable doubt to warrant his bemg found

guilty

2.  Whether Section 25 of the Copyrlght Act, 2004
is a pre-condition to the enforcement powers
of the Respondent under Section 38 of the
Copyright Act, 2004

Areply brief was ﬁled by the Appellant on the 8™ November 2022,
but deemed ploperly fﬂed on the 31st January 2022. The appeal
| came up for heari mg on the 17% March 2022 and counsel adopted
the. partles rebpectwe buefs of argument. It is obsnrved that the
lone issue formulated by the Appellant is the same w:zth issue one
propoéed by the Respondent, and Respondent’s issue two can also
be determined within that issue. I therefore adopt the Appellant’s

lone issue as my guide to the determination of this appeal.
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PARTIES’ SUBMISSIONS:

In arguing the Appellant’s sole issue, his learned counsel stated
the six ingredients of the offences charged that the Respondent
was required by law to prove beyond reasonable doubt in order
to sustain the conviction of the Appellant. He argued that there
was no credible evidence led on record before the trial Court that
established that there were 578 copies of literary works which
are protected, which enjoyed copyright protection with their
serial numbers, that the Apﬁellént offered or exposéd for sale or
found in his possession as charged. He pointed out to the evidencé
of the prosecution’s PW1 and PW2 who testified that they carried
out raids on a few shopé in Eket in;;;hi.di:ng the Appéllant’s shop,
and according to PW2, they Séilzré:d" ‘both original and pirated
copies of the literaryv-:-wf:)rksv from the Appellant’s shop. They

@tated that it was Lhe copynghts owners of those literary works

’“thai told them how to 1dent1fy the pirated works from tie griginal

ones, but none of the said copyr1ghts OWNers was called to
identify the pn"ated works. Also the pxosecutlon falled»to tender
any ‘-petiti‘hnﬂfmm the co’byrights owners except the petition of the
Bible Sd‘cietyq.of Nigeria, which never mentioned the Appellant oy

his shop as possessing the infringed copies of its literary works:.

It was further submitted that the 578 pirated literary works

- contained in-eight (8) sacks (exhibits 6a-h and 5) were dumped

by the prosecution at the trial Court because none of tie
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witnesses spoke to them to demonstrate on how they identified
these books as pirated or infringed copyright works. That it was
the trial Court which went on a voyage of search and investigation
of the contents of the 8 sacks of works (exhibit 6a-h and tying
them to the inventory (exhibit 5) to make a finding that the items
listed in counts one and two are the same as in these exhibits and
subsequently relied on them to convict the Appellant. Learned
counsel relied on the cases of AYODELE ESEZO;BOR‘VS. SAID
(2018) LPELR-46653 {CA). and LADOJA VS, AIUMOBI (2016}
LPELR-40658 (SC) to the effect that a document tendered

without tying them to the evidence of a witness amounts to

dumping that document on th;e;court

It was also argued by the Appellant that whether a copyright
enjoys protection and*‘vusamev hé»s been infringed are questions of
facts that must be estabhshed by evidence. That there was not
such ev1dence led by ‘the prosecution to estabhsh these facts
because none of its, PW1 to PW3 demonstrated in court which of
the contents of -:exhlblts 6a-h was pirated and ;how to dlstmgulsh
them' '.&"Dl‘ﬂbﬂnlé original literary works, which is n qsarv to the
proof of the criminal charge against the Appellant. That PW4 that
the Respondent called was a lone copyright owner in lts case buﬂt
around 578 purported infringed copyrights hterary works.
Further that his evidence under cross examination in court
contradicted his earlier statement (exhibit 9) on whether or not

b MBI g //
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he participated in the raid of the Appellant’s shop. Relying on the
case of CHUKWU VS, STATE (2007) NWLR (PT. 1052) 430

(CA), the learned Appellant’s counsel submitted that PW4's

evidence ought to have been disregarded by the lower court.

The Appellant also relied on Section 25(1) of the Copyright Act to
submit that the manner of breaking in the Appellant’s shop to
recover the literary works without a court order, especially since
the shop owner was not available, as admitted by PWI1, was
illegal, and enough to void the actions of the Respondent that gave
rise to the charge. That the position taken by the trial Court to the
effect that the provisions of Section'r:f?j'B of the same Act overrides
the provisions of Section 25 is-erroneous. It is the contention of
the Appellant that Section”'38 of the Act does not detract from the
mandatory provisions:_@.éf Seéti'bjn 25(1) requiring an order of the
court before ehtry'*i'ntd*th‘e' house or premises on reasonable
suspicion. That obtammg an order of court ex-parte before
breaking in and 1a1d1ng shops of accused pelsons is a pre-
condltmn requned by Section 25(1) of the Act failure to obselve
that rondxtlon nullifies the action of the. Respondent. The
Agpellant 1‘elied on the cases of GTB PLC VS. ADEZEDAMOLA
(2019) S'N‘NLR (Ei;T. 1664) 30 and IGBENEDION VS. C.S.E.E.R.

(2017) 13 NWLR (PT. 1583) 503 at 521 in support of the

- argument.
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Finally, the Appellant submitted that the entire evidence led by
the Respondent at the lower court in proof of the charge was
porous, speculative and cannot support the conviction of the

Appellant. He commended to us the case of MOHAMMED VS,

STATE (2016) LPELR-41328 (CA), on the quality of the evidence

required to sustain a criminal charge, which he said is absent in
this case. He therefore urged us to allow this appeal and set aside
the judgmen’c of the trial court, and discharge and acquit him and
to réfund the 260,000 fine he paid in lieu Hvbbfr one year

imprisonment for each count.

On its part, the Respondent while a{'yguing its proposed issue one
conceded that the onus of provmg*"the offences ch.arged' beyond
reasonable doubt is plaée-df"en it. The learned counsel referred to
the evidence given by | PWZ through whom the petition’ written to
the Respondent by the Blble Society of Nigeria (exhibit 1) was
admltted wh1ch Was what triggered the' surveillance and
mvest1gat10n m_thls case. He submitted that by the provisions of
Section 38 of the Copyright Act, a copyf‘ight inspector is
empdw.ere‘d“"‘ to, suo motu, carry out copyi‘igh‘t enforcement

actions, even without receiving any complaint.

On the argument of the Appellant that there was no proof that
copyright subsists in the 578 copies of literary works with their

~ serial numbers, the Respondent submitted that these are literary

works within the interpretation given in Section 1 of the

T i
T
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Copyright Act. Further, Section 2 of the Act confers copyright on
every work eligible for protectioﬁ so far as the author is a citizen
of Nigeria, domiciled in Nigeria or a corporate body registered in
Nigeria. It was submitted that literary work that satisfies the
conditions of originality, fixation, and connected to Nigeria is
automatically protected without more. There is no additional
requirement of identification or serial number as suggested by

the AppeHant

Learned counsel referred part1cu1a11y to the ev1dence of PW4,
representing - the Bible Society of Nigeria througn whom the
certificate of incorporation of the Society was admitted in
evidence showing that it is a legal p'éstnali-ty. PW4 testified as
the copyright owner of the Revised Standard Version of the Bible
and tendered the oriéinal of it as well, and demenstrated the
physwai feami"es* Uf dlstmctmn between the original and the
plrated coples He Submltted that contrary to the assertion of the
Appellant thele was no contr adlctlon in the testlmony of PW4
with his eXtra]ud1c1al statement, admitted as exhlbl’t 9 Further,
notimthgmndmg the testimony of PW4 in respect of the Remsed
Standard Version of Bible, there is a rebuttable prtsump’aon of

law of subsisting copyright in a work which is the subject of

infringement:, He relied on the case of ISMAIL VS. STATE ( 2011)
LPELR-9352 (SC) and Section 43 of the Copyright Act to submit

that the Appellant did not lead any evidence in rebuttal of this
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In response to the Appellant’s contention that exhibits 6a-h were
merely dumped on the trial court, Respondent’s learned Counsel

pointed out that exhibit 5, the inventory of the works listed their
titles and quantity, as contained in exhibit 6. Also, PW4 made
extensive use of the péréted Bible with the original to distinguish
them and concluded the Bibles in exhibit 6 were pirated. Further,
learned counsel referred to pages 72-73 of the record showing
that while PW3 tendered exhibits 6a-h, the Appellant’'s counsel
objected on the ground that he did not know the contents of the
sacks. The trial Court ordered PW3 to show and explain the
contents to the Appeﬁant “and counsel, which the witness
proceeded to do. However, the Appellant's counsel having
realized that exhibit 5 [inventory of the seized works) identified
the titles and quantity of exhibit 6a-h, withdrew his objection
stating that the exercise would amount to a waste of the court’s
time. Therefore, the Appellant’s assertion in this appeal that the
exhibits were dumped on the trial Court amounted to approbating

and reprobating at the same time.
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extrajudicial statement (exhibit 4) and in his oral evidence before
the trial court adnﬁtted that all the books found and removed
from his shops were meant for sale, and the invoice (exhibit 7)
was also taken from his shops. Therefore, his evidence in defence

of the charge was contradictory and was rightly rejected by the
trial court.

In arguing the Respondent’s issue two, the learned counsel
referred to Sections 38(1), (2) and (5) and 25 of the Copyright Act

to submit tha; the rationale of these two provisions is that while

Sec‘uon 38 prowdes for the conduct of criminal copyright actions
by the Respondent, section 25 provides the procedure to be
adopted by the applicants for the conduct of civil actions. That
Section 25 of the Act provides an alternative procedure to be
adopted by a copyright owner whose work is infringed upon to
seek civil remedy independent of criminal prosecution of the
infringers that was reserved for the Respondent under section 38
of the Act. He submitted that that trial Court was therefore right

to be guided by Section 38 of the Act and to hold that PW1 to PW3
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-parte order before entering the Appellants shops. ne urged
b I

By way on reply on points of law, the Appellant’s learned counsel
insisted that the evidence of PW4, the only owner of the works
s2id to be infringed by the Appellant was contradictory to his
earlier statement admitted as exhibit 9. That the contradiction is
not minor that can be ignored, but goes to the root of his evidence.
In response to the argument that failure of the Appellant to lead
evidence to rebut the presumption of the law that copyright
subsists in the 573 works is deceptive because none of those
works tendered was identified by any copyright owner at the tria

court for it to be satisfied that such rights existed. That the
presumption cannot exist in the imaginary thinking of the
Respondent/prosecution, since there was no proof of the owner
of__the copy right of those 578 literary works and the Appellant

denied that the Ribles were taken from his shops

The Appellant also insisted that Section 38 of the Act cannot
override the clear provisions of Section 25 of the Act, since it
provides for due process to be followed in a situation where the

right of a citizen is to be deprived.




Prosecution proved each or any of

\
It Y ATS - \ o

S it o it o) A s s A e Saectio
wWas Chal &ﬁféd with a criminal olience undel >ectioln

ioht Act which provides that:

Any person who-

4. Sells or lets for hire or for the purposes of trade or
business, exposes or offers for sale or hires any
infringing copy of any work in which copyright
subsists; or

)

-

L

has in his possession, other than for ais private or
domestic use, any infringing copy of any such work

is, unless he proves to the satisfaction of the court that he did
not know and had no reason to beiieve that any such copy
was an infringing copy of any such work, guilty of an offence

~ under this Act and liable on conviction to a fine of #1060 for

every copy dealt with in contravention of this section, or to a
term of imprisonment not exceeding two years, or in the case
of an individual, to both such fine and imprisonment.

The Appellant’s main grouse in this appeal is that the Respondent
on which Sho‘ulders lies the proof of the offences it charged the
Appellant failed to prove the elements of these offences against
him to justify his conviction and sentence. He posited that there
was no identification of any of the 578 literary works by any

copyright owner or the copyright inspectors as infringed copies
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There is no doubt that the Respondent who asserted before the
Court that the Appellant committed the offences under
Section 20(2)a) and (c¢) of the Copyright Act reproduced supra,
has the bounden duty to prove that assertion beyond reasonable
doubt as required by Section 135 (1) and (2) of the Evidence Act,
2011. In an effort to prove the offences against the Appellant, the
Respondent relied on the evidence of four witnesses that testified
as PW1 to PW4 respectivelj/ through whom it tendered the 578
literary works it alleged were the infringing works the Appellant

possessed, exposed and offered for sale.

T

I examined the evidence of these prosecution witnesses led before
the trial Cour’c. PW1 Kufre Martins Umoh Udo’s testimony is
contained in pugﬂs 53-59 of the record of appeal. He testified that
he is a copyright inspector and his office received several
complaints of infringement of copyrights in literary works by the
owners. This led to surveillance on some bookshops including
that of the Appellant. Subsequently they organized a raid to the

shops, but found the Appellant’s shops locked. Upon breaking into
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his shops, discovered and seized 578 infringed copies of various
literary works. They left a message for the appellant to meet them
in their office which he did and the inventory of the works seized

from his bookshops were taken and recorded in his presence.

PW2Z was Tefnitope Asuquo Nkereuwem and his evidence is
contained in pages 59-60 of the record, and he corroborated the
evidence of PW1. In particular, PW2 stated under cross
examination in page 65 of the record how he knew or identified
that the primary and secondary schools textbooks recovered from
the Appellant’s shops were infringed copies: "
The publishers have shown us particular features which
differentiate between the original and pirated copies.
The most lmportani feature we make use of during
survemance is to open: the front page of the text book.
The first page of the or iginal is pure white, while that of
the pirated copy is off white. I don’t need to open all the
books to check the pages. I took 2 or 3 samples and once
I ohserve the dlfference we carry the books. I can
remember [ opened lantern and one other one [ couldn’t
remember....
PW2 also stated under cross examination that th2 Respondent
received complaints both oral and written from the copyrights
owners that:infringed copies of their works are being sold at

bookshops which instigated the surveillance and investigation.

PW3, Mr. Yama Samuel Usowo was the investigaiion officer and

also a copyright inspector. His testimony is contained in pages 69-
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74 and continued at pages 75-77 of the recor -d of proceedings. It
was PW3 who tendered the 578 literary works that were seized
from the shop of the Appellant (exhibit 6a-h,) along with sale
booklets, invoices and receipts and the inventory of the 578
literary works seized. The inventory was admitted as exhibit 5,
and the invoices, receipts recovered from the shops of the

Appellant were admitted as exhibits 7.

PW4, Oluwafemi Akindele's evidence is contained in pages 77 to
80 and 83 to 85 of the record of appeal. He is the deputy manager
of the Bible Society of Nigeria, a registered corporate body which
owns the copyright of the Revised Standard Bible that it produces
and distributes for Sales Upon ‘discéverihﬁ that the sale of their
products was going down -they found the reason was because
there were works that was not theirs but presented as theirs in
the markets. The 'S'b'ciety"--then wrote a petition to the Respondent,
stating all then‘ hterary works that were plrated in the markets
and sought its help to stop the piracy. This w1tness tendered the
onglnal Blble ploduced by his Society (exhlblt 8) and he
ldDHdﬁPd the plrated ones from exhibits 6a-h, and explamed
extensively, at paﬂe 79-80 the distinctive features between the

original Bible and the pn"ated ones among exhibits 6a-h.

[ note that none of the prosecution witnesses was dlscredl‘ted
urder cross examination. In view of the evidence of PW3 and

PW4 in particular, the assertion of the Appellant that the learned

e TRIE Gy
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trial Judge engaged in a voyage of search and investigation of the
contents of exhibit 6a-h is incorrect and an unfair accusation. This
is because PWB testified on how they seized the pirated works
from the shops of the Appellant and left message for him to meet
them in their office. At the point of tendering the seized books
contained in eight bags, the defence counsel was recorded as
saying at page 72 of the record that he “wonders what they
intend to tender. Is it the bags.” The learned trial Judge then
directed PW3 to open the bags and show confen{s; to the defence,
but defence counsel stated; “let me not waste the time of the

court [ withdrew (sic) my ob}'ectic){“n,."

It is also important to state that the réc&d shows that that before
the 8 sacs containing the p1rated works were tendered, there was
already before the trlal court the inventory of ’Lne contents
- admitted as exhibit 5, statmg the titles and quantities of the seized
items. The 1nventory is’ copled on pages 6 to 30 of the record of
appeal, page 6 contamed the analysis of the books seized by the
Respondent’s officers. It showed the pn‘ate;:l copies and the
original of ‘the works séized. The Bible sociéty has 40 copies
pirated and only five are original. Other literary works were also

listed both pifa’ted and original works, supporting the oral

evidence of the prosecution witnesses. The evidence also

- disclosed that the books were recovered in the bookshops of the

Appellant, De Chitex Bookshop.. ..
. { ;"ﬁ?ﬁ’:‘ JIE B
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Also contrary to the assertion of the Appellant, I find no material

contradiction between the extrajudicial statement of PW4 with
his oral evidence in court regarding whether or not he
participated in the raid of the Appellant’s shop. His presence or
not during the raid of the shops of the Appellant had no bearing
with the fact in issue, which is the possession and offering for sale
infringed copies of books including the Bibles produced by PW4’s
Bible Society of Nigeria, and I so hold.

Therefore, in view of the evidence on reeord, I_ agree with the
finding of the learned trial '}udge that the Resp'uudent proved
beyond reasonable doubt that th,e Appellant was found in
possession of the pirated literary W‘drks exhibits 6a-h which he
exposed for sale as shown in the invoices and recelpts booklets

admitted as exhibits 7.

" By the Wordmgs of Sectlon 20(1) [b) (c) of the Copyright Act

reproduced Supra havmg proved the facts that the Appellant was
in possessmn of the pirated copies of the selzed literary works,
which he ezxposed for sale f01 the purpose of tr ade the burden of
Caucrymff the court by provmg “that he did not know and had
no reason to believe that any such copy was an 1pfrmgmg

124

copy of any such work....” shifted to the Appellant.

Appellant testified in defence of the charge as DW1 and his

testimony is contained in pages 88 to 94 of the record of appeal.

He testified that on the 13/8/2014, the Respondent’s officers
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broke into and raided his shops which were under lock and key in
his absenee and, in his words; “packed the whole books in my
shops leaving just a few and also my invoice and sale books
and used their own key to lock the shops.” He said he travelled
to his village on that 13/8/2014 and returned two days later on
the 15/8/2014 and went to the offices of the Respondent where
he was shown the books that he said were “packed from his
shops”, but he refused to sign the inventory of books. The
Respondent S- ofﬁcels subsequently gave him the keys to open his
shops and he took hlS own mventory which he tendered and was
admitted as exhibit 11. He then served the Respondent a pre-
‘action notice-a copy of which Was_agi:mit"ted in evidencez as exhibit

L&

He asserted that he w'e;s targeted'by the Respondent because he
1efused to pay to one “Samue] Udowell the sum .of ¥200,000,
officer of the Respondent who requested the payment of the sums.
as operatlonal fees _That this officer sent him his Diamond bank's

account number and requested the Appellant to send ¥20,000 to
'him,lw'butvhe"éhly sent M5000, and he tendered the teller admitted
as exhibi‘t 13. With regards to the pirated books “packed from his

shops”, he said he does not sell pirated books since the

Respondent organized seminars for the book seliers including

~ himself, in which they were advised to avoid such works, and to

always buy from publishers. He said he always buys his books

S S s R,
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from the publishers and tendered exhibits 14 and 15 as evidence
of such purchase directly from the publishers. Upon being shown
exhibits 6a-h that were “packed from his shops”, the Appellant
sajd he does not sell Bibles. But when shown sale receipt (exhibit
7) showing that he sold Bible on the 12/8/2014 and 13/8/2014
the day of the raid, he answered that it was his sale receipts but
not in his hand writing and that the signatures on the receipts are

forged.

Under cross examination the Appellant as DW1 said in pages 92-

93 that:

The books taken away from my shop were for sale.
From exhibit 7 (invoice) one can easily determine
when my shop was open, Sale I made on that date.
(Exhibit 7 shown to the Wltness) To look at invoice
2554, the date is 12/8/2014. On the 15 item, it is
Revised Standard Bible- what is written here is 10
(copies)and the price is N500 whlch is not my
handwrltmg, the next invoice 2555-the date is
13/8/2014 based on the invoice, the shop was not
open because I was not around. I came back from
'\15/8/2034 Exhibit 4 shown to wﬁness
(sta’iement) 1 cannot read because it was not
written by me. It was one of the staff that wrote

this. I came back on 15" August and not 14% as

written in the statement; it was Samuel and Ma “tin
(staff of complainant) that wrote the statements.
Exhibit 7 is not complete. The number is not in
serial as it should be. The invoice No is 2514 serial
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No, after that there should be 2515, but is not here.

Because of time I can only mention this if I go on, I

will see others....
I think rather than provide a defence or an explanation on how he
came to be in possession of the pirated books, the Appellaht’s
evidence in fact succeeded in strengthening the prosecution’s
case. His claims that he does not sell Bibles is contradicted by his
invoice showing that he sold 10 copies of the pirated Bible as
recently as the day before theseizure of the books. His evidence
that the Respondent packed all the books in his shops also
supported the prosecution’s case that all the bdoké packed from
his shops (eXhibit 6) were for sale and they were pirated as

indicated in the inventory :_and the evidence of PW2 and PW4.

Finally, the Appe'i“lant’sflearnéd;counsel argued that the failure of
the Respondent’s roffi'cers to obtain ex-parte order before
breakmg mto the shops of the Appellant and seizmg the infringed

hteraw Works was ﬂlegal and nulhﬁed all then‘ actions given rise

to this charge. He relied on the cases of GT BANK VS,
ADEDAMOLA (supra) to support this argument. Section 25(1) of

the Copyright Act provides: -

In any action for infringement of any right under this

Act, where an ex-parte application is made to the court

supported by affidavit, that there is reasonable cause for
suspecting that there is in any house or premlses any
infringing copy or any plate, film or contrivance used or

CA/C/292C/2020 |




intended to be used for making infringing copies or
capable of being used for the purposes of making copies
or any other article, book or document by means of or in
relation to which any infringement under this Act has
been committed, the court may issue an order upon
such terms as it deems just, authorizing the applicant to
enter the house or premises at anv reasonable time by
day or night accompanied by a police officer not below
the rank of an Assistant Superintendent of Police, and-
a. Seize, detain and preserve any such infringing copy
or contrivance and;- | |
b. Inspect all or any documents in the custody or
under the control of the defendant relating to the
‘action. BT

| (Under’lining provided.)

The above provisions are not amblguous because they clearly are
applicable where there,iské suit Commenced by‘ a copyright owner
as the claimant/‘pllaintiiff and hé applies for an Antom Pillar order
in order to quickly reépyei‘Vinfringinglitems before the defendant
has the chance to hidé or destroy them in ofder to be used as
evidence to sup_por't his claims. That is why th§ police have to be
involved because it'is a private or civil suit for énforcement of the
capyﬁ'g}r‘c, |

But where the copyright Inspector, who the Act gives the powers

of police officers vide Section 38 of the Act, suspects the presence— ———

. of such infringing materials in a house or building or a shop, he is
empowered to legally and suo motu enter the building to make

arrest and recover the evidence to be used to prosecute the
CA/C/292C/2020 | -
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The facts of the case of GT BANK VS. ADEDAMOLA (supra} th

=t

Appellant relied upon are completely at variance with the facts of
this case, and therefore not applicable to the interpretation of
section 25(1) of the Copyright Act. The entry of the officers of the
Respondent into the shops of the Appellant where they recovered
exhibits 6a-h and 7 was lawful and justified, being in accordance
with the powers conferred on them by Section 38 of the Copyright

Act.

In the final analysis, I answer the issue in the affirmative and
resolve it against the Appellant. Consequently, the appeal is
devoid of any merit and it is hereby dismissed in its entirety. The
judgment of the Federal High Court, holden at Uyao delivered on

the 1st July 2020 in respect of Charge NO: FHC/UY /53C/2020 is

hercbv affn‘me d by me.

jﬁq "\J 8~
BALKISU BELLO ALIYU
JUSTICE, COURT OF APPEAL.




APPEARANCES:

C.1. 0DO ESQ. FOR THE APPELLANT

EMEKA OGBONNA ESQ. FOR THE RESPONDENT.
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rAPHAEL CHIKWE AGBO, JCA

T was privileged to read in advance the lead judgment of Aliyu, JCA
and I agree with him that there is want of merit in the appeal. I too
d*am Iss the appeal.

I abide by the consequentxaE orders contained in the lead judgment.
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HGI JUSTICE R. C. AGEO
- JUSTICE, COURT OF APPEAL
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MMED L. SHUAIBU

I read in draft the leading judgment of my learned

- —-——hrother—Baldsu—B—Alivu,JCA—just—delivered. 1 am in

agreement with the reasoning and conclusion therein.
It is firmly settled that in determining the admissibility of

evidence, it is the relevance of the evidence such_as a

document, that is important and not how it is obtained. Thus,
the contention of the appellant that the pirated books were

improperly packed from his shops does not hold waters.

- This is-because-evidence -obtainedimproperly or even in
contravention of a law shall be admissible pufsuant to Section
14 of the Evidence Act, 2011, unless the court is of the opinion
that the de’sir’abi‘ﬁt\'/ of admitting the evidenceéis outweighed by

- the undesirability of admitting evidence that Has been obtained
in the manner in which the evidence was obtaiined.

I too dismiss the appeal for lacking in merit..
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