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FEDERAL COURT OF AUSTRALIA

LOCKHART, SHEPPARD & FOSTER JJ

LOCKHART J:

The Supreme Court of Victoria (King J.) held that closures for plastic food storage containers
manufactured by the appellants infringed certain Claims of the complete specification of
Australian letters patent number 462612 of which the respondent is the registered proprietor
and which relates to an invention entitled "Three-Part Press Type Seal". King J. made orders
for delivery up by the appellants to the respondent of all infringing articles in their possession,
power, custody or control and directed that there be an inquiry as to damages or, at the
respondent's option, an account of profits. His Honour held that Claims 1, 2 and 5 were valid
(Claims 3, 4 and 6 are not in issue in these proceedings) and dismissed a counter claim of the
appellants for revocation. The appellants appealed to this Court from the whole of the Supreme

Court's judgment.

The appeal turns primarily on the construction of Claim 1 of the specification. It was common
ground that Claims 2 and 5 are narrower than Claim 1 and contain no additional matter relevant
to this case. As subsidiary arguments counsel for the appellants submitted that the Claims are
invalid as not being fairly based on the description of the invention in the body of the
specification and as not being useful. It was also argued that the Claims are bad for ambiguity.
Although the appellants appealed from King J.'s order for delivery up to the respondent of the

infringing articles, this ground of appeal was abandoned in the course of argument.

The specification is dated 18 February 1972. The priority date of the specification is 9 March
1971 which is the convention priority date based on a patent application in the United States

of America.

It is necessary to set out the material parts of the specification. It commences by saying:

"This invention relates to containers and container closures in which the closures are
formed from distortable materials of construction. More particularly, the invention
concerns distortable, reusable, plastic container closures for open-mouthed containers
and further contemplates a closure arrangement that is quickly and easily operable and



which assures a reliable hermetic seal."

This is followed by a description of the prior art in the field relating to closures for plastic food
storage containers and a statement of particular respects in which the closures that have been

available for years past are unsatisfactory.

There then follow these paragraphs:

"This invention provides a sealing closure that is, in all respects, representative of a
compromise incorporating the good features of those mentioned above, and in addition,
is more simple in its mode of operation. The construction more fully described
hereinbelow enables the user to apply the closure of this invention to any of several
types of containers simply by an application of pressure to the approximate center of
the closure main wall. As is readily discernible from the drawings, this closure is of a
multi-pieced construction and includes a finger operable plunger that is adapted to
transmit pressure to the approximate center of the main wall. This new closure further
includes several distinctive constructional features which enhance its applicability for
use in a food storage capacity as well as in other related fields. Among these is a biased,
corrugated, fluted or similar center main wall arrangement that effectively and easily
enables the contraction and recovery of the center main wall peripheral edge to a
relaxed or as-molded position. This edge, of course, includes as an integral part a
sealing wall portion which functions to produce a sealed relationship between closure
and container, thus preserving and physically retaining the contained materials therein.

The invention also encompasses variable construction parameters affecting the
efficient operability of such closures. Therefore, the construction described in detail
below has as its principle objectives to minimize both internal stresses within the
closure and the force required to properly assemble a closure and container, while at
the same time to maximize the sealing pressure between the closure and container and
the lateral contraction of the closure sealing wall portion per unit of applied force. In
these respects, it is applicant's wish that the disclosures in Australian Application No.
24825/70 (accepted as Patent No. 455,330) be incorporated by reference in this
application for Letters Patent."

Patent No. 455,330, which is incorporated by reference in this last cited passage, refers to a
particular embodiment of the invention; but it is not asserted that the appellants reproduced it.
On page 6 of the specification there is a consistory statement which is expressed in the same
terms as Claim 1; and this is followed by reference to what are said to be "Further objectives
of the invention". The learned primary Judge described this reference as a description of
particular embodiments by reference to the drawings; but the correctness of this description

was questioned by counsel for the appellants in argument before us.

There follow the six Claims. I shall set out Claims 1, 2 and 5 which are the Claims relevant to

this case. They are made in the specification in the following terms; but I have for ease of



reading and reference arranged the elements of the subject matter set out in Claim 1 in

numbered paragraphs.

Claim 1 refers to:

" A locally distortable closure member contractably and distensibly constructed and
having an elastic memory such that it is adapted to hermetically seal an open-
mouthed container, said closure member comprising;:

(1) a center main wall including a biased area radially emanating from a central
portion thereof to a peripheral terminus, said center main wall being adapted for the
application of pressure to the approximate center thereof in such manner that said
biased area tends to collapse upon itself and substantially uniformly displace said
peripheral terminus until said closure is easily positionable in an open-mouthed
container;

(2) integral extended sealing means positioned around said peripheral terminus of the
center main wall, said sealing means being displaceable in like manner with said
peripheral terminus such that at least a portion of said sealing means is closely
engageable with and sealable against the walls of an open-mouthed container due to
the resiliency and elastic memory of said closure upon the discontinuance of applied
pressure to said center main wall;

(3) a closure top wall interconnected with said integral extended sealing means and
said center main wall, said closure top wall further including an integral and
substantially centered upstanding bushing-like guide terminating at its upper
extremity in a finger grippable flange; and

(4) an axially movable plunger positioned in said guide in such manner as to have a
portion thereof exposed above said flange so that pressure applied to the plunger is
transmitted to the approximate center of said center main wall."

Claim 2 refers to:

" A closure member according to claim 1 wherein said plunger is secured to said center
wall at the approximate center thereof."

Claim 5 refers to:

" A closure member according to claim 1 wherein the closure top wall and the integral
extended sealing means including opposed locking means interconnectably
overlapping to secure said and main walls together."

The closure to which the patent in suit relates is applicable to open-mouthed containers which
are quickly and easily operable and which ensure a reliable seal. The specification describes a
closure with three parts: an upper wall (called "closure top wall" in the specification), a lower

wall (called "center main wall" in the specification) and a plunger. The lower wall provides a



division between two cavities. Such a structure is known to engineers as a "diaphragm". The
diaphragm is in the shape of a shallow cone; it is manipulated by means of a plunger which
passes through the upper wall and contacts the lower wall at about its centre. By depressing the
plunger the diaphragm is moved axially downwards at the centre causing a substantially
simultaneous inward movement around the edge of the diaphragm. This inward radial
movement is sufficient to break the seal which is effected between the outer edge of the
diaphragm and the inner edge of the mouth of the open-mouthed container in which the closure

is placed.

The diaphragm or the lower wall has a central area and a biased or slanted, and thus generally
conical, area which surrounds and extends radially outwards from the central area, being
configured so as to tend to close upon itself under axial force applied to its centre by the
plunger. The closure is constructed of resilient material. This has the result that the closure will
have elastic recovery. The closure is therefore capable of being distorted by application of
force, and when that force is removed it will return to its normal or relaxed shape. The shape
of the parts of the closure, especially the biased area, and the resilient properties of the material
from which the closure is made combine so that the closure can contract and expand radially

as necessary to effect a seal within the open mouth of a container.

The learned trial Judge found that the closure manufactured by the appellants incorporated each

of the elements of Claims 1, 2 and 5 of the specification.

His Honour held that, in construing Claims 1, 2 and 5, the reference therein to a "biased area"
which tended to collapse upon itself, on application of pressure to its approximate centre,
included a closure member such as the closure member manufactured by the appellants, the
centre main wall of which is smooth rather than corrugated or fluted. In those circumstances

his Honour held that the appellants' closure member infringed the Claims.

His Honour found that the Claims did not go beyond the invention described in the complete
specification and that they did not include closure members which would fail to achieve the

promise of the specification.



His Honour rejected the appellants' argument that it was not clear what was meant in the Claims

by the expression "an open-mouthed container" and accordingly rejected the argument that the

specification was invalid for that reason.

It was argued by counsel for the appellants in this Court that, on their proper construction,

Claims 1, 2 and 5 are limited to closures in which the centre main wall is corrugated or fluted.

Reliance was placed by counsel upon the following matters in support of this argument:-

(2)

(b)

(©)

(d)

(e)

®

(2

(h)

the reference in the specification to a "biased area" means an area that is

predisposed to move in a particular manner;

the alternative meaning of bias, namely, an oblique or slanting line is not an

appropriate way of describing an area;

if a biased area means an area the cross section or outline of which is oblique or

convex it would have been described as conical;

the specification reveals no reason why the centre main wall of the closure in

its relaxed state should be conical rather than substantially flat;

the fact that the biased area is described in the specification as "radially
emanating" from a central portion to a peripheral terminus of the main wall

indicates flutes or corrugations;

the requirement that the biased area tends to "collapse upon itself" is more apt
to refer to the folding of flutes upon themselves rather than an increase in

conicity of the biased area;

reference to the body of the specification confirms that the biased area refers to
an area containing flutes or corrugations in that biased is used as a synonym for
fluted or corrugated throughout the specification; and such a construction
ensures that the closures of the Claims incorporate the distinctive feature of the

invention and fulfil one of its main objectives;

the biased area is clearly an essential feature of the Claims. Accordingly, the
absence of flutes or corrugations in the appellants' article means that the Claims

are not infringed.

It was argued by counsel for the appellants, in the alternative, that the Claims are invalid if they

are not limited to closures the centre main wall of which contains a fluted or corrugated area:



first, because they are not limited to the essence of the invention described in the specification
and, second, because they fail to fulfil the advantages promised by the specification. The latter

is, of course, an argument as to inutility.

It was also argued on behalf of the appellants that the scope of Claims 1, 2 and 5 is bad for lack
of clarity because of the lack of definition of and ambiguity in the expression "open-mouthed

container".

I turn to the principal question which we have to decide, namely whether the word "biased"
where appearing in the Claims in the context of a closure the centre main wall of which is
"biased" in relation to the horizontal, means "biased" in the sense of oblique or "biased" in the
sense of corrugated or fluted. If the word "biased" has the sense of oblique and assuming that
the appellants fail in their other submissions, then the appellants' article infringes the patent in
suit. If the word "biased" has the sense of corrugated or fluted there is no infringement because
the undersurface of the appellants' closure, though oblique, is smooth rather than corrugated or
fluted. It was not suggested before the Supreme Court or this Court that "biased" is used in a

special or technical sense.

In order to be valid a patent must comply with the requirements laid down in relation to Claims
and complete specifications in s. 40 of the Patents Act 1952 which, so far as relevant, provides:
"40(1) A complete specification —

(a) shall fully describe the invention, including the best method of performing
the invention which is known to the applicant; and

(b) shall end with a claim or claims defining the invention. ...

(2) The claim or claims shall be clear and succinct and shall be fairly based on the
matter described in the specification."

To be fairly based the invention claimed must be the same invention which is described in the
body of the specification; the Claim or Claims must be fairly based on what has been described
and must not seek to extend the patentee's monopoly beyond this. The patentee is only
permitted to claim what he has invented: see Ricketson, "The Law of Intellectual Property"
(1984) at para. 49.93. The function of the Claims is to define clearly and precisely the

monopoly claimed. Their primary object is to limit and not to extend the monopoly. See



Electric and Musical Industries Limited v Lissen Limited (1938) 56 RPC 23 at 39 per Lord
Russell; Ballantyne v Aktiebolaget Separator (1915) 19 CLR 620 at 628 per Isaacs J.

It is well established that there are no special rules for the interpretation of patent specifications,
which are to be interpreted in the same way as any other written document upon ordinary
principles of interpretation. The words used in a specification are to be given the meaning
which the normal person skilled in the art would attach to those words, both in the light of his
own general knowledge and in the light of what is disclosed in the body of the specification:
British Thomson-Houston Company Ltd. v. Corona Lamp Works Ltd. (1922) 39 RPC 49 per
Viscount Haldane at 67, per Lord Shaw at 89; Monsanto Company v Commissioner of

Patents (1974) 48 ALJR 59 per Stephen J. at 60.

In one sense it is right to say that the specification must be read as a whole, but the specification
is a whole made up of several parts and those parts have different functions. It is not legitimate
to reduce or enlarge the meaning of the words of a Claim by glosses derived from other parts
of the specification, or to confine the scope of the Claims by reference to some limitation which
may be found in the body of the specification but is not expressly or by inference reproduced
in the Claims themselves. In ascertaining the width of a particular claim it is not permissible to
vary or qualify the plain and unambiguous meaning of the Claim by reference to the body of
the specification: Welch Perrin & Co. Pty. Limited v Worrell (1961) 106 CLR 588 per Dixon
C.J., Kitto and Windeyer JJ. at 610. However, if an expression in the Claim is not clear, it is
then permissible to resort to the body of the specification in order to define or clarify the
meaning of words used in the Claim without infringing the rule that clear and unambiguous
words in the Claim cannot be varied or qualified by reference to the body of the specification:
Electric and Musical Industries Limited v Lissen Limited (1938) 56 RPC 23; Rosedale
Associated Manufacturers Limited v Carlton Tyre Saving Co. Limited (1960) RPC 59 per
curiam at 69; Interlego A.G. v Toltoys Pty. Limited (1973) 130 CLR 461 per Barwick C.J. and
Mason J. at 479.

The specification in suit was not drafted with economy of language. Indeed, the seeming
complexities of the specification are mainly the result of the considerable detail in which the

patentee has described the invention and the particular embodiments of the invention.



I turn to the meaning of the word "biased" in Clause 1. The dictionaries are of some assistance.
The Oxford English Dictionary provides a useful definition of the adjective "biased" in the
sense of an oblique or slanting line and contains a reference to bowls as being "swelled as the
bowl on the biased side". Reference is made by that Dictionary to the use of the word "bias"
with reference to the construction or form of the bowl which imparts an oblique motion, to the
oblique line in which the bowl runs, and to the kind of impetus given to the bowl to cause it to
run obliquely, so that a bowl is said "to have a wide or narrow bias" or to run with a great or

little bias while the player is said to give the bowl more or less bias in throwing it.

If Claim 1 is construed in isolation from the body of the specification in my opinion the word
"biased" bears the meaning of oblique or slanting. It is apt to refer to the centre main wall as
including a biased area which radially emanates from a central portion thereof to a peripheral
terminus. "Radially" is used in the sense of "in a radial manner", that is in the sense of a radius

or having the position or direction of a radius.

The appellants place strong reliance upon the context in which the word "biased" appears in
the Specification preceding the statement of the Claims to support their argument that the word
is used in the Claims in the sense of corrugated or fluted. I do not regard the word "biased",
where appearing in Claim 1, as unclear or ambiguous, so in my view it is neither necessary nor
permissible to construe the term in the light of the body of the specification that precedes the
Claims. If it were necessary to examine the body of the specification for this purpose, the

meaning which I place upon the word would not alter.

I shall now look at the whole of the specification including the Claims, the consistory statement
and the preferred embodiment of the invention for the purpose of dealing fully with the
arguments presented by counsel for the appellants. But in doing so it must be remembered that
the preferred embodiment of the invention is a statement of the preferable method of
construction of the article or the best method of performing the invention and it is in the Claims

that one finds the definition of the function or a statement of the essence of the invention.

As I construe the specification, the statement of the preferred embodiment of the invention
commences on page 4 of the specification with the words "The construction more fully
described hereinbelow enables the user to apply the closure of this invention to any of several

types of containers ..., continues to the commencement of the consistory clause on page 6; then



recommences on page 7 with the words "Other objectives and advantages will become more
apparent upon further reference to the specification, drawing and claims" and concludes at the

foot of page 13 immediately preceding the statement of the Claims.

It is clear that the drawings which appear as figures 1, 2, 3, 4 and 5 show a closure that is both
biased and fluted or corrugated, but the references to the drawings occur in the context of the

statement of the preferred embodiment of the invention.

I do not construe the word "biased" where it appears in the context of "biased, corrugated,
fluted or similar center main wall arrangement ..." (bottom of page 4 of the specification) or
"radially biased, fluted or corrugated center main wall ..." or "the biased or corrugated areas"
(both on page 8 of the specification) or "(t)he biased, corrugated, fluted or plaited center main
wall ..." (on page 10) as used as a synonym for or an alternative to the words "corrugated",
"fluted" or "plaited". Nor are the words "corrugated", "fluted" and "plaited" themselves
synonymous. "Corrugated" is used in the sense of marked with parallel ridges or furrows;
"fluted" in the sense of having channels or furrows which are not necessarily parallel; and
"plaited" in the sense of pleats, involving the notion of intertwining elements or parts in a
pattern. In my view, "biased" is used in reference to a centre main wall of the closure that it

both biased and corrugated or fluted or plaited.

Even if biased were used as a synonym or an alternative to these other terms, any such usage
occurs in the statement of the preferred embodiment of the invention and not in the Claim
which is the statement of the essence of the invention. It is of some importance that immediately
preceding the Claims there appears this paragraph:

"From the foregoing description, it should be apparent that the invention encompasses
an advantageous advance in the art. Further, it should be clear that the invention may
be embodied in other specific forms without departing from the spirit of the essential
characteristics thereof. The present embodiments are, therefore, to be considered in all
respects as illustrative and not restrictive."

Thus the specification itself clearly states that the invention is not confined to the preferred

embodiment which precedes the Claims.

Hence, even if it were appropriate to interpret the word "biased" where it appears in the Claims

by reference to the contexts in which it is used in the body of the specification, I would not



interpret it as a synonym for or alternative to the other words with which it is associated in the
specification such as "corrugated", "fluted" or "plaited". The biased area of which Claim 1
speaks does not require bias in the sense of flutes, corrugations, plaits or pleats. Claims 1, 2
and 5 are not therefore limited to closures the centre main wall of which contains a corrugated,
fluted or plaited area. The Claims are for a biased area in the sense of an oblique surface and

thus encompass the appellants' closure with its smooth under-surface.

It was submitted by counsel for the appellants that, assuming the Claims are not limited to
closures the centre main wall of which contains a fluted, corrugated or plaited area, then the
Claims are invalid because (a) they are not fairly based on the essence of the invention
described in the specification; and (b) they fail to fulfil the advantages promised by the patentee

in the specification.

As to the first of those submissions, in my opinion the Claims do not go beyond the invention
described in the body of the specification. A complete specification must fully describe the
invention including the best method of performing it which is known to the applicant: para.
40(1)(a) of the Patents Act. Claims do not have to be limited to the preferred embodiment of
the invention. Claim 1 covers all closures with a centre main wall containing a biased area, and
in my view this claim is fairly based on the closures described in the specification as the
preferred embodiment of the invention, being the best method of performing the invention,
namely closures with centre wall containing areas that are both biased and corrugated or fluted
or plaited. Biased has a wider connotation than the words corrugated, fluted or plaited, using
biased in the sense of oblique, and what is corrugated, fluted or plaited must be biased in the
sense of oblique. Hence, there is no substance in the argument that the Claims of the
specification are not fairly based on the disclosure of an article that is both biased and

corrugated, fluted or plaited.

The further submission of counsel for the appellants was that the Claims failed to fulfil the
advantages asserted by the specification. It is a ground of revocation of a patent that the
invention, so far as claimed in any relevant Claim in the patent, is not useful: para. 100(1)(h)
of the Patents Act. "Inutility" means that the invention as claimed in the patent does not attain
the result promised for it by the patentee. It does not mean that the article to be produced by
following those directions is not commercially viable. See Lane-Fox v Kensington and

Knightsbridge Electric Lighting Co. Limited (1892) 9 RPC 413 per Lindley L.J. at 417; Camp



v Amalgamated Photo-Finish Pty. Limited (1950) VLR 213 per Barry J. at 224-5. The
argument was that the invention as claimed extended to closures with smooth or corrugated
surfaces, but the result promised in the body of the specification by the patentee was confined
to closures with corrugated surfaces. By following directions in that promise only corrugated
(or fluted or plaited) surfaces could be produced; hence, it was argued that since the Claims

extend to closures with smooth surfaces they go beyond the promise of the specification.

The promise of the specification is to be found at p 5, immediately preceding the consistory
clause, where the following paragraph appears:

"The invention also encompasses variable construction parameters affecting the
efficient operability of such closures. Therefore, the construction described in detail
below has as its principal objectives to minimize both internal stresses within the
closure and the force required to properly assemble a closure and container, while at
the same time to maximize the sealing pressure between the closure and container and
the lateral contraction of the closure ceiling wall portion per unit of applied force. In
these respects it is applicant's wish that the disclosure in Australian Application No.
24825-70 (accepted as Patent No. 455,330) be incorporated by reference in this
application for Letters Patent.”

In my opinion it is plain that this promise refers only to the preferred embodiment of the
invention described below the promise, namely, a closure with a corrugated, fluted or plaited
surface. This is clear from the language of the clause cited above, from the detailed statement
of the preferred embodiment which appears after the clause and from the incorporation by
reference of Patent No. 455,330, in particular pages 15 and 16 thereof, which states that a
biased and corrugated construction is better than a biased and smooth construction. The
promise is not an exhaustive statement of the invention; it is only a statement of the promise of

the preferred embodiment. I reject the argument based on lack of utility.

The final argument of the appellants was that Claims 1, 2 and 5 are bad for lack of clarity
because of the lack of definition of and ambiguity in the expression "open-mouthed" container

where they appear in the Claims.

Claims of a complete specification must be reasonably free from ambiguity: Electric and
Musical Industries Limited v Lissen Limited (1938) 56 RPC 23 per Lord Russell of Killowen
at 39; Ballantyne v Aktiebolaget Separator (1915) 19 CLR 620 per Isaacs J. at 628; Kauzal v
Lee (1936) 58 CLR 670 per Dixon and McTiernan JJ. at 685-686, where their Honours observe
that:


https://jade.io/citation/3073511
https://jade.io/citation/3073511/section/140018
https://jade.io/article/62431
https://jade.io/article/62431/section/294
https://jade.io/article/63880
https://jade.io/article/63880/section/9751

"(v)agueness of description, want of particularity and evident indistinctness of thought
may be the source of so much uncertainty as to the scope of the monopoly that the
claim fails to fulfil the requirement of stating with definiteness to what the patentee is
exclusively entitled."

It is true that there are many containers which would answer the description of open-mouthed
containers. That very expression necessarily connotes a degree of generality; but there are in
my view two answers to the submission. First, the invention claimed in the specification is not
for an open-mouthed container; it is for a closure for a container of that description. It is not
suggested that there is an ambiguity in the description of the closure itself in the specification,
and in particular in the Claims. The question is whether the description of the closure is
sufficient to enable persons to whom the specification is directed to understand how the closure
as an article to be manufactured has to be made and how it is to work. It is plain, in my opinion,
that the closure as described in the specification is one that will hermetically seal an open-

mouthed container.

There is in any event no ambiguity in the use of the words "open-mouthed container" as
contained in the claims or other parts of the specification. There is no suggestion that the
expression "open-mouthed container" is a term of art in Australia or that it bears a technical
meaning. It is to be given its ordinary meaning. The Oxford English Dictionary defines "open-
mouthed" as:

"1. having the mouth open; having an open mouth; hence rapacious, in full cry, etc.
b. of a vessel or the like; having a wide mouth.

2. Gaping, as with astonishment or surprise.

3. With mouth open to speak; speaking freely, clamorous, vociferous."

Any problems that arise from the use of the expression "open-mouthed container" in the Claims
are not problems of definition or interpretation, but of identification. In any event, as was
observed by Aickin J. in Minnesota Mining & Manufacturing Company v Beiersdorf

(Australia) Limited (1980) 144 CLR 253 at 274:

"Lack of precise definition in claims is not fatal to their validity so long as they provide
a workable standard suitable to the intended use - see British Thomson-Houston Co.
Ltd. v Corona Lamp Works Ltd. (1922) 39 RPC 49 and Monsanto Co. v Commissioner
of Patents (1974) 48 ALJR 59 at 60."



The use of the expression "open-mouthed", in the context of containers which the closure being
the subject matter of the invention is designed to fill and seal, provides "a workable standard

suitable to the intended use".

I would dismiss the appeal with costs.

SHEPPARD J:

This is an appeal from a judgment of the Supreme Court of Victoria (King J.) given in an action
brought by the respondent for infringement of its patent no. 462,612. The learned primary
Judge found that a lid intended to effect an air-tight seal on containers, such as canisters,
manufactured and distributed by the appellants ("Decor") infringed claims 1, 2 and 5 of the
letters patent in suit. The specification for the patent is entitled, "Three-part Press Type Seal."
The invention which is the subject of the patent has this title because it consists of three plastic
parts which, when put together, form a lid which provides an air-tight seal when used in

conjunction with a container of an appropriate size.

His Honour made orders for an injunction, delivery up and an enquiry as to damages. He
dismissed a counter-claim brought by Decor in which it was contended that the letters patent

were invalid and an order for revocation was sought.

The letters patent had a Convention priority date of 9 March 1971. They expired on 18 February
1988 shortly after judgment was delivered on 4 February 1988.

Three grounds of appeal were argued, the first going to the question of infringement, and the
others to invalidity. If the first were upheld, the second would not arise for consideration. The
third arises irrespective of the outcome of ground 1, although its determination in favour of

Decor, would make the questions to which ground 3 gives rise largely academic.

The three grounds all raise questions concerning the construction of the specification. Although
the question of novelty was raised at first instance, no ground of appeal concerning it was relied
upon before us. Before coming to the terms of the specification, it is useful to refer to two of
the lids which are in evidence. The first is a commercial embodiment of a lid produced by or

on behalf of the respondent ("Dart") in accordance with the specification. The second is a lid



produced by Decor which was found by the primary Judge to be an infringement of the patent.
Each lid, as I have said, consists of three plastic parts. These comprise two circular disks and a
plunger. One of the plastic lids is slightly smaller than the other. It forms the upper part of the
lid and has a hole in it into which the plunger is inserted. The larger disk forms the larger part
of the lid and has no hole. The plunger is inserted through the hole in the upper disk which in
turn is inserted into the lower disk. The three parts are then locked into position. The plunger,
even at rest, exerts pressure on the lower disk. The pressure may be increased by depressing
the plunger. This causes the lower lid to contract (collapse upon itself is the expression used in
the specification) so that it may be inserted into a container such as a canister of an appropriate
size. When the pressure on the plunger is released the lower disk expands against the lip or
edge of the container forming an air-tight seal thus preserving food or liquid stored in the
container. There is little difference between the two lids in evidence. The mechanism by which
each operates is precisely the same. The essential difference between them is that the underside
of the lower disk of the Dart product is fluted or corrugated (really grooved), the flutes or
corrugations extending as radii from the centre of the disk. The underside of the lower disk of
the Decor product, on the other hand, is smooth. It has no flutes or corrugations. It will be seen
that this difference is of critical importance because counsel for Decor has contended that the
flutes or corrugations are an essential part of the invention protected by the letters patent and
that it follows that a device performing a similar function made without flutes or corrugations
is not an infringement. Counsel for Dart, on the other hand, contend that a lid which is fluted
or corrugated represents only the preferred embodiment of the invention. The lid will operate
more efficiently if it is corrugated or fluted, but the letters patent equally cover an embodiment

which has a smooth, rather than a corrugated or fluted, underside.

Although I shall quote a number of the provisions of the specification, it is difficult to do the
submissions made in relation to it justice without referring to the scheme of it and also to
diagrams which form part of it. For ease of reference, I have therefore appended a copy of the

entire specification to these reasons.

Before coming to the detail of the specification, it is necessary to refer to s. 40 of the Patents
Act 1952 and to certain well established rules of construction of specifications. These are
perhaps trite, but it is useful to have them in mind as one approaches the task of construction

which is involved.



Subsections 40(1) and (2) of the Patents Act are as follows:-
"40.(1) A complete specification-

(a) shall fully describe the invention, including the best method of performing
the invention which is known to the applicant; and

(b) shall end with a claim or claims defining the invention.

(2) The claim or claims shall be clear and succinct and shall be fairly based on the
matter described in the specification."

Paragraph (1)(a) not only requires a description of the invention, but also a statement of the
best method of performing it known to the applicant. This last matter may be referred to as the
requirement of the Act that the preferred embodiment of the invention be stated in the
specification. Its object is to teach or inform those concerned to know the state of the art in a
particular area at the time the patent is applied for. Statements made in relation to the preferred
embodiment of the invention are not directly relevant to the matters which arise for
determination in an infringement action or in a claim that the patent is invalid. For those
purposes the critical statements are those made in the claims, in any consistory clause and in
that part of the body of the specification in which the invention is described. In Welch Perrin
& Co. Pty Limited v. Worrel (1961) 106 CLR 588 Dixon C.J. and Kitto and Windeyer JJ. said
(p 609):-

"Most of the argument before us centred upon the construction of the specification and,
as in every patent case, it is necessary to determine from it what exactly is the invention
it describes and for which a monopoly is claimed, before proceeding to consider
objections to the validity of particular claims: Electrical and Musical Industries Ltd. v.
Lissen Ltd. (1938) 56 RPC 23, at p 39."

and (pp 610-1):-

"If it is impossible to ascertain what the invention is from a fair reading of the
specification as a whole, that, of course, is an end of the matter. But this objection is
not established by reading the specification in the abstract. It must be construed in the
light of the common knowledge in the art before the priority date. The general
principles governing the construction of specifications are well known, and no lengthy
reference to them is necessary. It is, however, fitting that we remind ourselves of the
criterion to be applied when it is said that a specification is ambiguous. For, as the
Chief Justice pointed out in Martin v. Scribal (1954) 92 CLR 17, at p 59, referring to
Lord Parker's remarks in National Colour Kinematograph Co. Ltd. v. Bioschemes
Ltd. (1915) 32 RPC 256, we are not construing a written instrument operating inter
partes, but a public instrument which must, if it is to be valid, define a monopoly in
such a way that it is not reasonably capable of being misunderstood. Nevertheless, it
is to be remembered that any purely verbal or grammatical question that can be
resolved according to ordinary rules for the construction of written documents, does
not, once it has been resolved, leave uncertain the ambit of the monopoly claimed (see
Kauzal v. Lee (1936) 58 CLR 670, at p 685.) The specification must be read as a whole.



But it is a whole made up of several parts, and those parts have different functions.
Courts have often insisted that it is not legitimate to narrow or expand the boundaries
of monopoly as fixed by the words of a claim by adding to those words glosses drawn
from other parts of the specification. Similarly, if a claim be clear it is not to be made
obscure simply because obscurities can be found in particular sentences in other parts
of the document.

This specification is at first sight a formidable and difficult document, but on analysis
it becomes apparent that it is not so obscure or uncertain as the appellant's argument
suggested. Its basic structure does not depart far from the form now usual in English
specifications, as described in Halsbury's Laws of England 3rd ed., vol. 29, p 6. Its
seeming complexities are mainly the result of the detail in which the patentee has
described particular embodiments of his device."

The paragraph from Halsbury (Halsbury's Laws of England, 3rd ed., vol. 29, para. 8, p 6) is as
follows:-

"8. Body and claims. A complete specification customarily begins, after the title, with
a general preamble, stating, usually in more detail than in the title, the subject to which
the invention relates, indicating upon what old arrangements the invention is an
improvement and the respects in which they needed improvement, and otherwise
stating the objects of the invention, possibly summarising other proposals for solving
the same problems, and setting out the nature of the invention in general terms. This
statement usually includes a clause, known as 'the consistory clause', in substantially
the same terms as the claims. Then follows a detailed description of one or more
embodiments of the invention, often with a suggestion of alternatives. The whole of
this is known as the body of the specification. The specification ends with the claims,
delimiting the monopoly granted by the patent. There may be included in the body,
usually immediately before the claims, disclaimers of part of the matter covered by the
language of the claims. The preamble to the body and the claims, on the one hand, and
the remainder of the body on the other, have quite different functions. The body, apart
from the preamble, is there to instruct those skilled in the art concerned in the carrying
out of the invention; provided it is comprehensible to, and does not mislead, a skilled
reader, the language used is seldom of importance. The claims, on the other hand, since
they define the monopoly, will in the event of legal proceedings be scrutinised with as
much care as any other document defining a legal right, and require to be as carefully
drawn. The preamble, which may be used to explain the claims and treated as defining
the results the patentee undertakes that his invention shall achieve, should be drawn
with almost equal care."

In Interlego A.G. v. Toltoys Pty Limited (1973) 130 CLR 461 Barwick C.J. and Mason J. (as
he then was) said (p 478-9):-

"We venture to think that no one would conclude, on reading the specification as a
whole, that the invention as described makes claim to a method of assembly of blocks
which depends on the insertion of primary projections into the recesses of secondary
projections in an adjacent block. However, the settled rule is that in ascertaining the
width of a particular claim it is not permissible to vary or qualify the plain and
unambiguous meaning of the claim by reference to the body of the specification (Welch
Perrin & Co. Pty. Ltd. v. Worrel).



If the expression is not clear it is then permissible to resort to the body of the
specification to define or clarify the meaning of words used in the claim without
infringing the rule that clear and unambiguous words in the claim cannot be varied or
qualified by reference to the body of the specification (see Electric & Musical
Industries Ltd. v. Lissen Ltd. (1938) 56 RPC 23; Rosedale Associated Manufacturers
Ltd. v. Carlton Tyre Saving Co. Ltd. (1960) RPC 59, at p 69). Once reference is made
to the body of the specification, it is apparent that the expression is not used in the
sense urged by the respondent.”

In Rosedale Associated Manufacturers Limited v. Carlton Tyre Saving Co. Limited (supra)
Lord Evershed M.R. said (p 69):-

"It is no doubt true and has been well established (see for example, the speech of Lord
Russell of Killowen in the E.M.L. case (Electric & Musical Industries v. Lissen (1939)
56 RPC 23 at p 41) that you must construe the claims according to their terms upon
ordinary principles, and that it is not legitimate to confine the scope of the claims by
reference to some limitation which may be found in the body of the specification but
is not expressly or by proper inference reproduced in the claims themselves. On the
other hand, it is clearly no less legitimate and appropriate in approaching the
construction of the claims to read the specification as a whole. Thereby the necessary
background is obtained and in some cases the meaning of the words used in the claims
may be affected or defined by what is said in the body of the specification. In the
present case our last observation will be seen to have particular consequence in regard
to the meaning of the word 'holes' when used in Claim 1."

In the Lissen case Lord Russell had said (56 RPC at p 41):-

"I would point out that there is no question here of words in Claim 1 bearing any special
or unusual meaning by reason either of a dictionary found elsewhere in the
Specification or of technical knowledge possessed by persons skilled in the art. The
prima facie meaning of words used in a claim may not be their true meaning when read
in the light of such a dictionary or of such technical knowledge; and in those
circumstances a claim, when so construed, may bear a meaning different from that
which it would have borne had no such assisting light been available. That is construing
a document in accordance with the recognised canons of construction."

See also Terrell on the Law of Patents, 13th ed., paras. 4.31-4.34, pp 74-77.

Reference should also be made to the judgment of Gibbs J. (as he then was) in Montecatini
Edison S.p.A. v. Eastman Kodak Company (1971) 45 ALJR 593 and the decision of the House
of Lords, in which Lord Diplock wrote the principal judgment, in Catnic Components Limited
v. Hill & Smith (1982) RPC 183. There Lord Diplock said (pp 242-3):-

"My Lords, a patent specification is a unilateral statement by the patentee, in words of
his own choosing, addressed to those likely to have a practical interest in the subject
matter of his invention (i.e. 'skilled in the art'), by which he informs them what he
claims to be the essential features of the new product or process for which the letters
patent grant him a monopoly. It is those novel features only that he claims to be
essential that constitute the so-called 'pith and marrow' of the claim. A patent
specification should be given a purposive construction rather than a purely literal one



derived from applying to it the kind of meticulous verbal analysis in which lawyers are
too often tempted by their training to indulge. The question in each case is: whether
persons with practical knowledge and experience of the kind of work in which the
invention was intended to be used, would understand that strict compliance with a
particular descriptive word or phrase appearing in a claim was intended by the patentee
to be an essential requirement of the invention so that any variant would fall outside
the monopoly claimed, even though it could have no material effect upon the way the
invention worked."

In summary, the relevant rules of construction which may be distilled from the authorities

referred to are as follows:-

(1)

)

3)

4

)

(6)

(7)

The claims define the invention which is the subject of the patent. These must be
construed according to their terms upon ordinary principles. Any purely verbal or
grammatical question that can be answered according to ordinary rules for the

construction of written documents is to be resolved accordingly.

It is not legitimate to confine the scope of the claims by reference to limitations which
may be found in the body of the specification but are not expressly or by proper
inference reproduced in the claims themselves. To put it another way, it is not legitimate
to narrow or expand the boundaries of monopoly as fixed by the words of a claim by

adding to those words glosses drawn from other parts of the specification.

Nevertheless, in approaching the task of construction, one must read the specification

as a whole.

In some cases the meaning of the words used in the claims may be qualified or defined

by what is said in the body of the specification.

If a claim be clear, it is not to be made obscure because obscurities can be found in
particular sentences in other parts of the document. But if an expression is not clear or
is ambiguous, it is permissible to resort to the body of the specification to define or

clarify the meaning of words used in the claim.

A patent specification should be given a purposive construction rather than a purely

literal one.

In construing the specification, the Court is not construing a written instrument
operating inter partes, but a public instrument which must define a monopoly in such a

way that it is not reasonably capable of being misunderstood.



(8) The body, apart from the preamble, is there to instruct those skilled in the art concerned
in the carrying out of the invention; provided it is comprehensible to, and does not

mislead, a skilled reader, the language used is seldom of importance.

9 Nevertheless, the claims, since they define the monopoly, will be scrutinized with as
much care as is used in construing other documents defining a legal right. 10.If it is
impossible to ascertain what the invention is from a fair reading of the specification as
a whole, it will be invalid. But the specification must be construed in the light of the

common knowledge in the art before the priority date.

The specification in the present case takes up a little over 15 pages. These are followed by two
pages of diagrams. The device which is the subject of the invention is, as I have earlier
indicated, a comparatively simple one no matter that its design was the result of novel and
inventive steps which took the previously existing state of the art further ahead. In order to
grapple with the questions of construction which arise for determination, it is necessary to say

something of the scheme of the specification and to quote some portions of it at some length.

The specification opens with a paragraph describing the nature of the invention in the following
terms:-

"This invention relates to containers and container closures in which the closures are
formed from distortable materials of construction. More particularly, the invention
concerns distortable, reusable, plastic container closures for open-mouthed containers
and further contemplates a closure arrangement that is quickly and easily operable and
which assures a reliable hermetic seal.”

There follow paragraphs setting out the existing state of the art and then paragraphs which
counsel for Dart contended referred to the preferred embodiment of the invention but which
counsel for Decor contended were part of the consistory statement. In these is incorporated part
of an earlier specification number 455,330. There then follows a paragraph which either alone
or with the earlier paragraphs to which I have referred unquestionably comprises the consistory
statement. Pages 7 to 13 undoubtedly describe the preferred embodiment of the invention
whether read alone or read with those earlier paragraphs. Finally, pages 14 to 16 comprise six
paragraphs in which the claims are made. These are as follows:-
"The claims defining the invention are as follows:-

1. A locally distortable closure member contractably and distensibly
constructed and having an elastic memory such that it is adapted to
hermetically seal an open-mouthed container, said closure member



comprising: a center main wall including a biased area radially emanating from
a central portion thereof to a peripheral terminus, said center main wall being
adapted for the application of pressure to the approximate center thereof in
such manner that said biased area tends to collapse upon itself and substantially
uniformly displace said peripheral terminus until said closure is easily
positionable in an open-mouthed container; integral extended sealing means
positioned around said peripheral terminus of the center main wall, said sealing
means being displaceable in like manner with said peripheral terminus such
that at least a portion of said sealing means is closely engageable with and
sealable against the walls of an open-mouthed container due to the resiliency
and elastic memory of said closure upon the discontinuance of applied pressure
to said center main wall; a closure top wall interconnected with said integral
extended sealing means and said center main wall, said closure top wall further
including an integral and substantially centered upstanding bushing-like guide
terminating at its upper extremity in a finger grippable flange; and an axially
movable plunger positioned in said guide in such manner as to have a portion
thereof exposed above said flange so that pressure applied to the plunger is
transmitted to the approximate center of said center main wall.

2. A closure member according to claim 1 wherein said plunger is secured to
said center wall at the approximate center thereof.

3. In combination a container and closure member according to claim 1
wherein said container includes a projecting wall construction forming the
open mouth thereof and including therein a pouring spout and venting slot
approximately opposite one another, both above and below which said closure
member is engageable with and sealable against said projecting wall.

4. The combination according to claim 3 wherein said projecting wall also
includes inwardly protruding means removed from said upper edge such that
said portion of the sealing means is positionable therebetween, said protruding
means further providing an abutable surface against which said closure is
positionable to assure its proper placement within the container.

5. A closure member according to claim 1 wherein the closure top wall and the
integral extended sealing means include opposed locking means
interconnectably overlapping to secure said top and main walls together.

6. A locally distortable closure member substantially as described herein and
with reference to the accompanying drawings."

The paragraph of the specification which, either alone or along with earlier paragraphs,
comprises the consistory statement appears on page 6 of the specification and is in language

similar to that used in claim 1.

It is common ground that, if one has regard only to the claims, the invention would comprise a
lid manufactured as previously described whether the lower portion of it was corrugated or

fluted or not. It would follow that the appellant's article, subject to two further submissions,



would be an infringement of the patent. One of these submissions was that the expression
"open-mouthed container" was too vague and uncertain to be given a meaning. The other,
which, to a degree, is bound up with the first, was that, if the specification be construed so as
to include a claim for an article which is not corrugated or fluted, it is invalid because the claims

are not limited to the essence of the invention.

One of the rules of construction to be applied is that the specification must be read as a whole.
It is therefore inappropriate merely to excise from it the consistory statement and the claims
without having regard to the balance of it. Ultimately the balance may have no relevance, but
until the whole specification has been read and understood, one cannot tell. I propose, therefore,
to refer to other parts of the specification, particularly those parts of it which may, when the
rules of construction earlier set out are applied, shed light on the meaning of the expression "a

biased area radially emanating from a central portion thereof" in claim 1.

The first part of the specification to which I go comprises those paragraphs which counsel for
the respondent asserted and counsel for the appellant denied form part of the consistory
statement. The relevant passage begins on page 4 of the specification in the paragraph that
commences, "This invention provides a sealing closure that is ..." The second sentence of that
paragraph begins, "The construction more fully described hereinbelow ...", and the sentence

which follows it, "As is readily discernible from the drawings ..."

The paragraphs which follow and which lead to what is undoubtedly either the whole or part
of the consistory statement on page 6 are, in my opinion, a development of what is introduced
in the paragraph which commences, "This invention provides a sealing closure ..." Although I
do not consider the matter to be free from doubt, I think the better view is that counsel for the
respondent is correct in his submission that that paragraph and those which appear on the
balance of page 4 and on page 5 do refer to the preferred embodiment and do not form part of
the consistory statement. Nevertheless, they are relevant to be considered because they, along
with others which appear later in the specification and which are part of the description of what
is undoubtedly the preferred embodiment, may shed light on what is meant by the expression,
"biased area radially emanating from a central portion thereof”, in claim 1. Important in this
respect is the paragraph which commences towards the end of page 4, "This new closure further
includes several distinctive constructional features ..." There follows the critical sentence:-

"Among these is a biased, corrugated, fluted or similar center main wall arrangement



that effectively and easily enables the contraction and recovery of the center main wall
peripheral edge to a relaxed or as-molded position."

Towards the end of the next paragraph is the reference to Letters Patent No. 455,330. In
particular the specification says, "In these respects, it is applicant's wish that the disclosures in
Australian application No. 24825/70 (accepted as Patent No. 455,330) be incorporated in this
application for Letters Patent." It is convenient to interrupt this account of the subject letters
patent to refer to the earlier letters patent insofar as they bear on the questions here to be

decided.

The earlier letters patent also related to re-usable, plastic container closures for open-mouthed
containers and contemplated a closure arrangement and sealing method that was quickly and
easily "effectable" and which ensured a lasting, reliable, hermetic seal. As I understand it, the
difference between the earlier invention and the subject one lay mainly in the fact that the
earlier invention was in respect of a lid which comprised only two, as distinct from three, parts.
The two parts which comprised the earlier invention were the lid and the plunger. When the
plunger was depressed the lid would "collapse" thus making it possible for it to be inserted in
a container. When the pressure was released the seal would be effected. The subject invention
was an improvement because the making of the lid in two parts improved the ease with which

the lid could be distorted so that it was easier to insert and easier to extract from a container.

The earlier specification is relevant because it was contended by both parties that it shed light
on the significance of a reference in the subject specification to the meaning of the word
"biased". For this purpose an important part of the earlier specification is the following:-

"Computer analyses of closure member 10 is accomplished treating the member as a
shallow orthotropic thin elastic conical shell of revolution with the side wall 26 acting
as an edge stiffener. Thus, it was found that the peak stresses in this closure member
10 occur during the push-down phase as the closure is applied to the container. Further,
the dominant stresses occur at the edge of the planar area 16 and are radially and
circumferentially directed. Shear stresses are found to be of secondary importance.
Similarly, by varying the structural parameters, one learns that the radial contraction
per unit push-down force for a corrugated closure is much larger than that for a flat
closure even if the latter is determined by a nonlinear plate analysis. The radial
contraction for a smooth conical closure, an isotropic shell, whose meridional slope is
about one-half of the uppermost flute portion 38, approximates that of a corrugated
closure but only if the side wall construction is very stiff. If, however, the side wall is
relatively flexible, the radial contraction of a smooth conical closure will be
theoretically only about one-third that of a corrugated closure. Further, the smooth
conical arrangement has at least one other disadvantage in that the peak stresses
produced therein are about twice as high as those created in a corrugated closure



member. These behaviors are all due to an important property of the corrugated
construction, i.e., its relatively low bending and stretching stiffness in the
circumferential direction. This property is also characterized by the fact that the radial
or lateral displacement per unit push-down force increases with flute height and with
the number of flutes. It follows that for a given lateral displacement, a seal with a larger
number of flutes will require a smaller push-down force and therefore the peak stresses
will be reduced."

The numbers which are referred to are numbers shown on diagrams which form part of the

specification. It is unnecessary to refer to the detail of these diagrams.

Reference should also be made to a further paragraph of the earlier specification, namely:-

"Additional analysis reveals that a measure of the sealing pressure of the closure is the
radial stress at the outer edge of the corrugated seal after the closure is fitted with the
container and the push-down force is removed and it becomes apparent that the sealing
pressure will increase as the ratio between the flute height at the side wall and the flute
base width at the side wall increases. The same effect may also be obtained by
increasing the ratio between the radius of planar area 16 and the radius at the side wall
26."

Finally, reference should be made to claim 1 which is as follows:-

"1. A laterally and transversely contractable and distensible closure member having an
elastic memory so as to be capable of hermetically sealing an open-mouthed member
and including:

a centre main wall having a plurality of fluted portions each extending from a
peripheral edge portion and tapering inwardly towards a central portion of the centre
main wall; and

upwardly and outwardly sloping sealing means located around said peripheral edge
portion;

the arrangements being such that application of a generally centrally and downwardly
directed force to said centre main wall enables placement of said closure member upon
the open-mouthed member and reduction of said force enables said closure member to
distend whereby said sealing means forms a sealing engagement with said open-
mouthed member."

After reference to the earlier specification the subject letters patent made the consistory
statement to which I have referred and continued to describe the preferred embodiment. To aid
this description reference was made to a number of diagrams appended to the specification. On
page 8 it was said:-

"Referring now to Figs. 1-4, it can be seen that the closure member 10 of this invention
is composed of a plurality of separate parts which function together in the operation of
the closure. These include a radially biased, fluted or corrugated center main wall 14
having a centrally positioned substantially planar area 16 in the center surface wall and
an upwardly extended side wall 26; a closure top wall 12 having an integral



substantially centered bushing-like guide 13; and a plunger 15. Specifically, the biased
or corrugated areas are composed of a plurality of upstanding tapered ridges 18, more
fully described hereinafter, which emanate from the substantially planar area 16 and
terminate at the peripheral edge 24 of the center main wall 14."

On page 10 there is reference to figure 3. In this paragraph appears the following:-

"Therefore, the radially extending biased center main wall 14 which extends between
the center portion or substantially planar area 16 to a peripheral terminus 24 is of
considerable importance to the invention. In essence, the biased center main wall 14
tends to collapse upon itself upon the application of pressure to center portion 16. This
collapse substantially uniformly displaces the peripheral terminus 24 inwardly and thus
draws the wall 26 inwardly."

It is to be observed that in relation to this description there is no reference either to corrugations

or to fluting. However, immediately following this paragraph the following is said:-

"The biased, corrugated, fluted or plaited center main wall 14 includes, therefore, a
plurality of upwardly and outwardly tapered ridges 18. As can be readily seen in Figs.
2, 3 and 4, the upper portion 38 of these ridges are angularly directed with respect to
planar area 16 and therefore their respective peripheral terminus portions 24 lie plane
removed from that of area 16. Similarly, the bottom portions 40 of these plaits lie in a
substantially parallel plane approximate to that of area 16 when the closure is in a
relaxed or as-molded condition. However, when the closure is in place upon a
container, even the bottom portions 40 will be at least slightly angularly directed
toward the container center; such being the result of oversizing which assures a proper
seal between the components. The corrugation height at its peripheral terminus 24, i.e.,
the point of connection to the integral upwardly extended side wall 26, is such that the
uppermost flute portion 38 is approximately opposite or above the protruding bead 32."

A little later a new word appears for the first time, namely, the word "conically". The

specification says:-

"The closure top wall 12 includes a conically disposed upper wall 38 in the
approximate center of which there is positioned the bushing-like guide 13. This guide
extends above the upper wall 38 and is aligned with the socket 39. A peripherally
disposed depending skirt 40 is positioned adjacent the outermost periphery of upper
wall 38 so as to create a lip 42 around the periphery thereof."

The description of the preferred embodiment concludes with the following paragraph:-

"In operation, the closures of this invention tend to experience a lateral displacement
within the conical, corrugated or fluted area 18 as pressure is applied to the planar area
16. The conical corrugated construction accentuates this displacement as the flutes fold
upon themselves in an accordion-like fashion. This, then, similarly tends to draw the
side wall 26 inwardly, thereby facilitating entry of the central surface wall area 14 into
the open-mouth end of the container or pitcher 20. After insertion and upon release of
the applied pressure, the resilient closure material attempts to assume its relaxed
orientation and thus expands the side wall 26 against the inner portion of the container
wall to hermetically seal the container. To remove the closure, it is only necessary to
similarly depress the plunger 15 and remove the closure from the pitcher or container."



It is to be observed that the expression has become, "conical, corrugated or fluted area". This
is to be compared with the expression, "biased, corrugated, fluted or similar center main wall
arrangement" which appears in the first part of the description of the preferred embodiment
and also with the words of claim 1, "a biased area radially emanating from a central portion

thereof to a peripheral terminus."

It remains to mention the paragraph which leads from the description of the preferred
embodiment to the claims. It appears on page 13 of the specification and is as follows:-

"From the foregoing description, it should be apparent that the invention encompasses
an advantageous advance in the art. Further, it should be clear that the invention may
be embodied in other specific forms without departing from the spirit of the essential
characteristics thereof. The present embodiments are, therefore, to be considered in all
respects as illustrative and not restrictive."

The essence of the first submission made by counsel for Decor was that, on their proper
construction, claims 1, 2 and 5 are limited to closures in which the centre main wall is
corrugated or fluted. In the context of the specification a biased area was said to mean an area
that was pre-disposed to move in a particular manner. Counsel said that the alternative meaning
of bias, namely, an oblique or slanting line was not an appropriate way of describing an area.
Counsel also said that, if a biased area meant one, the cross-sectional outline of which was
oblique or convex, it would have been described as conical. Both the expressions "conical" and
"angularly directed" were used elsewhere in the specification where appropriate. Counsel said
that there was no reason revealed in the specification why the centre main wall of the closure,
in its relaxed state, should be conical rather than substantially flat. If "biased" indicated a
slanted area, the preferred embodiments would appear not to come within the main claims. A
substantially flat centre main wall would not only operate just as easily as one which was
conical, but would exert a higher sealing pressure. This was said to be confirmed by some of

the expert evidence to which I shall later refer.

Counsel also submitted that reference to the body of the specification was justified in order to
interpret the relevant expression in the claims. He said that "biased" was used as a synonym
for "corrugated" or "fluted" throughout the specification. He also said that such a construction
would ensure that the closures, which were the subject of the claims, would incorporate the

distinctive feature of the invention and fulfil one of its main objects.



Counsel for Dart submitted that "biased" in the first claim had its ordinary meaning and that in
the context it meant oblique. All the references to corrugated and fluted were directed to the
preferred embodiment of the invention and not to the invention itself. They did not support a
reading down of the language of the first claim in the manner contended for by counsel for
Decor. Indeed, the absence from claim 1 of the words "corrugated, fluted or plaited" and similar
expressions, supported the view that the first claim was not limited to a corrugated construction.
Counsel said that the contrast between the reference to "conical, corrugated or fluted" and the
earlier references to "biased, corrugated or fluted" showed that "biased" was not used as a
synonym for "conical". It followed that nothing in the body of the specification supported the
view that the expressions "biased" and "corrugated" were used synonymously in the body of

the specification or that "biased" in the first claim meant "corrugated".

In reaching his conclusion that the Dart submission should be accepted, his Honour relied on
the paragraph immediately preceding the claims in which it is said that the invention may be
embodied in other specific forms without departing from the spirit of the essential
characteristics of it. The present embodiments were therefore to be considered in all respects
as illustrative and not restrictive. He said that these words were consistent with the construction
of claim 1 which required the word "biased" to be construed in its ordinary meaning without
reference to the other words with which it appears in the body of the specification which related
to the particular embodiments. His Honour did not think it necessary to go to the expert
witnesses' definition of "biased" as there was no reason to suppose that it was being used in the
specification as a technical term. He thought that it was proper to describe the outline of a
slightly convex surface as oblique. Such a use of the term "biased" to refer to a curved line was
supported by the definition of it in the Shorter Oxford Dictionary with reference to bowls as
including the curved course in which a bowl was caused to run by its construction. His Honour
said that the function of the "bias" in the claimed closure was to enable the collapse upon itself
of the lower disk upon downward pressure being applied to its centre; this function was

consistent with the lower disk being slightly convex.

The starting point for a consideration of the competing submissions of the parties is the
consideration of the dictionary meanings of the words "bias" and "biased". In the Shorter
Oxford Dictionary the word "bias" is defined primarily as oblique. It may mean an oblique or
slanting line or the construction or form of the bowl causing it to swerve when rolled. It may

also mean the curved course in which it runs and the allowance made for this deviation. A



consequential meaning is an inclination, a leaning or bent and thus a predisposition towards, a
predeliction or a prejudice. "Biased" means having a bias or unfavourably inclined. In the
Macquarie Dictionary "bias" is defined to mean an oblique or diagonal line of direction
especially across a woven fabric; a particular tendency or inclination especially one which
prevents an unprejudiced consideration of a question; in bowls a bulge or a greater weight on
one side of the bowl causing it to swerve and thus the swerved course of a bowl due to shape
or weighting. "Biased" may mean cut, set, folded diagonally and "biasing" slantingly or

obliquely.

A number of expert witnesses were called to express opinions on the meaning of the various
expressions used in the specification. Professor J.D.C. Crisp is the Professor of Engineering
Dynamics in the Department of Mechanical Engineering at Monash University. Professor Crisp
said that the expression "tends to collapse upon itself" was one which was well understood by
engineers. Tendency to collapse is a state which could arise where a load is imposed on a
structure. Recovery would be contingent upon removal of the load. Where the load was not
entirely removed, the degree of recovery would be contingent upon the degree to which the
load was diminished. If a structure collapses upon itself, engineers would conclude that one
part of that structure must move inwards towards another. As an example, Professor Crisp
referred to the inward movement of the surface of a cone. If load or pressure caused it to move
inwards, engineers would say that this involved the cone collapsing upon itself. Professor Crisp
said that the closure in a commercial embodiment of the respondent's invention had three parts
- an upper wall, a lower wall (diaphragm) and a plunger. He said that the most important part
in the working of the closure was the diaphragm. It had a central area and "a biased, or slanted
(and thus generally conical) area which surrounds and extends radially outwards from a central
area, being so configured as to tend to close upon itself under axial force applied to its centre
by the plunger." The closure was constructed of resilient material. This meant that it would
have "elastic recovery" and would therefore be capable of being distorted by application of
force. When that was removed it would return to its normal (relaxed) shape. Professor Crisp
said that the shape of the parts of the closure (particularly the biased area) and the resilient
properties of the material from which the diaphragm closure was made combined so that the
closure could contract and expand radially as necessary to engage within the open mouth of a

container.



Professor Crisp said that knowledge of how the shape of the diaphragm and the properties of
the materials used in its construction combined in the function of the respondent's closure was
essential to a proper understanding of the disclosure in the specification and its relationship
with "prior art" disclosures. The effective operation of the respondent's disclosure depended on

three things:-

(1) The shape of the diaphragm and the arrangement of the individual parts of the closure

("geometrical arrangement");

(2) The properties of the materials from which the parts, and particularly the diaphragm

were made ("material or elastic properties"); and
3) Forces obtained and applied in the parts ("force configuration").

Professor Crisp said that, in order to obtain the radial forces in the biased area which were
necessary in order to provide effective making and breaking of the seal, the angle of the slope
of the biased area and the relative stiffness of the diaphragm were vital factors. He said,
however, that the closure as a whole worked by a combination of all three elements -

geometrical arrangement, material properties and force configuration.

One of Professor Crisp's conclusions was that, whether one used a shallow cone constructed
with corrugations or a shallow cone with a flat or slightly curved surface, assuming that the
walls were constructed of the same material and with material of the same thickness suitable
for such a closure, there was likely to be a difference between the efficacy of the closures so
formed but he would expect all three to work satisfactorily in accordance with the principles
of the respondent's closure. Professor Crisp went on to conclude that a corrugated construction
was to be preferred because a smaller push-down force was required. In other words he
concluded that the preferred embodiment of the invention would contain a diaphragm which
was corrugated or fluted, but that a diaphragm which was not fluted or corrugated would work

satisfactorily, although not as efficiently.

Mr. P.K. Bayly is an industrial designer. He has had a long experience in industrial design. Mr.
Bayly said that the word "biased" is used by engineers to mean that an article has a
predisposition to move in a certain direction or to take up a certain condition or state. He also

said that it was a deviation from the norm of a predetermined nature or direction.



Mr. Bayly was asked about the efficiency of a flat wall as distinct from one which was slightly
conical. He thought that the flat wall would operate somewhat more efficiently and would be
no more difficult to operate than would a wall which had a degree of conicity. This evidence
was used by counsel for Decor in order to suggest that there was no purpose in a slightly conical
diaphragm. If the draftsman had intended to make a claim in respect of a smooth diagragm, he
would have done so whether the diaphragm was flat or slightly conical. Each would have been
equally effective. It followed that the word "biased" was not intended to apply to a diaphragm
which, whether corrugated or fluted or not, was slightly conical; there would have been no
point in his making such a claim. The claim would have been in respect of diaphragms whether
flat or conical. Mr. Bayly said that the displacement of the flutes or corrugations could be
described as "the flutes collapsing upon themselves". He also agreed that they were positioned
so that they would be displaced in a predetermined manner if a suitable force "acted upon them

or a restraint of force was released".

Mr. K.W. Lohning is a consulting engineer. He thought, contrary to Mr. Bayly, but in common
with Professor Crisp, that the fact that the flutes or corrugations folded in or collapsed upon
themselves would permit a lower thumb force than would be necessary in the case of a lid

which had a completely smooth wall.

I have now referred to sufficient of the specification, the relevant dictionary meanings of the
word "biased" and the engineering and design evidence to come to the question of construction
which is involved. The difference between the parties centres upon the words used in claim 1,
"a center main wall including a biased area radially emanating from a central portion thereof
to a peripheral terminus", and, "being adapted for the application of pressure to the approximate
center thereof in such manner that said biased area tends to collapse upon itself and
substantially uniformly displace said peripheral terminus." Similar words are used in the

consistory clause on page 6 of the specification.

The submissions made by the parties differ in relation to the meaning of the word "biased" in
the context in which it appears in claim 1. As mentioned, counsel for Decor contended that a
"biased area" was, in the context, an area that was pre-disposed to move in a particular manner.
Counsel for Dart said that, in the context of the specification, "biased" meant oblique. Upon
the basis of the dictionary meanings of the word "bias" and "biased" to which I have referred

either meaning is open. Although the expert evidence is not entirely consistent, each meaning



is also open according to that evidence. There may be a question whether expert evidence on
this matter can be referred to. But nothing turns on it because, whether one has regard only to

the dictionaries or to what the experts said, the position is the same.

The submission of counsel for Dart was that a biased area in the context of the specification
referred to an area, whether smooth or corrugated or fluted, which was slanted or oblique. In
other words, it was designed to indicate that the claim applied to a surface which was slightly
conical in shape. Counsel for Decor, on the other hand, contended that it referred to the
corrugations or flutes and to their propensity or disposition to act in a particular way by

collapsing upon themselves when pressure or force of a particular kind was applied.

I think that, if the word "biased" had been used to refer to a slightly conical shape, that
expression would have been used. I am strengthened in that view by the consideration
mentioned by Mr. Bayly that it seems unlikely that the draftsman would have intended to
exclude from the claim a wall or surface which was flat as distinct from one which was,
however slightly, curved or oblique. It is difficult to think that the slightly curved surface of
which the Dart embodiment provides an example was intended to be an essential part of the
invention. These considerations lead me to conclude that the word "biased" was used to refer
to a surface or area which had a predisposition to move in a particular way. But the fact that
that is so does not of itself lead to the conclusion that Decor is entitled to succeed. Both a fluted
or corrugated area and a smooth area, in the context of this specification, will be predisposed
to move in a particular way. When the plunger is depressed, the shape of each will be distorted
into a more conical shape, that is to say, it will become more curved. When the pressure is
removed, the surface will recover its former shape. But that will occur whether the area is a

smooth surface or one which is made up of corrugations or flutes.

The principal strength which the Dart case has is that there is no reference to the words
"corrugated" or "fluted" in the claims. In counsel's submission, a proper course is to construe
the claims without resort to the other parts of the specification unless there is some ambiguity
to be found in them. But that ignores the fundamental rule of construction that the specification
must be read as a whole. In K. & S. Lake City Freighters Pty. Limited v. Gordon & Gotch
Limited (1985) 157 CLR 309 Mason J. (as he then was) said (p 315):-

"On its face s. 133 (of the Motor Vehicles Act 1959 (S.A.)), which is expressed in
general terms, contains no limitation on the nature of the claim to damages or other



remedy to which it refers. However, to read the section in isolation from the enactment
of which it forms a part is to offend against the cardinal rule of statutory interpretation
that requires the words of a statute to be read in their context: Cooper Brookes
(Wollongong) Pty. Limited v. Federal Commissioner of Taxation (1981) 147 CLR 297,
at pp 304, 319-320; Attorney-General v. Prince Ernest Augustus of Hanover (1957)
AC 436, at pp 461, 473. Problems of legal interpretation are not solved satisfactorily
by ritual incantations which emphasize the clarity of meaning which words have when
viewed in isolation, divorced from their context. The modern approach to interpretation
insists that the context be considered in the first instance, especially in the case of
general words, and not merely at some later stage when ambiguity might be thought to
arise."

Care must be taken in relying on a dictum from a judgment dealing with the construction of
statutes when there are special rules laid down for the construction of patent specifications.
Nevertheless, what Mason J. said is but an aspect of the general rule of construction applicable
to patents as well as to other instruments that the words to be construed are to be read in the

context of the whole document.

There are two specific circumstances in which the body of the specification may be referred to
in ascertaining the meaning of the claims. One is where there is an ambiguity. In such a case
resort may be had to the earlier part of the specification for the purpose of resolving the
ambiguity. And, if there is disclosed in the specification an intention on the part of the
draftsman that words used elsewhere are to have a particular meaning, that meaning must be

given those words because the draftsman has used his own dictionary.

In the light of these various considerations, I think the only safe approach to adopt is to look at
all parts of the specification claimed by either party to be relevant or irrelevant to the task of
construction and come ultimately to a conclusion on what is covered by the claims. That means
that one must consider, even if one ultimately discards them as of assistance, words used in the

description of the preferred embodiment of the invention.

The most critical sentence is that referred to on page 18 above in which the specification, in
describing distinctive features of the preferred embodiment, refers to "a biased, corrugated,
fluted or similar center main wall arrangement that effectively and easily enables the
contraction and recovery of the center main wall peripheral edge to a relaxed or as-molded
position." As mentioned, counsel for Decor contended that this phrase showed that the words

"biased", "corrugated" and "fluted" were used synonymously or interchangeably. Support for



that view is to be found in the expression "or similar center ..." which follow the words in
question. In ordinary language it would not seem to me to be appropriate to use the words
"corrugated" or "fluted" to describe something which is biased even in the sense of something
which is predisposed to move in a particular way. "Biased" is a word of general application.
"Corrugated" and "fluted" involve particular concepts. But the draftsman, because of his use of
the expression "or similar center main wall", has, so counsel submitted, given an indication that
the three words are to be regarded as having a similar meaning. Further support for this view
was said to be found in later paragraphs (see pp 21-24 above) in which it is made clear, in
relation to the preferred embodiment, that an advantage of corrugated construction is that less
force is required to depress the plunger than would be the case if the surface were smooth. This

is something which is supported by Professor Crisp's and Mr. Lohning's evidence.

In my opinion the problem is not so simply solved. I do not think the draftsman intended to use
the word "biased" as a synonym for "corrugated" or "fluted", or, for that matter, "plaited" which
is a word used in later paragraphs. No matter what meaning is given to the word "biased", it
can never in ordinary language bear a meaning which is similar to, let alone synonymous with,
"corrugated" or "fluted". The concepts are so different that it is quite impossible to conclude
that the two were intended to have the same meaning. No support for such a meaning is to be

found in the technical evidence. Indeed the totality of that evidence is plainly opposed to it.

What then is the meaning to be ascribed to the phrase, "biased, corrugated, fluted or similar
center main wall", and similar expressions used elsewhere in the specification. In my opinion
there are two possible solutions. One is that the words are used as alternatives. The other is that
"biased" qualifies each of the words which follow it so that it should be read as "biased
corrugated" or "biased fluted" or "biased similar center". I am against the first alternative, not
only because it would involve an inappropriate use of language, but also because a biased wall
or surface, that is a wall or surface predisposed to move in a particular way, is at the heart of
the invention. The predisposition of the surface to move in a predetermined manner when the
plunger is depressed and return to its former shape when pressure is released is one of the
invention's essential features. No surface, whether smooth, corrugated, fluted or plaited, will

be appropriate unless it has this quality.

It follows that I prefer the second of the two alternatives, namely, that the word "biased"

qualifies each of the words which follow it. This meaning is the only one which, in my opinion,



gives effect to the draftsman's intention which I deduce to have been to describe (for the
purposes of the preferred embodiment) a surface or wall which was predisposed to move in a

particular way and which was corrugated or fluted or of a similar construction.

I now come to what I consider to be the principal difficulty in this case. The words which 1
have construed come from that part of the specification which describes the preferred
embodiment of the invention. They are not used in the claims nor in the consistory statement.
The relevant words of claim 1 and the consistory statement are, as earlier mentioned, "a center
main wall including a biased area radially emanating from a central portion thereof to a
peripheral terminus", and, "being adapted for the application of pressure to the approximate
center thereof in such manner that said biased area tends to collapse upon itself and
substantially uniformly displace said peripheral terminus." Having reflected on the matter, I
have reached the conclusion that these words do not disclose an ambiguity. They clearly
indicate an area or surface predisposed to move in a particular way when pressure is applied to
or released from its centre. Contrary to the submission for Decor, the words do not give rise to
ambiguity because of the use of the expression, "radially emanating from a central portion
thereof". No reading of the specification as a whole in accordance with the rules of construction
earlier referred to suggests a link between radial emanations from the central portion of the
surface and corrugations or flutes, or raises in one's mind a question whether the radial
emanations are, upon a reading of the specification as a whole, intended to refer to corrugations
or flutes. That is because the draftsman is dealing with a different matter, namely, the
predisposition which the area must have to move in a particular way outwardly from its centre

to its "peripheral terminus".

The central question then becomes whether there is to be found in the description of the
preferred embodiment a clear indication that the word "biased" wherever it is used, whether in
the claims or otherwise, is to be read as if it referred to an area which is biased and corrugated
or biased and fluted or biased and shaped in a manner similar to an area which is either
corrugated or fluted. This is a matter upon which my mind has undergone a degree of
fluctuation. A reading of the specification as a whole leaves one with the impression that very
great advantage was seen by the draftsman, and thus the inventor, in using a surface which was
corrugated or fluted. Indeed, as one reads the specification, one is so impressed with this feature
of the description, repeated as it is on numerous occasions, sometimes with the addition of the

word "plaited", that it comes as quite a surprise to find the words missing from the claims. It is



then that one must remember the rules of construction which are to be applied and take care to
give effect to them. One must also give weight to the paragraph (relied upon by the learned
primary Judge), which leads from the description of the preferred embodiment to the claims,
in which it is said that the invention may be embodied in other specific forms without departing
from the spirit of the essential characteristics thereof and that the present embodiments are to

be considered in all respects as illustrative and not restrictive.

Having given the matter the anxious consideration which I have indicated, I have reached the
conclusion that the word "biased" in the claims is not to be restricted in its meaning so as to
apply only to corrugated, fluted or similar surfaces which are biased in the sense that they have
a predisposition to move in a particular way. The matter is a difficult one, but I think that that

1s the better view.

In reaching this conclusion I have taken into account the terms of the earlier specification which
is incorporated in some respects in the subject specification. I have not myself found assistance
from the relevant parts of it to which I have earlier referred. The claim plainly enough relates
to a surface which is corrugated or fluted and the invention was probably restricted to a lid
having this characteristic. But the fact that that is so does not shed light on the meaning of the
claims made in the subject specification. As earlier said, each party sought to obtain assistance
from the words of the earlier specification, but I have found no ambiguity in the words used
and I think there is no warrant to refer to the earlier specification for guidance on the meaning

of the words in the claims in question here.

Two further submissions need to be considered. The first of these is a submission by counsel
for Decor that, if the claims are not limited to closures, the centre main walls of which contain
a corrugated or fluted area, they are invalid because they are not limited to the essence of the
invention described in the specification and fail to fulful the advantages promised by the
specification. In my opinion this submission should be rejected. The essence of the invention
is described in the opening paragraph of the specification and in the claims. The essential
features of it are a closure or lid which is predisposed to move in a particular way, namely, to
fold in or collapse upon itself when pressure is applied by the plunger to its centre and to regain
its shape when pressure is released. If the closure is used to seal a container, it will not regain
the entirety of its original shape when pressure is released. It will be prevented from doing so

by the walls of the container. It is that factor which brings about the seal. All those features are



present whether the surface of the area or wall of the closure is smooth, corrugated or fluted.
The references to corrugations and flutes are all to be found in the description of the preferred
embodiment. There is no warrant for the view that the promise made in the specification

necessarily involved a surface which was corrugated or fluted.

The second submission was that claims 1, 2 and 5 were bad for lack of clarity because of the
lack of definition of and ambiguity in the expression, "open mouthed container". As his Honour
said the expert evidence establishes that the expression is not a term of art in Australia. His
Honour referred to dictionary meanings of the expression "open-mouthed". Not unexpectedly
its primary meaning is having the mouth open or having an open mouth. None of the secondary
meanings given in the dictionaries is of assistance. His Honour said:

"I think that the concept of a mouth which gapes is inherent in the term 'open-mouthed
containers' as it is used in the specification, that a bottle is not an 'open-mouthed'
container, and that a bottle closure is not properly described as a device for sealing an
'open-mouthed container' within the meaning of Claim 1."

In my opinion the expression "open-mouthed container" is imprecise but not so vague and
uncertain of meaning as to render the claims bad for lack of clarity. I do not gainsay that there
may not be closures of a size which are on the borderline so that whether a closure of a
particular size constituted an infringement may involve a question which is not free from
difficulty. But usually the closures will be of a size which plainly fall on one side of the line or
the other. In Minnesota Mining and Manufacturing Company v. Beiersdorf (Australia)
Limited (1980) 144 CLR 253 Aickin J. said that lack of precise definition in claims was not
fatal to their validity so long as they provided a workable standard suitable to the intended use.
He referred to British Thomson-Houston Co. Limited v. Corona Lampworks Limited (1922) 39
RPC 49 and Monsanto Co. v. Commissioner of Patents (1974) 48 ALJR 59 at p 60. There
Stephen J. rejected a submission that a claim lacked clarity because it used the adjective
"substantial" in the phrase, "any substantial effect as a cooling medium". Each case must, of
course, depend upon the words used and the context in which they appear. In my opinion the
use of the expression "open-mouthed container" does not warrant the conclusion that the claims
are not clear or succinct for the purposes of the provisions of subsec. 40(2) of the Patents Act.

I would reject the submission.

I have dealt with the three submissions relied upon by counsel for Decor. In my opinion each

should be rejected. In the result I would dismiss the appeal with costs.



FOSTER J:

This is an appeal from the decision of the Supreme Court of Victoria (King, J.) given on the
4th of February, 1988 in which his Honour held that the appellants had infringed certain claims
of the complete specification of Australian letters patent No. 462,612 held by the respondent.
His Honour also held that claims 1, 2 and 5 of the specification, being the claims infringed,

were valid and should not be revoked, as sought by the appellants' counter claim.

The specification in suit related to a form of closure specially designed for the hermetic sealing
of containers described as "open-mouthed". The alleged infringing article was a closure
designed for the same purpose. Each design provided for the closure's having "a centre main
wall", the shape of which could be altered by downward finger pressure on a plunger, this
alteration being fundamental to the sealing operation. The appellants' allegedly infringing
article had a centre main wall which is smooth. It was and is asserted by the appellants that this
feature of its closure put it outside the claims of the respondent's specification. His Honour held
that, as a matter of construction, the claims of the specification covered the appellants' article.
It was also asserted by the appellants that if, as a matter of construction, their closure was
caught by the claims of the specification, then those claims were not "fairly based on the matter
described in the specification" as required by s. 40(2) of the Patents Act, 1952 and the claims
should therefore be made the subject of an order for revocation. The learned trial judge refused
this order.

He also refused such an order claimed on the basis that the complete specification failed to

define the invention clearly and succinctly, as required by the section.

The grounds of appeal, as ultimately relied upon, were as follows:-
"2. The learned judge —

(a) erred in construing claims 1, 2 and 5 of the said complete specification and,
in particular the reference therein to a "biased area" which on application of
pressure to the approximate centre thereof "tends to collapse upon itself" as
including a closure member such as the closure member of the appellants, the
centre main wall of which is smooth;

(b) should have construed the said claims as limited to a closure member the
centre main wall of which is corrugated or fluted;

(c) accordingly erred in finding that the appellants' closure member infringed
the said claims.

3. Alternatively, if (which is denied) claims 1, 2 and 5 of the complete specification



should be construed as including a closure member the centre main wall of which is
smooth, the learned judge should have held each of claims 1, 2, 3, 4 and 5 of the
complete specification to be invalid in that —

(a) they go beyond the invention described in the complete specification,
namely a closure member including a centre main wall which is corrugated or
fluted so that upon application of pressure to the approximate centre thereof
the corrugatiions or flutes tend to collapse or fold upon themselves and thereby
secure a contraction of the circumference of the centre main wall;

(b) they include closure members which would fail to achieve the promise of
the specification that the invention minimises both internal stresses within the
closure and the force required to properly assemble a closure and container
while at the same time maximising the sealing pressure between the closure
and container and the lateral contraction of the closure sealing wall portion per
unit of applied force.

4. The learned judge should have held that each of claims 1, 2 3, 4 and 5 of the complete
specification is invalid for failure to define the invention in that it is not clear what is
meant in those claims by the following expressions:

(a) an open-mouthed container;"

It was sought, by the appeal, that his Honour's judgment and orders be set aside and, in lieu

thereof, orders:
(a) that the action be dismissed with costs; and

(b) that there be judgment on the counter-claim for revocation of each of the claims

1,2, 3,4 and 5 of Australian letters patent no. 462612.

There is no doubt that, at least so far as concerns the "preferred embodiment" of the
respondent's specification, the respondent's closure is described and depicted as having a fluted
or corrugated centre main wall. Indeed, it is claimed that the structural components of fluting
or corrugation assisted in the over-all sealing operation as mentioned hereafter. However, the
respondent maintains that the fluted and corrugated surface of the centre main wall is not
essential to the invention, the subject of the claims. The appellants contend that it is, and that
the claims, properly construed, are restricted to closures having this feature, or that, if the
construction be not so restricted, then the claims are bad as exceeding the description of the

invention in the specification.

The relevant claims are claims 1, 2 and 5. Claims 2 and 5 were acknowledged in argument to
be dependent upon claim 1 and to contain no additional material bearing upon the issues in the

case. It is therefore necessary to set out only claim 1. It reads as follows:-



"The claims defining the invention are as follows:-

1. A locally distortable closure member contractably and distensibly constructed and
having an elastic memory such that it is adapted to hermetically seal an open-mouthed
container, said closure member comprising: a center main wall including a biased area
radially emanating from a central portion thereof to a peripheral terminus, said centre
main wall being adapted for the application of pressure to the approximate centre
thereof in such manner that the said biased area tends to collapse upon itself and
substantially uniformly displace said peripheral terminus until said closure is easily
positionable in an open-mouthed container; integral extended sealing means positioned
around said peripheral terminus of the center main wall, said sealing means being
displaceable in like manner with said peripheral terminus such that at least a portion
of said sealing means is closely engageable with and sealable against the walls of an
open-mouthed container due to the resiliency and elastic memory of said closure upon
the discontinuance of applied pressure to said center main wall; a closure wall
interconnected with said integral extended sealing means and said center main wall,
said closure top wall further including an integral and substantially centered upstanding
bushing-like guide terminating at its upper extremity in a finger grippable flange; and
an axially movable plunger positioned in said guide in such manner as to have a portion
thereof exposed above said flange so that pressure applied to the plunger is transmitted
to the approximate center of said center main wall."

As is, of course, not uncommon, this claim is couched in the widest terms of all the claims and
is an identical copy of what is acknowledged to be the consistory clause of the specification
which introduces the words of description set out above with the phrase "In accordance with

the present invention there is provided ...".

The Court was provided with an example of the appellants' allegedly infringing closure. Like
the closure described in the specification in suit, it is a "Three-part press type seal". The learned
trial judge provided a written description of it in his judgment, the completeness and accuracy
of which has not been disputed. I quote it in full as follows:-

"This article is a plastic closure for what I shall refer to as a wide-mouthed container.
It may be taken to pieces. When taken to pieces it comprises three members, which I
shall describe by reference to the posture which the whole article assumes when being
used to close a container of appropriate dimensions. One member is a plastic disc with
an integrally formed upturned circumferential flange. Its central part, which has a
diameter about one-fifth that of the diameter of the disc, is made of thicker material
than the remainder of the disc. The disc is almost flat, with a slight downwardly convex
curvature, and has on its upper face above and surrounding its said central part an
integrally formed upwardly extending circular projection. Around the outside of the
upturned circumferential flange and above the periphery of the slightly curved disc is
an outwardly projected bead, integrally formed with the flange. Into the circular cavity
formed by the flange there is inserted from above a second member, which is another
plastic disc with a downardly turned integrally formed circumferential flange which
clips into a groove on the inside of the flange of the lower disc, where it is firmly held
against the upper surface of that disc. In the centre of the upper disc is a hole and
around it is an integrally formed upwardly-extending circular projection ending in a
circumferential outwardly-extending flange. The third member of the article is a



hollow cylinder of about the same diameter as the central part of the lower disc, which
has a flange extending outwardly from its open lower end. In the assembled article the
open end of the third member clips over the projection extending upwardly from the
centre of the first member; when this is done the third member rests upon shoulders on
the outside of the said projection. The effect of this interconnection is that the open
lower end of the third member is still some distance from the upper face of the lower
disc, but any downward force exerted on it is transmitted through the shoulders to the
centre of that disc. When the second member is clipped on to the first member the
upper end of the third member projects upwardly through the hole in the second
member. The effect of this assembly is that one may transmit force downwardly upon
the centre of the disc of the first member by the thumb pressure of one hand on the top
of the third member, with the index and middle fingers of the same hand engaged
behind the outwardly extending flange on the second member. By such thumb pressure
and transmission of force the central part of the disc of the first member is caused to
move downwardly, thereby increasing the convexity of the remainder of the disc and
reducing its radial diameter, enabling the closure to be inserted into the mouth of the
container to be closed. Upon release of such pressure the various parts of the disc tend
to return to their initial position; thereby the projecting bead on the first member is
caused to press firmly against the inside surface of the container mouth to effect an
hermetic seal. Upon the third member again being depressed by thumb pressure the
radial diameter of the disc is again reduced and the closure may be removed from the
mouth of the container without friction."

There is no dispute that the appellants' closure so described would fall within the first claim of
the respondent's specification provided that its centre main wall, described by his Honour as "a
plastic disc", "which is almost flat, with a slight downwardly convex curvature" and having a
"central part, which has a diameter about one fifth that of the diameter of the disc ... made of
thicker material than the remainder of the disc" and which central part is by the "transmission
of force ... caused to move downwardly thereby increasing the convexity of the remainder of
the disc and reducing its radial diameter enabling the closure to be inserted into the mouth of
the container to be closed", is equivalent to the centre main wall described in the claim. As set
out above, that must include "a biased area radially emanating from a central portion thereof to
a peripheral terminus, said centre main wall being adapted for the application of pressure to the
approximate centre thereof in such manner that said biased area tends to collapse upon itself

and substantially uniformly displace said peripheral terminus until said closure is easily

positionable in an open-mouthed container".

It will readily be seen that the critical questions are whether the wall of the alleged infringing
closure can be properly described as "a biased area radially emanating from a central portion
to a peripheral terminus" and whether, on the application of appropriate pressure, its increasing
convexity with concurrent reduction of its radial diameter answers the description of a "biased

area tending to collapse upon itself with uniform displacement of its peripheral terminus."



The appellants submit that these questions must be answered adversely to the respondent. The
appellants' primary submission, is that these crucial words of the claim has the effect of limiting
it to closures in which the centre main wall is of corrugated or fluted construction, this being
the natural meaning to accord to them, without reference to the wording of other parts of the
specification. The basis of this argument is the according to the word "bias" an essential
meaning of "predisposed to move in a particular manner" rather than the meaning espoused by
the respondent and accepted by the trial judge of "oblique slanting or curved". A reference to

reputable dictionaries provides authority for both meanings.

Despite counsel for the appellants' valiant efforts to establish the contrary, I am quite unable to
accept that it is logically possible to move from the appellants' preferred definition to a position
which requires that claim 1 can apply only to closures with a corrugated or fluted main wall. It
is undoubtedly true that, as established in the evidence, corrugation and fluting predisposes the
material upon which such a structure is imposed to move in a particular direction. However,
that does not enable one to take the step of equating the word "bias" with the words "corrugated
or fluted". The corrugating or fluting of material may be one way of giving it the characteristic
of "bias" but quite clearly it is not the only way. Indeed, modified conicity, when imposed as a
shape upon resilient material, would clearly predispose that material to movement in the

direction of increased conicity if appropriate force be applied.

It is my view that, if either of these basic definitions of the terms "bias" or "biased" are accepted,
the result is that the wording of the claim is apt to cover the centre main wall of the appellants'
closure. It is slanting oblique or curved and it is also predisposed to move in a particular
manner, namely, with the application of pressure, in the direction of increased conicity, and

with the removal of that pressure, in the direction of its original slight conicity.

I do not consider that the appellants can gain any assistance from the words "radially
emanating". Although these words are apt to describe a configuration such as the spokes of a
wheel radiating outwards from its axel to its outer rim, they are equally capable of conveying

the concept of an area extending outwards from the centre of a circle to its circumference.

Similarly, there is no difficulty, in my view, in accepting that when, upon the application of the

plunger force, the centre main wall of the appellants' closure adopts the character of an



extending cone, it also thereby answers the description of a biased area tending to collapse
upon itself. This was clearly the view espoused by expert engineering evidence in the case.
However, without any such assistance, I would have no difficulty in arriving at this result.
Whilst it may be true that the words are also apt to describe a fluted or corrugated area folding
upon itself whilst under appropriate pressure, it simply cannot be said that they are appropriate

only to describe such a happening.

In my view, therefore, it is simply impossible to arrive at a construction of the first claim that
would confine its operation to closures which have a centre main wall which is of corrugated

or fluted construction.

Indeed, in my view, the wording of the claim, standing alone and unassociated with the other
material in the specification, is more than apt to describe the appellants' closure. The trial judge
accepted that the more appropriate meaning to give to the word "bias" in the context of the

claim, was "slanting oblique or curving". I am satisfied that he was correct in doing so.

I am by no means persuaded that it is legitimate, in this case, to look beyond the wording of
the claims to determine their construction. I doubt that any relevant ambiguity exists requiring
recourse to other portions of the specification to explain it (Welch Perrin & Co. Pty. Ltd. v.
Worrel, 106 CLR 588, at p 609, 610; Interlego A.G. v. Toltoys Pty. Ltd., 130 CLR
461 at 478, 479; Electric and Musical Industries Ltd. v. Lissen Ltd. (1938) 4 AER 221;
Rosedale Associated Manufacturers Ltd. v. Carlton Tyre Saving Co. Ltd. (1960) RPC 59 at
p 69). However, as the possible effect of other portions of the specification upon the
construction of the words referred to above in claim 1 has been the subject of submissions on
both sides, and as the specification must be considered, in any event, upon the question of the
validity of the claims in question, I shall consider the appellants' arguments in this regard. It is
convenient, in the first instance, to refer to the structure of the specification, which was the

subject of some debate, but in respect of which I have come to a firm conclusion.

The specification commences with the following general statement as to the invention
claimed:-

"This invention relates to containers and container closures in which the closures are
formed from distortable materials of construction. More particularly, the invention
concerns distortable, reusable, plastic container closures for open-mouthed containers
and further contemplates a closure arrangement that is quickly and easily operable and
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which assures a reliable hermetic seal."

There then follows a description of existing forms of closure together with their disadvantages.
The specification then continues by referring to the invention to be claimed in these words
"This invention provides a sealing closure that is, in all respects, representative of a
compromise incorporating the good features of those mentioned above, and in addition, is more
simple in its mode of operation." For ease of reference, I indicate that this passage appears at p

69 of the Appeal Papers, in the part of those papers where the specification is set out.

There follows, immediately, a portion of the specification, which has been the subject of
considerable debate in the appeal. I set it out in full as follows:-

"The construction more fully described hereinbelow enables the user to apply the
closure of this invention to any of several types of containers simply by an application
of pressure to the approximate center of the closure main wall. As is readily discernible
from the drawings, this closure is of a multi-pieced construction and includes a finger
operable plunger that is adapted to transmit pressure to the approximate center of the
main wall.

This new closure further includes several distinctive constructional features which
enhance its applicability for use in a food storage capacity as well as in other related
fields. Among these is a biased, corrugated, fluted or similar center main wall
arrangement that effectively and easily enables the contraction and recovery of the
center main wall peripheral edge to a relaxed or as-moulded position. This edge, of
course, includes as an integral part a sealing wall portion which functions to produce a
sealed relationship between closure and container, thus preserving and physically
retaining the contained materials therein.

The invention also encompasses variable construction parameters affecting the
efficient operability of such closures. Therefore, the construction described in detail
below has as its principle objective to minimize both internal stresses within the closure
and the force required to properly assemble a closure and container, while at the same
time to maximize the sealing pressure between the closure and container and the lateral
contraction of the closure sealing wall portion per unit of applied force. In these
respects, it is applicant's wish that the disclosures in Australian Application No.
24825/70 (accepted as Patent No. 455,330 be incorporated by reference in this
application for Letters Patent.”

On a reading of the whole of the specification, I am satisfied that this passage, with the
exception of the first sentence of the last paragraph, is intended by the draftsman to be a
compliance with the requirement of s. 40 1(a) of the Patents Act, 1952 that the specification
shall describe "the best method of performing the invention which is known to the applicant".
In other words, this passage is describing what is commonly referred to as "the preferred

embodiment".


https://jade.io/article/223061/section/7
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There then follows an hiatus in the description of the preferred embodiment in which the
draftsman, perhaps untidily, but nevertheless definitely, sets out the consistory clause which,
as previously indicated, is identical with the first claim. The draftsman then, at the middle of
page 72 of the Appeal papers, recommences his description of the preferred embodiment which
continues to the end of the first full paragraph on page 78. This is a lengthy passage which I
shall not set out in full. It contains extensive explanatory references to the diagrams of the

closure which form part of the specification.

The following paragraph then appears:-

"From the foregoing description, it should be apparent that the invention encompasses
an advantageous advance in the art. Further, it should be clear that the invention may
be embodied in other specific forms without departing from the spirit of the essential
characteristics thereof. The present embodiments are, therefore, to be considered in all
respects as illustrative and not restrictive."

The specification then moves to the claims. These progress from the general to the more
particular. The final claim (6) is clearly for the described preferred embodiment. It is in these
terms:- "A locally distortable closure member substantially as described herein and with

reference to the accompanying drawings."

It is therefore plain that passages in the specification relied upon by the appellants to give the
highly specialised meaning sought to be attributed to the word "bias" in the first claim are all
to be found in that part of the specification which deals with "the preferred embodiment".
Equally, it is clear that it is the preferred embodiment which incorporates the corrugated or
fluted characteristics of the centre main wall. In the passage quoted, the "biased corrugated
fluted or similar centre main wall arrangement" is described as a distinctive constructional
feature, said to "enhance" the applicability of the closure, the construction of which is being
described. It is further said that this particular form of construction (and I summarize) assists
the sealing operation by affecting beneficially the ease of contraction and relaxation of the

sealing perphery.

It is submitted on behalf of the appellant that the placing of the word "biased" in this collocation

of words indicates that it is intended to be synonymous with corrugated or fluted. I simply do



not accept this. It does not seem to me that this series of words can, in any way, be said to

produce this effect.

Moreover, a reference to the earlier Australian patent and its disclosures, incorporated by
reference in the passage, clearly indicates, in my view, that "bias" is not being used
synonymously with the other words. Thus, at page 45 of the Appeal papers, there appears the
following passage from the earlier patent:-

"This new closure further includes several distinctive constructional features which
enhance its applicability in the use of the food storage container area and in other
related fields. Among these is a biased or conical center wall arrangement which
preferably includes a corrugated fluted or similarly pleated construction that
effectively and easily enables the contraction of the center wall peripheral edge and the
recovery thereof toward or to its extended position with minimum development of
internal stresses."

This passage makes a clear distinction between the concept of "biased" which it equates with
"conical" and the concepts of "corrugation" or "fluting". Similarly, at page 51, a description of
the preferred embodiment of this earlier invention speaks of "a conical or radially biased center
main wall" and goes on "specifically, the conical or biased area is preferably formed of a
plurality of upstanding tapered ridges that produce a corrugated fluted or pleated construction
..". Also, at page 52, it is said "The biased or conical center main wall ... includes therefore, in
the preferred embodiment a corrugated or fluted structure such as is exemplified by the plurality

of upwardly and outwardly tapered ridges". Other passages are to like effect.

Reverting to the specification in suit, one finds, at page 73, in the description of the preferred
embodiment and in relation to the diagrams, the statement, "it can be seen that the closure
member ... of this invention is composed of a plurality of separate parts which function together
in the operation of a closure. These include a radially biased, fluted or corrugated center main
wall ... specifically, the biased or corrugated areas are composed of a plurality of upstanding
tapered ridges ...". Quite apart from any other considerations, bearing upon the difference in
meaning between the word "biased" and the words "fluted or corrugated", the obvious
similarity between this passage and the passage from the incorporated specification, in my
view, completely militates against the acceptance of an argument that "biased" is intended to

be synonymous with "corrugated" simply because they are connected by the word "or".



So far from it being the draftsman's intention to use "biased" in a way synonymous with
"corrugated" or "fluted", it was, in my view, his intention to use it synonymously with
"conical". This sufficiently appears from the passage, at page 78 of the Appeal papers, where
it is stated that "in operation, the closures of this invention tend to experience a lateral
displacement within the conical, corrugated or fluted area ... as pressure is applied to the planar
area ... The conical, corrugated construction accentuates this displacement as the flutes fold
upon themselves in an accordion-like fashion." "Conical" is here, quite clearly, used as a

substitute for "biased".

I am, therefore, quite satisfied that the word "biased" appearing in claim 1 is inter-changeable
with the word "conical" and not with the words "corrugated or fluted". The appellants' closure
is biased in this sense. It is not saved from infringement by the absence of inclusion in the
design and structure of its centre main wall, the corrugations and flutings specified in the

preferred embodiment of the respondent's specification.

I therefore reject the first ground of appeal.

As to the second ground of appeal, it follows that I reject it in so far as it depends upon the
submission that the claims went beyond the invention described in the complete specification.
I am satisfied that the invention is fully described in the consistory clause, which does not limit
it to the inclusion of a centre main wall having a corrugated or fluted construction. Clearly, the
absence of this characteristic would prevent the appellants' closure from falling within claim 6

but does not prevent it from falling within claim 1. I am clearly of the opinion that it does.

The second aspect of this ground of appeal is what is commonly described as a claim of
inutility. It is said that claim 1, and the associated claims, are invalid because they do not
achieve the promise of the specification, that promise being that "the invention minimizes both
internal stresses within the closure and the force required to properly assemble a closure and
container while at the same time maximizing the sealing pressure between the closure and
container and the lateral contraction of the closure sealing wall portion per unit of applied

force."



Statements to this effect are to be found in the passage already quoted from page 70 of the
Appeal papers. A similar passage is to be found at page 77, where the promise is described as

"one prime objective of this invention".

It is quite clear that the claim is made that the use of a corrugated or fluted surface constructed
in the manner indicated in the drawings to the specification makes the most efficient use of the
forces generated within the system by the application of pressure to the plunger. It is equally
clear that this claim is borne out by the expert evidence in the case. There is no need to set out

the technical explanation for this in these reasons.

However, this promise is quite clearly made only in respect of the preferred embodiment of the
invention. No claim is made that an invention which accords merely with the broad description
of the consistory clause, would produce this maximum result. The impugned claims are all
made in accordance with the consistory clause and closure members made in accordance with

those claims would fulfil the promise of that clause.

I therefore reject this ground of appeal.

The final ground of appeal, as indicated, depends upon a submission that the use of the
description "an open-mouthed container" in the claims is unclear, fails to define the invention,

and thus renders the claims invalid.

I have no hesitation in rejecting this ground. The container is not itself part of the claimed
invention. The specification makes it clear that the closure is capable of being adapted to a
range of containers. The conception of an open-mouthed container being one with an opening
sufficiently wide to take a closure make in accordance with the specification and being of a
shape that would enable sealing to take place as a result of the uniform outward circumferential
distension of the sealing edge of the closure, is quite easy to envisage. An adequate "workable
standard suitable to the intended use" is provided by this description (Minnosota Mining &
Manufacturing Co. & Anor. v. Beiersdorf (Aust) Ltd. 144 CLR 253 at 274; British Thomson-
Houston Co. Ltd. v. Corona Land Works Ltd. (1922) 39 RPC 49; Monsanto Co. v.
Commissioner of Patents (1974) 48 ALJR 59 at p 60).

I would therefore propose that this appeal be dismissed with costs.
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SPECIFICATION

This invent:on relatcs to conta:ners and container closures
in which the closures are formed from distortable materials of
construction. More particularly, the iavention concerns distors-
able, -eusasle, plastic container closures for copen-mouthed
containers and further contemplates a closure arrangement that
is quickly and easily operable and which assures a reliahle

hermetic seal. '

Plastic food storace containers have been available for
many years and have generally employed a bowl, cylinder, pitcher
or similarly shaped vessel and a separate closure or lid made of
a relatively flexible material. Fuzther, the closures have nor-
mally heen of several types, one of which includes an inverted
peripheral groove that is placed vpon the top edge or rim of a
container wall and is pressed onto or expanded over that edge

to form a2 hermet:c seal between the two pDarts. Another iypical

closure is the two-position type which may be flexed to exther of

two fixed positions. In one of these positions, the closuce
may be easily £:tted over the rim or withan the open-mouth of
a containez, and then whan flexed to the second posit:oa, its

peripneral portions are forced into tiga: locking contact with

EIRAE AR iad

7

the rim or inside container wall. Ot:ers include the cork-like

by |

and toggle-like closuses which loosely £zt into the open mouth

L3

of 3 container and which are thereafier expanded into conact

Jens
iy

with the conta.ner inside wall suzfaces. Then, of course, there

,"
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#

have bzen the relatively inflexable plug type closures trat have

b
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5
W

been provided for these purposes. Normally, these have been en-

X

£X
Lty

4

Plered with vessels that are also relatively inflexible and in-

clude a tagered body por:iion into which the closure could be

v sAtessed untal it frictionally engaged the tapezed body.
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ed, all of the mentioncd closures have P
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P..te sas:cfactory in operation and constrigsion. It srtoold
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be noted, however, that each is not wholly satisfactory from a

plurality of Qiversified points of view. For example, the elo-

sure having the inveriazd peripheral groove has had to be sgtretcked

over or pressed onto the container rim normally by finger pres-

sure applied at successively adjacent points along the top groove

defining wall. This, of course, may be a time-consuaing and

laborious procedure, espegially if the closure is a; tight fittung

as is required to obtain a hermetic seal. Further, when the

closure must be stretched in this manner, stress concentrations

are increased to such a degree that stress cracking may result.
Similarly, lids of this type are susceptible to warpage due to

the inordinate internal stresses and in this warped conz2it:on,

placement of the lid on a container 13 made more difficult and

somatimes even impossible.
The two-position closure may also require some dexterity if

it is to be accurately locked in positron. When us:ing this

closure, the periphera) edge of the closure must be maintarned
in close association with the top edge of the container as tre
top wall of the closure is flexed to its locking position. As
night be expected, this, in some instances, necsssitates that
the closure be simultaneously held at the edges and flexed at
the center.

Similarly, the toggla-action clesures may also regu:ire

dexterity an their propez asserolage with suitable closures.

In addition, however, the toggle act:ion lids include hingad azsas

that necessarily have been weakensd and arn tnerefore more sus-

ceptible to farluze. These also present numerous molding axi-
ficulties which tend to limit the materazals of censtruction
£zcm which they may be manufactured. And, of course, like the

serctznad closure manticned sbove, extrems stresses ale

created in the scalad positicn and this sccelerates stress

taghsly

Sracking of the closure. Furthez, +¢f & rall-tyvpe togsle 18
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employed, it is not uncommon for the seal between the closuxe
and container to be lost if items are placed on top of the
clésure so that the weight of such items depresses the done-~
like central area thereaf. It should also be appa:int that
such closures also have a tendency to turn inside-out, thus
reguiring that the user reinvert the closure hefore any further
attempt 1s made to seal the containerx. ’

The expandible cork-like closures are also deficient in
several respects, especially where large open-mouthed containexs
are concerned. For example, the construci:ion of such closures
besides employing complicated mechanical manipulative devices
also necessarily decrease the gsable voluma in where they are
used because of their bulk, ikewise, the plug type closures
lack versatility and, of course, axe somewhat unrel:able :n
their sealing action.

This invention prov:ides a sealing closure that is, in all
respects, representative of a conpromise incorporating the good
features of those mentioned above, and an addition, 15 moze siFple
in its mode of operation. Thea constructzion moze fully descxribed
hezeinbelow enadles the user to apply the closuze of this inven=
tion to any of sevezal types of containers simzly by an applica-
tion of pressure to the approxinate center of the closure main
wall. As is readily discernible from the drawings, this closure
is of a multi-pieced construction and includes a finger operable
Plunger that is acapted to transait pressure tg the approximate
center of the main wall. .

This new closure fuzther includes several dastinclive con-
structional features which enhance its applicability for use in
2 food storage capacity as well as in othsr relaced faields.
Azong thesa :s a biased,corrugated, fluiecd or sir
wall arrancement that cffactively and easily enables the canzzac~

tion and recovery of the con-exr waia wall perizheral edg
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relaxed or as-moided position. This edge, of course, includas
as an integral par= a sealing wall portion which functions to
produce a sealed relationship between closure and container,
thus preserving and physically retaining the contained mater-
ials therein.

The invention also encompasses variable construction para=-
peters affecting the efficient operability of suéh closures.
Therefore, the construction described in detail Lelow has as
its principle objectives to minimize both internal stresses
within the closure and the force required to properly assemble
a closure and container, whale at the same time to maximize the
sealiny pressure between the closure and container and the lateral
contraction of the closure sealing wall portion per unit of
applied force. In these respects, 1t is applicant's wish that

&h’ﬁb’hﬂl /:/M’V /4'&.24’32 3770 [—'ﬁ:‘(é‘f&t ﬁcfrf
the disclosures in/

M. 455,330) ) )
be incorporated by reference in this application

for Letiers Patent.
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In accnrdance with the present invertior there

1s provided a locally distortable closure cezher coztract-
ably and distensibly coastructed apnd having an elastic
pemory such that it is adapted to herzetically seal an
open-mouthed container, said closure zezber cozprisizg:
a center main wall including a biased area racd:a2lly
emanating from & ceatral portion thereof to a per:pkeral
terminuy, said center main wall being adapted for the
epplication of pressure t? the approxizate center thereof
in such panner that said biased area temds to collapse

upon itself and substantially uniformly displace said
peripheral teraizus until said closure is easily positionable
in an open-mouthed container; intezral extended sealirg
means positioned around said peripheral terminus of tke
center main wall, said nears being displaceadle in like
manger with said peripheral) termizus such that at least a
portion of said sealirg nearps is closely engageable with
ard sealable against the walls of an open-—outhed contiiner
due to the resiliency and elastic memory of said closure
upoa the discontisuance of applied pressure to said cecser
cain wall; a closuce top wall intercoznected with saxd
integral extezded sealing zeans and sa:d center main wall,
said closure tcp wall fusther including an integral and
substaavially centered upstanding bushingelite guade
tercinating at 1ts upper extremity iz a finger grippable
{lange; azd an axially zovable plurger positioned iz sa:d
guide 12 such manzer as to have a porsion thereof exposed
above said flange so tkat pressure applied to the plunger.

13 trarsaaitted to the 2pproxinate center of sala csater

Sain wall.
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Further objectives of the iaveation, of course,
are to provide: an izproved closure that is easlly
applicable to & container amd yet will effectively
herzetically ssal that container; a closure coastruction
which may be molded by cox:pr.ession or injection technigues
and waich will be ecogom:cal to menufacture azd durable

in operation.

Other objectives and advantages will become core
apparent upon further reference to the specification,
drawing and claims which describe the iavention in zore
detail and wherein:

Pig. 1 is a top view of a closure coastruction
incorporating tt.xe concepts of this inveption;

Pig. 2 13 an ealarged cross-sectioa of the closure
and 2 pertial cross-section of a pitcher, tkhe closure
cross-section being taken alomg line 2-2 in Fig. 3 and

showing the closure in

7 462612
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sealing relationship with the container; .

Pig. 3 13 a boctom view of the closure as 1s depiczed in
Fag. 1;

F1g. 4 is a parcial cross-section of a typical closure
of this invention ard of another container; angd,

Fig. 5 is a partial cross-section of a pitcher adapeed to
accommodate the closure of this invention.

Referring now to figs. l-4, it can be seen that the closure
member 10 of this Lngencion is composed of a plurality of separate
parts which fuaction together in the operation of the closure.
These include a radially biased, fluted or corrugated center
main waell 14 having a centrally positioned substani:ally planax
area 16 in the center surface wall and an upwardly extended
side wall 26; a closuze top wall 12 having an integral substan-
tially centered bushing-like guids 13; and a plunger 15. Speci-
fically, the biased or corrugated areas are composed of a plurali-
ty of upstanding tapered ridges 18, more fully described herein-
after,which emanate from the substantially planar axea 1§ and ter~-
mirate at the per:ipnerzl edge 2% of the center main wall 4.

The closure center nain wall 14 1s preferably formed from
a distortable thermoplassic, fox exarple, lov dsnsiity polvethy-
lene; however, high density polyethylene, polypropvlene, zoly-

olefin blends or similar materials, even light gage metals may

be suitahly employed using the insentive concept. Likewise, the

open-mouthed containers 20 (Figs. 2 and 4) wich vwhich these clo-

sures are pri=arily intended for use, are also generally formed

from the same or sim:lar materials. t should be pointed out,

however, that such closures may well be adapted for use with con-
tainers of a diversified range of raterials such as glass, mecal

atc.

Upon continucd raference to Figs. 2 and 4, it can be seen

ipharal edge 24 of the center main wall, therc
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is an integral upwardly extended side wall 26.

The outer poz-
tion 28 of wall 26 is adapted for macting engacement with the
inner area of the projecting wall 30 vhich forms the open mouth

in container or pitcher 20. This engagement, of course, croate

the hermet:c seal spoken of and thus produces a highly desizabl:
storaga container espec:ially suited for the storage of foodstuf
and/or laquids. ’

Thesa closure embodimernts include an soutwardly protruding

bead 32 which extends around the periphery of outer portion 28

of wall 26 which bead presses against the container walls in

sealing relationship with them. Fig. 2 further shows a circua~=
ferent:al ledge 34 which is intended to act as a bottenm stop

member for the closure 10. As is readily apparent, the ledge

is pzoduced by downwardly directed inwardly sloping postion 3§
of the pitcher wall 21. This terminates after a relat:vely
shozt inward progression and the normal innex wall contous is
resumed. This ladge tends to assist the user in the progzer
orientasion of the claosure on the containex; however, as is evi—
dent from Fig. 4, copntainers of other csnfigurzations may similar.
employ this closure member. In fack, this type of closure ray
be used to "chase” a dix»

1shing amount of foods:tuff oxr lizu:d
down into the container. Thas operatlien would minimize In

amount of air tr2pped in contact with the rema:ining foodstull
in the container and theresy lengthen the timz of preservation

of the remaining contents.

Again wita parsicular reference to the pricher 20 in Figs.
2 and 5, note that a small intercupted bead 23 partially extends
around the inside of wall 21, adjacant the ugper edge 27 of
the patcher. This bead functions as an upper $£0p Or Fosztion
dicator so that the user ray accurately reposition the closure 12
immediascly below this bead. In this elevazzd position, 3he @

elosuTe will nos contact the wall 21 1a the srea of pour SFY
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Therefare, the closure 10 will remain securely engaged wish the

pitcher, yet pour spout 25 will be onen o the ccrzainer inter:or
enabling the easy discharce of fluids or the like while the clo-
sure is so attached. To assist in this discharge, note tha: a
tapered venting slot 17 1s provided on the inside surface of

wall 30 approximately opposite pour spout 25 so that when the
closure is posit:ioned in its elevated position, air may be

bled intec the pitcher at that point. For complete sealing of

the pitcher 20, however, it 1s only necessary to again reposition
the closure adjacent 1edg; 34 which 1s below the pour spout 2§.
Thus, sealing will be effccted all around the pitcher 20 between
protruding bead 32 and wall 21.

Referring now to Fig. 3, in particular, one will recognize
that in operation the locally distecr:table c¢closure member 1s con-~
tractably and distens:bly constructed so that the wall 26 will be
displacibl~ with the peripheral-edge 24 of hiased csnter main
wall 14, 1In accomplisning this, the resiliency and elastic
memory of the parsicular materials of construction must be con~
sidered and, in particular, the center main wall shaza should be
carefully constructsd to take advantage of the physical charaec-
teristics of the npaterirals employeé. Therefore, the racd:ially
extending b;ased center main wall 14 which extends tetween the
center portion or substant:ally plarar arez 16 to a peripheral
is of considerasle impc:rzance to the invention.

In essence, the blased canter main wall 14 tends to collapse

upon itself upon tha application of pressure to center porzion l6.
This collapse substantially uniforly displaces the peripheral
terminus 24 invardly and thus draws the wall 2§ inwarzdly.

The biased, corsusated, fluted or plaited cenzer main wall
14 includes, therefore, a plurality of upwardly and outwardly

topered ridges 13. As can be readily seen in Figs. 2, 3 anc 4, %2
upper portion 38 of these ridgas are angularly dirocted with

respect to planar area 16 and tharzfore their respectiwe F:Eli 2
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pheral terminus portions 25 lie plane reroved from that of azea
16. Simalarly, the bottom portions 40 of these plaits l:e in a
substanctirally parallel plane approximate to that of area 1§ when
the closure is in a relaxed or as-molded condition. However,

waen the closure is i1n place upon a container, even the bottom

PRI

portions 40 will be at least slightly angularly directed toward
the container cente:; such being the result o-f oversizing which
assures a proper s;al betwsen the components’. .
The corzugation height at its peripheral tarminus 24, i.e.,
the point of connection to the iategral upwardly extended side
wall 26, is such that the uppermost flute portion 38 is approxi-
mately opposite or above the protruding bead. 32. Thus, even
though the lateral dimensions of the outer poztion 28 at bead
. 32 2re slightly grsater than that of the inside diameter of the
container, the application of pressure to the centrally positioned
- substantially planar axea 1§ will cause sufficient inward lacezal
displacement of the side wall 26 susca that the closure slaps
: easily onto the container.

% As is best apparent from Fig. 2, the side wall 26 also is-

cludes a2 pluralisy of inwardly and upwardly disposed projections

29 which are integzally molded at spaced points around the wall.

These projections 29 terminate at points adjacent the upper edge

35 of the wall and below the inwar.lly d:irected uncdercut 37 that
is formed at the upper edge. Similarly, the socket 39 framed by
wall 41 projects upwardly from the plarar area 16 such that it
cooperates with the plunger 15 as is describeé hereinbelow.

. The clesura top wall 12 includes a conically disposed uppes
- wall 38 in the approximate center of which thexe is posatronred
the buching-lite guxde 13. 7This guide extands above the usper

wall 38 and is aligned waitn the socke: 39. A perxpherally cis-

posud depending sxirt 10 iz positionad adjaczat the outcormost

- 1 462012
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periphery of upper wall 18 so as to create a lip 42 around

the periphery thereof. This lip then is positioned be:tween the

undercut 32 and terminal points of projections 29 and i3 securely

held therebetween by thesze elements.
The plunger 15 is, of course, received in the bushing~like

guide 13 for ax:ial rovement therein and 1s further received by the

socket 39. The socket fuxther includes a pluzality of inwazdly

extending ribs 44 which pEessxngly engage the plunger and sacuze
it in the socket and to the center main wall 14. As 1s apparent, .
plunger 15 also includes a ledge area 47 intermediate of its
extremities which ledge area is adapted to engage with the under-
surface of wall 38 adjacent bushing 13 and to thereby function as

a stop to arrest the upward movement of the plunger and center

main wall 14. Thus, axially applied pressure is transmitted

by the plunger 15 to the planar area 16 of the center main wall
14 and the displacement of peripheral termanus 23 of wall 26

results as discussed above. The uprper portion of guade 13 also

includes a finges-grippable flange 45 above which the plunger

is adapted to protrude. Thus, in operation the guide may be

gripped between the finger digits below flange 45 while the

plunger is cdepressed with the thumb, creating the axial pres-

sure spoken of.
As was mentioned, one prirTe objective of this invention is

to optimize forces for applying closures, sealing pressures and

stresses but at the same time, to obtain a maxinum of sealing
£iDg Nipimum stresses.

tar

pressure using minimum force and crea
Therefore, analysis of the rslationships between the applied

axial force (push-down pressure), the lateral coatraction oz

displacerent of the side wall 26, the stresses within the clo~

suze, and the scaling pressurc becemes significant and a discuss-en

asse may be found in U.S. Serial Nos. 8,228 and 67,340,

o

of
£iled vn Tebruary 3, 1970, and August 27, 1970, respec

should be obvious that other s:-ular top wall ond

It 7
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consStIuctions may be employed in €arrying ou:i the anvention.
For example, a sleeve and plunger might he suirtably inserted
and retained within the bushing~iike guide ia such manner as
to permit elimination of the socket 39. Similarly, the pluager
might be madi ;nt;gral with the center main wall 14 thereby re-
duzing the number of separate parts included :n the constriction.
In operation, the closures of this inven::c; tend to exse~-
ience a lateral displacement within the conical, corzugated or
fluted area 18 as pressure is applied to the planaxr area l5.
The conical corrugated construction accentuates this displace-
pent as the flutes fold upon themselves in an aceordion-like
Zashion. This, then, similarly tends to draw the side wall 26
inwardly, thereby facilicatzgg entzy of the central surface wall
arez l4 into the open-mouth end of the container or pitchez 20.
After inserticn ané upon release of the 2pplied praessure, the
resilient closure materral attempts to assume its relaxed or:
totion and thus expands the side wall 26 against the inner po:z-
tion of the container wall to hermetically seal the container.
To rerove the closure, 1t is only necessarxy to similaxly depress
the plunger 15 and remove the closure f£rom the piricher or con-
tainer.

From the foregoing description, 1t should be arpparent thas
the Lnvention encompasses an advan' ageous advance in the as-s.
Purther, it should be clear that the invention may be erbacdied
in other specific forms without departing from the spirit ci <n2
essential characteristics therzeof. The present embodiments
are, therefore, to ba considered in all respects as illustIritave

and not restricsive.
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The clalas defining the inventior are as follows:-

L A locally distortable cleosure ==cber cantrzetably
and distensidbly cozstructed amd having an elastic zemory

suct that it is adapted te hermetically sezl an open-

pouthed coatairer, said closure cenber comprising: a censes
main wall i1ncluding a biased area radially eczanating fron

a cextral portica thereof to a peripheral termizus, said
cepter main wall Being adapted for the applica':'icn of B
pressure to the approxizate center thereof in sueh panczer
that said biased area tends to collayse upon itself and
substantially unifor=ly displace said peripberal termizus
until said closure s easily positicpable in axz open-~

nouthed container; integral extended sealing means positioped
around said peripheral terminus of the center main wall,

said sealirg neans being displaceable 1n like manrer with
said peripheral terzinus such that at least a poztion of

saxd sealing =eans is closely eagageable with and sealable

she

against the walls of ac open=-routhed coptaizer due %o

resilieccy and elasiic mezocy of said closuce upon the

discontizuance of azplied pressuce to said cezter caia wall;

a ¢losure top wall imtercomnmaetes with said i1ategmal

excended sealing neans acd said center main wall, said

closurs top wall furiter includ=zg an integral acd substant-

ially centered upsvazaizg bushizg-like guide termimating

at its upper extrexiiy in a fimgex gmippable flanze; and
2n ax1ally Dovable plurger positiomed 1z said gutde in such
Ranzer as to have & portion thersof exposed above said

nazitted

flazge so that pressuve applied to the plv.:.nger 18 trans

to tle approxinmate center of said certer ma:n sall.
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A closure ne-ser according to claim 1 wharein sa2:d olunger

18 secured to said center wall ai the aoproximate center
thereof.

In combination a container and closure member according

to claim 1 vherein said container includes a projecting

wall construction forming the open mouth thereof and including
therein a pouring spout and veanting slot approximately ocpo-
site one another, both above and below which said closure memSer
is engagaable with and sealable against said projecting wall. '
The comsination acecording to claim 3 wherein said project:ng
wall also includes inwardly protruding means removed fZzom

said upper edge such that said portion of the sealing means

is positionable therebetween, said protrzuding means further
providing an abutansle surface against whicn said closure

is positicnable to assure its proper placement wathin the
containex.

A closure memher according to claim 1 wherein the closure

tep wall and the intsgral extended sealing means include
opposed lockiac means intercoansctably overlapping to secure

said top and main walls togesther.
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N 78 A locally distortable closure seczher substaatially

as described herein aad with reference to the accozpa

oying

drawings.

DATED: 27tk May, 1975.

DART INDUSTRIZS INC.
By their Patent Atlorneysi
PHILLIZS ORLONDE AND FITZPATRICK
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